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DOE,  EX  DEM.  MIMS'  HEIES  vs.  HIGGINS. 

[ejectment.] 

1.  Spanish  land  titUs;  claim  of  Samuel  Mimfs'  heirs,  as  confirmed  by  act  of 
congress  approved  March  2,  1829. — The  claim  of  the  heirs  of  Samuel 
Mims,  which  was  an  incomplete  Spauish  title,  was  coufirmecl  by  the 
act  of  congress  approved  March  2,  1829,  (4  U.  S.  Statutes  at  large, 
358,)  "to  the  extent  recommended  for  contirmation  in  the  report"  of 
the  register  and  receiver,  and  was  recommended  for  confirmation  iu 
that  report  "  in  the  same  manner  as  if  the  titles  were  complete" ;  but 
neither  the  original  Spanish  concession,  nor  the  petition  on  which 
that  concession  was  founded,  specifies  the  location,  quantity,  or  bound- 
aries of  the  grant,  nor  otherwise  sufficiently  designates  it;  conse- 
quently, no  title  to  any  particular  tract  or  parcel  of  land  vested  in 
the  claimants  by  virtue  of  the  confirmatory  act  of  congress ;  and 
neither  the  description  of  the  claim  given  in  the  report,  nor  the  sur- 
vey and  plat  which  was  made,  under  the  direction  of  the  register  and 
receiver,  pending  their  investigation  of  the  claim,  (but  which  Avas 
never  approved  by  them,  nor  made  part  of  their  report,  nor  referred 
to  therein,  nor  shown  to  have  been  brought  to  the  knowledge  of  con- 
gress, and  which  is  inconsistent  Avith  the  report  itself,)  remedies  or 
supplies  this  defective  description. 

2.  Same  ;  location  of  said  claim  by  executive  officers. — The  several  acts  of 
congress  approved  respectively  on  the  4th  July,  1836,  the  2d  March, 
1829,  and  the  3d  March,  1819,  (5  U.  S.  Statute^  at  large,  107,  $  1 ;  4  ib. 
358,  ^  6;  3  ib.  532,  §  12,)  conferred  on  the  commissioner  of  the  general 
land-office  authority  to  revise  the  acts  of  the  subordinate  government 
officers  engaged  in  the  survey  and  location  of  the  public  lands ;  and 
he  having  decided  that  the  claim  of  the  heirs  of  Samuel  Mims,  as 
confirmed  by  the  act  of  1829  above  cited,  did  not  cover  the  area  upon 
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which  it  was  located  by  the  subordinate  agents  of  the  government, 
that  the  location  and  survey  were  erroneous,  and  that  no  patent  should 
issue  to  the  claimants  unless  otherwise  directed  by  a  court  of  com- 
petent jurisdiction, — the  survey  of  the  claim  by  Henshaw  in  18:i5, 
and  the  patent  certificates  afterwards  issued  by  the  register  and  re- 
ceiver, were  annulled  by  the  said  decision  of  the  commissioner,  and, 
consequently,  did  not  vest  in  the  claimants  any  title  whatever  to  the 
particular  tract  of  land  on  which  their  claim  i>urported  to  be  thereby 
located. 

Appeal  from  the  Circuit  Court  of  Mobile. 
Tried  before  the  Hon.  C.  W.  Rapier. 

This  action  was  brought  by  the  heirs-at-law  of  Samuel 
Mims,  deceased,  against  Benjamin  Higgins,  Stephen 
Twelves,  and  others ;  was  commenced  on  the  V^th  April, 
1851,  and  sought  to  recover  a  tract  of  land  in  the  city  of 
Mobile,  which  was  described  in  the  declaration  as  being 
"  bounded  east  by  Royal  street,  south  by  State  street,  north 
by  the  Orange  Grove  tract,  and  west  by  St.  Joseph's  street." 
The  plaintiffs  claimed  the  premises  under  a  Spanish  con- 
cession, dated  the  12th  August,  1796,  to  their  ancestor, 
Samuel  Mims ;  the  confirmation  of  that  title  by  the  act  of 
congress  approved  March  •2d,  1829 ;  a  survey  by  Henshaw, 
deputy-surveyor,  in  1832,  and  two  patent  certificates  issued 
by  the  register  and  receiver  of  the  land-ofiice  at  St.  Ste- 
phen's, one  dated  the  27th  March,  1885,  and  the  other  on 
the  20th  September,  1850.  The  opinion  of  the  court  con- 
tains a  full  description  of  their  title,  as  shown  b}^  the  docu- 
mentary evidence  and  the  provisions  of  said  confirmatoiy 
act  of  congress,  and  renders  it  unnecessary  to  give  a  fur- 
ther statement  of  it  in  this  place.  The  defendants  also 
claimed  under  Spanish  titles,  as  confirmed  by  act  of  con- 
gress in  1822,  which  require  no  particular  notice  ;  and  they 
read  ia  evidence,  for  the  purpose  of  impeaching  the  plain- 
tiffs' title,  a  certified  copy  of  a  letter  addressed  by  the  com- 
missioner of  the  general  land-ofiice  to  the  register  and  re- 
ceiver of  the  land- office  at  St.  Stephen's,  which  was  in  the 
following  words : 

"General  Land- Office,  May  7,  1853. 
"Gentlemen:  In  the  case  of  the  claim  of  the  heirs  of 
Samuel  Mims  and  certain  confhcts  therewith,  this  office  ad- 


JANUABY  TERM,  1863. 11 

Doe,  ex  dom.  Minis'  Heirs  v.  Higgins. 

dressed  communications  to  the  register  and  receiver,  under 
date  of  October  31, 1850, 5th  August  last,  and  5th  ult. ;  and 
since  then  the  following  described  papers  have  been  re- 
ceived at  this  office :  (1st,)  register  and  receiver's  report, 
dated  the  22d  February  last,  received  11th  ult. ;  afterwards, 
their  letter  of  that  date,  with  list  of  papers,  and  also  the 
papers  themselves,  being — (2d,)  transcript  of  the  claim  of 
Mims,  as  found  of  record,  with  the  proceedings  of  the  com- 
missioners; (3d,)  copy  of  the  plat  and  survey  of  the  claim 
of  Mims  by  Andrew  Henshaw,  dated  the  30th  May,  1832  ; 
(4th,)  extract  from  minutes  of  the  board.  Hazard  and  Owen ; 
(5th,)  copy  of  notice  to  Messrs.  Douglass  &  Thompson,  au- 
thorizing them  to  take  testimony  ;  (6th,)  interrogatories  by 
Jno.  A.  Campbell ;  (7th,)  objections  to  jurisdiction  of  regis- 
ter and  receiver,  by  counsel  for  heirs  of  Mims ;  (8th,)  tes- 
timony taken  by  commissioners ;  (9th,)  copy  of  the  trans- 
lation of  the  claim  of  Mims,  by  Caro ;  (10th,)  copy  of  sur- 
vey by  Andrew  Henshaw,  of  the  claim  of  Mims,  exhibiting 
the  conflicts  as  laid  down  on  surveyor- general's  map  of  Mo- 
bile. We  also  received,  on  the  2Uth  ult.,  from  Jno.  A. 
Campbell,  (11th,)  transcript,  certified  by  the  register,  of  the 
record  in  the  case  of  James  Innnerarity,  under  James  Brady 
(cert.  No.  3),  bein^  claim  No.  38  in  Crawford's  report  No.  4  ; 
(12th,)  do.  in  case  of  John  Forbes  &  Co.,  under  Cornelius 
Dunn,  (cert.  No.  23,)  claim  No.  26  in  said  report  No.  4 ; 
(13th,)  do.  in  case  of  W.  E.  Kennedy,  under  John  Baker, 
(cert.  No.  42,)  being  claim  No.  47  in  said  report  No.  4  ;  and 
wdth  register  and  receiver's  letter,  of  the  8th  ult.,  we  have 
received  (14th)  protest  of  Jno.  A.  Campbell. 

"The  claim  of  the  heirs  of  Samuel  Mims,  in  right  of 
Samuel  Mims,  is  entered  as  No.  1  in  the  commissioners' 
(Hazard  and  Owen)  report,  '  D,  No.  1',  transmitted  by  them 
on  the  29th  February,  1818,  (see  American  State  Papers, 
PuU'w  Lands,  D.  Green's  edition,  vol.  5,  pages  122  and  119,) 
and  confirmed  by  the  act  of  congress  approved  March  2d, 
1829.— U.  S.  Statutes  at  large,  vol.  4,  page  358,  ch.  40. 
This  claim  was  before  this  office,  on  the  transmission,  under 
date  15th  September,  18  '0,  of  the  patent  certificate  for  the 
Mims  claim  according  to  Henshaw's  survey  of  1832,  which 
covered  several  other  claims  not  noticed  in  the  said  patent 
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certificate.  The  matter  was  accordingly  remanded,  under 
date  October  31,  1850,  for  examination  and  report ;  and 
the  case  is  now  before  us  on  the  register  and  receiver's  re- 
port of  the  22d  February,  with  accompanying  papers ;  in 
which  report  they  conclude  as  follows :  '  On  a  full  review  of 
the  whole  case,  the  undersigned  find  much  unaccountable 
difficulties  to  reconcile,  and,  on  a  careful  examination,  are 
compelled  to  give  as  their  decision  that,  on  the  principles  of 
justice,  the  present  location  and  survey  of  the  claim  of 
Samuel  Mims,  as  made  by  Andrew  Henshaw,  dated  the  30th 
May,  1832,  and  approved  by  the  surveyor-general,  James 
H.  Weakley,  be  allowed,  reserving  to  the  adverse  claimants 
before  mentioned  the  location  and  surveys  of  their  several 
claims,  as  exhibited  on  the  approved  map  of  the  town  of 
Mobile  filed  in  this  [St.  Stephen's]  office' ;  and  which  they 
request  may  be  considered  a  part  of  their  report. 

"  The  adverse  claims  thus  referred  to  are — 1st,  James  In- 
nerarity,  under  James  Brady,  cert.  No.  3,  (claim  No.  88  in 
Crawford,  No.  4 ;)  2d,  John  Forbes  &  Co.,  under  Cornelius 
Dunn,  cert.  No.  23,  (claim  No.  26,  Crawford,  No.  4 ;)  3d, 
W.  E.  Kennedy,  under  John  Baker  (Joshua  in  report),  cert. 
No.  42,  (claim  No.  47,  Cra^^-ford,  No.  4;)  4th,  John  Forbes 
&  Co.,  under  Constantine  McKinney,  cert.  No.  22,  (claim 
No.  25,  Crawford,  No.  4 ;)  5th,  John  Forbes  &  Co.,  under 
James  Brady,  cert.  No.  1,  (claim  No.  23,  Crawford,  No.  4.) 
It  is  also  represented,  that  Henshaw's  survey,  of  1832,  for 
Mims,  conflicts  with  the  Price  claim,  as  patented  in  1837 ; 
and  on  examination  of  the  record  it  is  found  that  it  is  ex- 
cepted from  that  patent.  It  now  becomes  necessary  for  us 
to  consider  the  question  as  to  the  correctness  of  the  Hen- 
shaw survey  of  1832  ;  for,  if  correct,  the  patent  certificate 
and  plat  according  to  that  survey  should  be  ordered  up, 
and  followed  by  a  patent;  and  if  not,  we  cannot,  in  the 
faithful  execution  of  the  laws,  issue  a  patent  according  to 
that  survey. 

"  Let  us  turn,  then,  to  the  report  of  Hazard  <fc  Owen,  in 
1828,  in  this  case.  We  find  it  purports  to  be  an  '  abstract 
of  claims  to  lots  in  the  town  of  Mobile,  founded  on  orders 
of  survey,  requettes,.  permissions  to  settle,  or  other  written 
evidence  of  claim,  derived  from  the  French  or  Spanish  au- 
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thorities,  presented  to  the  commissioners  appointed  under 
the  act  of  congress  of  the  3d  of  March,  1827,  entitled,'  <fec., 

*  and  recommended  for  confirmation  in  the  same  manner  as 
if  the  titles  were  complete.'  The  body  of  that  report,  or 
abstract,  designates  the  claim  as  a  '  Spanish  permit' ;  dated 
'12th  August,  1796';   granted  by  'Baron  de  Carondelet'; 

*  quantity,  four  hundred  and  thirty-eight,  by  two  hundred 
and  twenty- two  feet' ;  'on  Royal  street, 'Mobile' ;  'no  sur- 
vey' ;  'built  upon  in  1797' ;  with  the  remark,  that  'this  grant 
contains  a  condition,  which  requires  that  the  lot  should  be 
built  upon  within  one  year  of  its  date,  and  it  appears  from 
the  testimony  that  the  condition  was  comphed  with'.  It 
will  be  observed,  then,  that  the  quantity  was  referred  to  in 
said  report  as  four  hundred  and  thirty- eight,  by  two  hun- 
dred and  twenty-two  feet ;  but  there  is  nothing  found  in  the 
Spanish  permit,  dated  12th  August,  1796,  to  Mims,  giving 
any  such  area  to  the  lot.  The  transcript  (2d)  shows,  that 
Samuel  Mims,  on  the  23d  July,  1796,  petitioned  the  gov- 
ernor-general for  'the  first  one  [lot]  going  up  said  Royal 
street  which  is  vacant,  bounded  on  the  south  by  a  new 
street,  and  on  the  north  by  land  of  the  King'.  On  the  1st 
August,  17V)6,  Pedro  Olivier  certified  the  lot  to  be  vacant; 
and  Carondelet,  on  the  12th  August,  1796,  ordered  the  pe- 
titioner to  be  put  'in  possession  of  the  lot  he  prays  for, 
situate  as  described  in  the  preceding  memorial,  if  it  be  va- 
cant, and  not  to  the  injury  of  those  being  adjacent,  under 
the  express  condition  of  building  on  said  lot  within  the 
precise  time  of  one  year'. 

"We  find  further,  on  examining  transcript  (11),  page  3, 
that  on  the  6th  November,  1804,  James  Brady  addressed  a 
petition  to  the  Spanish  commandant,  stating  that  his  'bro- 
ther-in-law, Samuel  Mims,  has  a  lot  in  this  place,  situated 
on  Royal  street,  bounded  on  the  north  by  a  lot  belonging 
to  Mr.  Cornehus  McCurtin,  and  on  the  south  by  a  vacant 
lot ;  which  lot  was  granted  by  Baron  de  Carondelet,  gov- 
ernor-general and  intendant  of  the  province  of  Louisiana 
and  West  Florida,  in  the  year  1796,  as  appears  by  the  con- 
cession therefor' ;  and,  '  as  his  said  brother-in-law  has  trans- 
ferred to  the  petitioner  the  said  lot,  with  the  privilege  of 
building  thereon',  he  asked  to  be  permitted  'to  possess  and 
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build  on  said  lot'.  Osoruo,  the  Spanish  officer,  states 
(page  3)  on  the  7th  November,  1804,  that,  'it  being  true 
that  Samuel  Mims  has  transferred  to  the  petitioner  the  lot 
mentioned  in  the  memorial ',  he  gives  him  '  permission  to 
build  thereon,  and  to  enclose  it'.  This  lot  then  passes  by 
sale  to  James  Innerarity,  who  applies  for  its  confirmation 
under  James  Brddy,  (No.  38  in  Crawford's  report,  No.  4,) 
and  it  is  laid  down  on  the  map  of  Mobile  in  said  Innerari- 
ty's  name,  (certificate  No.  3,)  being  the  'first  lot  north  of 
Anthony  street,  cornering  on  the  east  the  old  line  of  Eoyal 
street'.  Next  north,  and  adjoining  this,  is  a  lot  laid  down 
in  the  name  of  John  Forbes,  (it  should  be  John  Forbes 
d:  Co.,)  certificate  No.  23.  This,  it  appears,  was  claimed 
under  Cornelius  Dunn ;  and  the  transcript  (12;  shows  that, 
on  the  22d  July,  17V)6,  Cornelius  Dunn  memorialized  the 
governor-general,  stating  that  'he  needs  a  lot,  and,  having 
found  a  vacant  one,  at  the  northern  extremity  of  this  town, 
situated  on  Koyal  street',  he  entreated  his  excellency  to 
grant  it  to  him,  '  it  being  contiguous  to  the  one  solicited  by 
Samuel  Mims,  with  the  same  dimensions,  fronting  on  Koyal 
street ',  <fec.  Pedro  Olivier  reports,  on  the  1st  August,  1796, 
as  he  had  done  under  same  date  in  the  case  of  Mims,  that 
the  lot  was  vacant,  &c. ;  and  Carondelet,  on  the  same  day 
that  he  made  his  grant  to  Mims,  made  his  grant  also  to 
Dunn. 

"The  third,  and  next  lot,  north,  in  the  tier,  is  the  one  in 
the  name  of  W.  E.  Kennedy,  under  John  Baker,  No.  42. 
From  the  transcript  it  appears  that,  on  the  16th  April,  1798, 
John  Baker  petitioned  the  governor-general  for  '  a  lot  of 
ground  situated  on  Royal  street,  being  vacant,  of  twelve 
toises  front,  by  twenty  deep,  bounded  on  the  north  side  by 
vacant  lands,  and  on  the  south  by  that  belonging  to  Cor- 
nelius Dunn ;  the  which,  to  the  present  time,  has  never  had 
a  proprietor'.  On  the  17th  April,  1798,  the  Spanish  officer, 
de  Lanzos,  certified  to  the  governor-general  that  'the  lot 
solicited,  from  the  information '  he  had  taken  on  the  subject, 
'  belongs  to  the  royal  domain,  and  does  not  pertain  to  any 
individual  person '.  Accordingly,  Governor  Manuel  Gayoso 
de  Lanzos  orders  the  party  interested  to  be  estabhshed 
upon  the  lot ;  and  Kennedy,  under  Baker,  is  entered  as  No. 
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47  in  Crawford's  report,  No.  4.  Now,  here  we  have  a  grant 
from  Carondelet,  of  12th  August,  17i^6,  to  Mims ;  one  of 
same  date,  from  same  officer,  to  Dunn,  calling  for  Mims  as 
a  boundary ;  and  then  a  grant  to  Baker,  in  1 798,  calling  in 
turn  for  Dunn  as  a  south  boundary.  The  two  contempo- 
raneous acts  of  August  12,  179ii,  of  the  Spanish  governor, 
and  the  third  within  two  years  thereafter,  furnish  evidence, 
in  my  judgment,  inconsistent  with  the  location  by  Henshaw 
for  Mims,  which  extends  from  Anthony  street  on  the  south, 
to  the  south  boundary  of  the  Orange  Grove  tract  on  the 
north ;  and  the  grant  to  Brady,  in  1804,  seems  to  fix  the 
true  location  of  the  Mims  lot  to  that  laid  down  in  the  name 
of  James  Innerarity  under  Brady,  (cert.  No.  3,)  who  claimed 
the  lot  as  Mims'  property,  and  whose  transfer  to  Brady  is 
attested  by  the  certificate  of  the  Spanish  officer  (Osorno) 
in  1804. 

"If  this  view  of  the  case  be  correct,  (and  I  am  of  opin- 
ion that  it  is,)  it  results,  that  the  original  lot  of  Mims  is 
within  that  confirmed  to  James  Innerarity,  and  the  con- 
firmation of  the  act  of  March  2, 182v>,  operates  as  a  second 
confirmation  of  the  same  land,  but  in  favor  of  the  heirs  of 
Samuel  Mims,  who  are  the  present  claimants,  in  Hazard  & 
Owen's  report  of  1828.  If  that  report  represented  the 
claim  of  Mims  as  based,  not  only  upon  the  Spanish  permit 
of  1796,  and  the  fact  of  its  being  built  upon  in  1797,  but 
also  upon  further  written  title,  and  possession  for  expanded 
limits,  then  the  act  of  March  2,  1829,  should  undoubtedly 
be  construed  to  cover  the  claim  according  to  the  utmost 
extent  of  its  foundation,  old  and  new.  But  this  is  not  the 
case.  The  report  does  not  go  an  iota  beyond  the  Spanish 
permit  of  12th  August,  1796,  and  the  building  in  the  Span- 
ish times  of  1797;  for  it  recommends  the  claim  *in  the  same 
manner  as  if  the  titles  were  complete ',  and  the  act  of  1829 
confirms  'to  the  extent  therein  recommended  for  confirma- 
tion'. The  efiect  of  the  report  and  confirmation  is  just  to 
confirm  the  lot  according  to  what  it  was  in  Spanish  times, 
and  as  if  the  title  had  been  then  complete;  nothing  more. 
In  my  opinion,  there  is  nothing  that  would  warrant  us  in 
allowing  the  mere  arbitrary  area,  mentioned  in  the  report 
of  1828,  to  control  and  override  'the  written  evidence  of 
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the  claim,  therein  specially  designated  as  derived  from  the 
Spanish  government  on  the  12th  August,  1796,  and  which, 
in  connection  with  the  performance  in  1797  of  the  condi- 
tion of  the  grant,  by  building  in  that  year,  constitutes  the 
only  foundation  of  the  claim,  the  limits  of  which,  by  con- 
temporaneous and  other  acts,  during  the  continuance  of 
the  Spanish  power,  is  well  established.  The  survey,  how- 
ever, was  made  by  the  deputy- surveyor,  Henshaw,  in  1832, 
pursuant  to  the  order  of  the  register  and  receiver,  acting 
imder  the  5th  section  of  the  act  of  March  2d,  1829,  and  so 
much  of  the  4th  section  of  the  act  of  May  8th,  1822,  as  is 
not  inconsistent  with  the  said  act  of  1829.  Yet,  as,  in  our 
judgment,  that  survey  is  not  in  accordance  with  the  claim 
as  confirmed,  we  cannot  carry  it  into  patent,  unless  it  shall 
be  otherwise  decided  by  a  court  of  competent  jui'isdiction. 
"You  will  make  known  the  foregoing  to  all  parties  inter- 
ested," &c. 

(Signed)  "John  Wilson,  Commissioner." 
The  court  charged  the  jury  (among  other  things)  as  fol- 
lows: "If  the  lands  confirmed  to  the  defendants,  or  those 
under  whom  they  hold,  by  the  act  of  congress  of  1822,  are 
included  in,  or  are  parcels  of,  the  tract  located  and  surveyed 
as  the  IVIims  claim  by  Henshaw,  the  United  States  deputy- 
surveyor;  then,  the  documentary  proof  introduced,  and  the 
several  acts  of  congress  read  in  e\'idence,  show  a  title  to 
the  lands  so  confirmed  to  the  defendants,  or  those  under 
whom  they  hold,  paramount  to  that  of  the  plaintiffs." 

The  plaintiffs  excepted  to  this  charge,  and  requested  the 
court  to  instruct  the  jury — 

"  1.  That  the  claims  set  up  in  this  action  were  all  of  the 
class  called  inchoate  and  incomplete  at  the  time  the  United 
States  acquired  the  country,  and  so  remained  until  con- 
firmed and  located  by  approved  surveys  made  under  the 
authority  of  the  government. 

"  2.  That  the  location  by  approved  survey  was  the  final 
act,  which  severed  these  private  claims  from  the  public  do- 
main, and  first  vested  a  legal  title  in  the  claimants. 

"  3.  That  the  oldest  claim,  and  the  oldest  location  and 
approved  survey  under  the  government,  is  the  superior  and 
paramount  title. 
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"4.  That  of  the  claims  presented  in  this  suit  by  docu- 
mentary proof  as  legal  titles,  the  Mims  claim  is  the  oldest 
and  paramount." 

The  court  refused  each  of  these  charges,  and  the  plain- 
tiffs excepted  to  their  refusal ;  and  they  now  assign  as  error 
the  charge  given,  the  refusal  of  the  charges  asked,  and  sev- 
eral rulings  of  the  court  on  questions  of  evidence  to  which 
they  reserved  exceptions. 

K.  B.  Sewall,  for  appellants. 

R,  H.  Smith,  and  Thos.  A.  Hamilton,  contra. 

(No  briefs  have  come  to  the  hands  of  the  Reporter.) 

A.  J.  WALKER,  C.  J.— The  plaintiffs'  claim  originally 
belonged  to  the  class  of  incomplete  Spanish  concessions, 
which,  after  the  acquisition  of  the  territory  by  the  United 
States,  were  addressed  to  the  hberality  and  justice  of  the 
political  department  of  this  government.  No  title  vested 
until  the  concession  was  confirmed  by  congress. — Menard's 
Heirs  v.  Massey,  8  How.  806 ;  Les  Bois  v.  Bramell,  4  ih.  464 ; 
Doe,  ex  dem.  Chastang  v.  Dill,  19  Ala.  421.  Whatever  right 
the  plaintiff  may  have,  cognizable  in  a  judicial  tribunal,  is 
derived  from  the  act  of  congi'ess,  acting  upon  the  Spanish 
concession,  and  the  subsequent  proceedings  of  the  execu- 
tive officers  under  the  authority  of  law. —  Willot  v.  Sand/ord, 
19  How.  79. 

By  the  first  section  of  an  act  of  congress  approved 
March  2d,  1829,  a  claim  in  favor  of  the  plaintiffs  was  con- 
firmed.— 4  U.  S.  Satutes  at  large,  358.  If  the  plaintiffs 
have  a  title  to  the  particular  land  in  controversy,  it  must 
either  be  bestowed  by  that  act  of  congress,  or  result  from 
that  act  and  the  subsequent  proceedings  of  the  proper 
officers  of  the  general  government.  Whether,  in  either  of 
those  modes,  a  title  to  the  locus  in  quo  has  vested  in  the 
plaintiffs,  we  proceed  to  inquire. 

1 .  Does  the  act  of  congi-ess,  by  its  own  intrinsic  force, 
clothe  the  plaintiffs  with  a  title  to  the  particular  area  in 
litigation?  The  section  of  the  act  of  congress  above 
cited  enacts,  that  certain  claims,  described  in  a  report  of 
the  register  and  receiver  at  St.  Stephen's,  "  be  confirmed  to 
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the  extent  recommended  in  the  report"  for  confirmation. 
The  claim  of  the  plaintiffs,  along  with  three  others,  is 
embraced  in  "Abstract  D,  No.  1,"  of  the  report,  and  is 
"  recommended  for  confirmation  in  the  same  manner  as  if 
the  titles  were  complete." — 5  Am.  State  Papers,  122.  Con- 
gress confirms  to  the  extent  recommended,  aud  a  confirma- 
tion as  if  the  titles  were  complete  is  recommended.  The  con- 
firmation by  congress  thus  refers  to,  and  is  limited  by,  the 
recommendation.  Its  effect  is  to  place  the  claim,  predicated 
upon  the  Spanish  concession,  in  the  situation  at  the  date 
of  the  act  of  congress  in  which  it  would  have  stood  if  the 
concession  had  been  a  complete  title.  It  converts  the 
Spanish  concession,  from  that  date,  into  a  complete  title. 
The  same  view  was  taken  by  this  court,  in  Ghastang  v.  Arm- 
strong, (20  Ala.  623,)  of  the  operation  of  an  act,  by  which 
claims  were  "  confirmed  in  the  same  manner  as  if  titles 
were  in  existence." 

Congress  has  confirmed  the  title  to  that  land  embraced 
in  the  concession.  The  land  for  which  Samuel  Mims,  the 
plaintiffs'  ancestor,  petitioned  on  the  22d  July,  1796,  and 
which  was  granted  by  the  governor- general.  Baron  de  Ca- 
rondelet,  on  the  12th  August,  1796,  was  described  as  one 
of  the  vacant  lots  towards  the  north  on  Royal  street,  "  with 
the  accustomed  dimensions,  the  first  of  the  vacant  ones 
there  is  going  up  the  said  Royal  street,  which  is  bounded 
on  the  south  by  a  new  street,  and  on  the  north  by  the  lands 
of  the  dominion."  The  petition  of  Benjamin  F.  Smoot  in 
behalf  of  the  plaintiffs,  on  the  27th  May,  1827,  to  the  com- 
missioners for  the  adjustment  of  land  claims,  is  not  more 
specific  in  its  description  than  the  petition  of  Mims  above 
stated.  In  the  description  found  in  the  concession,  neither 
the  location,  boundaries,  nor  quantity  is  defined  ;  there  is 
no  designation  of  the  particular  land. 

It  is  an  established  doctrine,  in  reference  to  confirmations 
of  claims  without  identification  and  specification  of  bound- 
aries, that  the  confirmation  does  not  vest  a  title  to  any 
particular  land,  and  does  not  clothe  the  claimant  with  any 
right  cognizable  in  a  judicial  tribunal,  but  leaves  him  to 
obtain  from  the  executive  department  of  the  government, 
through  its  officers,  the  location  and  identification  of  the 
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land. — Chasfang  v.  Armstrong,  20  Ala.  H09;  Ledoux  v.  Black, 
18  How.  473  ;  Menard  v.  diassey,  8  How.  309  ;  Cousin  v. 
LeBlanc,  19  How.  202.  The  confirmation  of  such  a  claim 
gives  a  right,  demandable  from  the  political  department  of 
the  government,  but  bestows  no  title  to  any  distinct  parcel 
of  land  separated  and  severed  from  the  public  domain.  It 
is  manifest,  then,  that  the  plaintiffs  took  no  title  by  the  act 
of  confirmation,  if  it  was  made  in  reference  alone  to  the 
description  in  the  original  petition  of  Mims,  upon  which 
the  Spanish  concession  was  predicated. 

It  must  be  conceded,  that  an  act  of  congress  might  con- 
firm a  concession,  in  itself  containing  no  identification, 
and  yet  might  so  supply  the  description  as  to  completely 
identify  and  specify  the  particular  land  upon  which  the 
confirmation  was  designed  to  operate  ;  and  this,  it  is  con- 
tended, was  done  in  reference  to  the  claim  of  Mims.  As 
we  have  seen,  there  is  nothing  in  the  terms  of  the  act  of 
congress,  which  refers  to  a  more  definite  location  and  de- 
scription than  is  afforded  by  the  concession.  The  same 
thing  is  true  in  reference  to  the  recommendation  of  the 
register  and  receiver.  '  That  recommendation  simply  states, 
that  Samuel  Mims  was  the  original  claimant ;  tliat  the  na- 
ture of  the  claim  was  a  Spanish  permit ;  that  its  date  was 
August  12th,  1796 ;  that  it  was  granted  by  Baron  de  Ca- 
rondelet ;  that  its  quantity  w^as  four  hundred  and  thu-ty- 
eight  by  two  hundred  and  twenty-two  feet ;  that  it  was 
situated  upon  Royal  street  in  Mobile  ;  that  there  was  no 
survey,  and  that  it  Avas  built  upon  in  1797. — 5  Am.  State 
Papers,  122.  Conceding,  then,  that  the  confirmation  by 
congress  had  reference  to  the  recommendation  and  its 
specifications,  it  contributes  nothing  to  relieve  the  claim  of 
its  indefiniteness  and  want  of  certainty  as  to  location  and 
boimdaries. 

It  is  said,  however,  that  before  the  recommendation  of 
the  register  and  receiver  was  reported,  and  pending  their 
investigation  of  the  claim,  a  survey  and  plat  of  the  land 
was  made,  under  their  direction,  by  Wilham  Roberts,  dep- 
uty-surveyor; and  that  although  that  survey,  being  unap- 
proved, had  of  itself  no  force,  the  recommendation,  and 
also  the  act  of  congress  based  upon  the  recommendation, 
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must  be  referred  to  that  survey,  which  fixes  the  location, 
boundaries,  and  area  ;  and  that  the  act  of  congress,  there- 
fore, confirms  the  claim,  and  adopts  the  location  and  de- 
scription given  in  the  plat  and  survey.  This  position 
cannot  be  maintained.  The  survey  does  not  appear  to 
have  been  a  part  of  the  report  in  which  the  recommenda- 
tion is  made,  or  to  have  been  in  any  wise  brought  to  the 
view  of  congress.  It  is  not  refen-ed  to  in  the  report,  and 
does  not  appear  in  any  way  to  have  received  the  sanction 
of  the  register  and  receiver.  The  area  indicated  in  the 
recommendation  does  not  at  all  correspond  with  that  given 
in  the  survey  ;  and  the  report,  so  far  from  aflirming  that  it 
is  predicated  upon  a  survey,  says  that  there  was  no  survey. 
Upon  these  facts,  it  cannot  be  inferred,  either  that  the 
register  and  receiver  adopted  the  plat  and  survey,  as  giving 
locality  to  the  land  and  fixing  its  boundaries,  or  that  con- 
gress, in  confirming  the  claim,  had  reference  to  the  location 
and  boundaries  specified  in  the  survey. 

The  question,  in  reference  to  this  survey  of  Roberts,  is 
not  at  all  analogous  to  that  decided  in  the  case  of  Bissell 
V.  Penrose,  8  Howard,  317.  In  that  case,  the  claim  was 
made  in  writing,  accompanied  with  a  survey,  under  an  act 
requiring  the  surs^ey  to  be  filed.  The  survey  was  thus  a 
part  of  the  claim.  The  report  upon  which  congress  acted, 
contained  the  survey.  The  commissioners  decided,  that 
the  claim  ought  to  be  confirmed ;  and  congress  enacted 
that  the  decision  of  the  commissioners  should  be  con- 
firmed.— 5  IT.  S.  Statutes  at  large,  126 ;  5  American  State 
Papers,  735.  The  decision  predicated  upon  such  a  case  is 
ob^dously  inapplicable  here.  The  claim  asserted  was  ac- 
cording to  the  survey,  and  in  like  manner  it  was  confii'med. 
The  confirmation  of  the  plaintiffs'  claim  by  congress,  we 
are  compelled  to  conclude,  had  no  reference  to  any  tract  of 
ascertained  and  defined  location  and  boundaries,  and, 
therefore,  did  not  vest  a  title,  as  against  the  general  gov- 
ernment, in  any  particular  land. 

2.  The  second  question  is,  whether  the  act  of  congress, 
and  the  subsequent  proceedings  of  the  officers  of  the  gov- 
ernment, have  vested  a  title  in  the  plaintiffs.  By  the  con- 
firmation, as  has    already  been  said,  the  heirs  of  Mims 
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acquired  a  right  to  have  the  claim  located,  its  boundaries 
fixed,  and  themselves  thus  clothed  with  a  complete  title  to 
a  particular  tract  of  land.  The  acts  of  congress  pro\ade 
the  mode  of  accomplishing  that  object,  through  the  agency 
of  the  executive  officers.  Under  those  acts,  there  was  a 
survey  by  Henshaw,  in  January,  1835,  which  was  approved 
by  the  surveyor-general ;  and  in  March,  1835,  the  register 
and  receiver  issued  a  patent  certificate,  conforming  to  the 
survey,  and  containing  a  condition,  which  was  held  to  be 
void  by  this  court  in  Innerarity  v.  Heirs  of  Minis,  1  Ala.  G60. 
This  patent  certificate  does  not  seem  to  have  been  at  any 
time  communicated  to  the  commissioner  of  the  general 
land- office.  But,  on  the  20tli  September,  1850,  a  second 
patent  certificate,  omitting  the  void  condition,  but  other- 
wise identical  with  the  first,  was  granted.  This  last  certifi- 
cate was  communicated  to  the  commissioner  of  the  general 
land-office,  who  returned  the  certificate,  with  instructions, 
to  the  register  and  receiver  ;  and,  after  some  investigation 
by  them,  and  report  thereupon,  the  commissioner,  in  an 
able  opinion,  with  the  reasoning  and  conclusions  of  which 
we  fully  concur,  decided,  that  the  claim  did  not  cover  the 
area  upon  which  it  was  located,  and  that  the  location  and 
survey  were  erroneous ;  and  farther,  that  no  patent  should 
issue,  unless  it  should  be  otherwise  adjudged  by  a  court  of 
competent  jurisdiction.  This  decision  and  conduct  of  the 
commissioner  were  equivalent  to  a  judgment  of  condemna- 
tion of  the  survey  and  patent  certificates  referring  to  it. 
"Whether  or  not  the  survey  and  patent  certificates  were 
avoided  by  the  decision  of  the  commissioner,  depends 
upon  the  question,  whether  the  latter  could  legally  exercise 
a  revising  power  in  reference  to  those  matters. 

The  first  section  of  the  act  of  congress  of  4th  July,  1836, 
entitled  "An  act  to  re-organize  the  general  land-office,"  is  as 
follows:  "From  and  after  the  passage  of  this  act,  the 
executive  duties  now  prescribed,  or  which  may  hereafter  be 
prescribed  by  law,  appertaining  to  the  surveying  and  sale 
of  the  public  lands  of  the  United  States,  or  in  any  wise 
respecting  such  public  lands,  and  also  such  as  relate  to 
private  claims  of  land,  and  the  issuing  of  patents  under 
the  authority  of   the  government  of   the  United  States, 
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shall  be  subject  to  the  supervision  and  control  of  the  com- 
missioner of  the  general  land- office,  under  the  direction  of 
the  president  of  the  United  States." — 5  V.  S.  Statutes  at 
large,  107.  It  is  so  fuUj  settled  that  this  act  invested  the 
commissioner  of  the  general  land- office  with  the  authority 
to  revise  the  acts  of  the  subordinate  officers  engaged  in 
regulating  and  disposing  of  the  pubHc  domain,  that,  de- 
clining to  enter  upon  the  investigation  of  it,  we  decide, 
that  the  commissioner  did  have,  by  virtue  of  that  act,  such 
power  as  he  has  exercised  in  reference  to  the  patent  cer- 
tificates and  surveys  before  us. — Baies  v.  Herroii,  35  Ala. 
120 ;  Cousin  v.  LeBlanc,  19  Howard,  202 ;  Bernard  v.  Ashley, 
18  Howard,  43;  Bell  v.  Hearne,  19  Howard,  252;  West 
V.  Cochran,  17  Howard,  403. 

But  the  survey  here  was  made  and  approved,  and  one  of 
the  patent  certificates  was  issued,  before  the  passage  of  the 
act  of  1836 ;  and  it  is  contended  that,  under  that  act,  there 
can  be  no  power  of  re\dsion  over  acts  done  before  its  adop- 
tion. We  are  therefore  called  upon  to  inquire,  whether  the 
commissioner  of  the  general  land-office  did  not  have,  be- 
fore 1836,  the  revising  power  which  he  has  exercised.  The 
5th  section  of  the  act  of  1829,  which  confirms  the  plain- 
tijffs'  claim,  confers  upon  the  register  and  receiver  author- 
ity to  direct  the  manner  in  which  all  claims  to  lands  and 
town  lots,  confirmed  by  that  or  any  former  act  of  congress, 
should  be  located  and  surveyed.  The  6th  section  directs, 
"that  certificates  of  confirmation,  and  patents,  shall  be 
granted  in  the  same  manner  as  patents  are  granted  for 
lands  and  town  lots  under  former  acts  of  congress." — 4  U.  S. 
Statutes  at  large,  358.  The  certificates  of  confirmation  are 
evidently  the  same  which  we  have  heretofore  in  this  opin- 
ion denominated  "patent  certificates."  Upon  recurring  to 
the  "  former  acts  of  congress,"  to  ascertain  the  manner  in 
which  patent  certificates  and  patents  were  granted  under 
them,  we  find  that  the  act  of  1822  contains  a  simUar  pro- 
vision, and  that  the  12th  section  of  the  act  of  1819,  upon 
the  same  subject,  points  out  the  manner. — 3  U.  S.  Statutes 
at  large,  532,  and  707.  That  section  provides,  that  the 
registers  shall  examine  the  claims  confirmed,  and  shall 
make  out  a  certificate,  imder    such  instructions  as   they 
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may  receive  from  the  commissioner  of  the  general  land- 
office;  and  that  on  presentation  of  the  certificate  at  the 
general  land- office,  a  patent  shall  be  granted,  "where  it 
shall  appear  to  the  satisfaction  of  the  commissioner  of  the 
general  land  office,  that  the  certificate  has  been  fairly  ob- 
tained according  to  the  true  intent  and  meaning  of  this  act." 
This  provision  of  the  act  of  1819,  prescribing  the  mode  of 
issuing  certificates  and  patents,  is,  in  eiiect,  incorporated 
into  the  act  of  1829,  under  which  the  plaintiffs  claim.  It  is 
impossible  to  resist  the  conclusion,  that,  by  that  provision, 
the  commissioner  of  the  general  land- office  is  clothed  with 
the  authority,  upon  the  presentation  of  a  patent  certificate, 
to  inquire  whether  it  was  fairly  obtained  according  to  the' 
true  intent  and  meaning  of  the  act,  and,  if  he  decides  that 
question  in  the  negative,  to  witliliold  a  patent.  Such 
authority  in  the  commissioner  necessarily  includes  the 
power  to  annul  the  acts  of  the  subordinate  officers,  upon 
which  the  claim  to  a  patent  is  predicated ;  for  it  would  be 
absurd  to  say,  that  the  claimant  had  a  perfect  title  by  vir- 
tue of  acts  of  subordinate  officers,  when,  because  those 
acts  were  wrong,  the  commissioner  had  rightfully  refused  a 
patent.  Besides,  it  would  be  utterly  useless  to  give  to  the 
commissioner  power  to  refuse  a  patent,  where  the  certifi- 
cate was  wrongfully  granted,  if,  notwithstanding  his  re- 
fusal, the  claimant  had  a  complete  title. 

In  this  case,  the  commissioner  decided,  rightfully  as  we 
think,  that  the  act  of  congress  was  never  designed  to  con- 
firm a  claim  to  the  lands  specified  in  the  patent  certificates — 
that  the  certificates  were  not  obtained  according  to  the 
true  intent  and  meaning  of  the  act;  and  he  had  authority 
so  to  decide.  He  thereupon,  in  the  exercise  of  an  unques- 
tionable authority,  refused  a  patent.  Now,  this  authority 
to  decide  and  withhold  a  patent  is  altogether  worthless  and 
vain,  if,  notwithstanding,  the  plaintifts  have  a  complete  title. 
The  theory  of  the  entire  law,  in  reference  to  the  public 
lands,  is,  that  he  who  acquires  a  title  to  any  part  of  the 
pubhc  domain,  is  entitled  to  a  patent.  But,  if  the  acts  of 
the  commissioner  in  reference  to  the  patent  certificates  in 
this  case  do  not  annul  them,  we  have  a  case,  where  a  party 
has  a  title  as  against  the  government  of  the  United  States, 
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and  yet  has  no  right  to  a  patent,  because  the  commissioner, 
having  the  authority  to  do  so,  has  refused  a  patent. 

We  conclude,  that  the  location  and  survey,  and  patent 
certificates  obtained  by  the  plaintiffs,  have  been  annulled, 
and  that  the  plaintiffs  have  no  title  to  any  particular  piece 
of  land,  and  no  right  cognizable  in  this  case. 

It  is  unnecessary  for  us  to  look  farther  into  the  points  of 
the  case.  There  was  no  error  in  the  charges  given,  nor  in 
the  refusals  to  charge  as  requested ;  and  if  there  was  any 
error  in  the  admission  or  rejection  of  testimony,  the 
plaintiffs  have  not  been  injured  thereby,  because  they  have 
no  title  to  the  locus  in  quo. 

Judgment  affirmed. 

Note  by  Keporter. — The  foregoing  opinion  was  deliv- 
ered at  the  June  term,  1861. 


ECHOLS  vs.  JOED  AN  and  WIFE. 

[UILL  IX  EQUITY   KOK   PAKTITION  OF  SLAVES,   ACCOUNT,  AC.] 

.  Bequest  to  married  daughter,  "  to  her  and  her  children  forever,"  construed 
an  estate-tail,  resting  absolute  property  in  her. — Where  a  testator 
bequeathed  c(;rtaiii  slaves  and  other  personal  property  to  his  son, 
"  to  him  and  his  heirs  forever  "  ;  to  his  danjjhter  Mary  R.,  a  married 
woman,  certain  other  slaA'es,  "  to  her  and  her  children  forever  "  ;  to  his 
daughter  Eliza  P.,  also  a  married  woman,  certain  other  slaves,  "toher 
and  her  heirs  forever";  and,  hy  a  residuary  clause,  directed  all  the 
balance  of  his  property,  both  real  and  personal,  to  be  equally  divided 
among  his  said  three  children,  "  share  and  share  alike,  and  to  belong 
to  them  and  their  heirs  forever,  except  Mary  R.'s  portion,  which 
shall  be  held  by  her  and  her  children  forever",— held,  that  the  specific 
beiiuest  to  Mary  R.  was  intended  to  create  an  estate-tail  in  her,  and 
therefore  vested  in  her  the  absolute  property  in  the  slaves ;  and  that 
her  child,  who  was  living  when  the  will  was  executed,  and  when  the 
testator  died,  took  no  interest  whatever.  (R.  W.  Walker,  J.,  dis- 
senting.) 

Appeal  from  the  Chancery  Court  of  Madison. 
Heard  before  the  Hon.  John  Foster. 
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The  bill  in  this  case  was  filed,  on  the  21st  January,  1857, 
by  Frances  B.  Eowan,  an  infant,  suing  by  her  next  friend, 
against  her  father,  Alfred  A.  Eowan,  and  Wilham  Echols  ; 
and  on  the  marriage  of  the  complainant  pending  the  suit, 
her  husband,  Thomas  Jordan,  was  made  a  party  complain- 
ant with  her.  The  bill  sought  a  partition  of  certain  slaves, 
in  which  the  complainant  claimed  a  one-half  interest  under 
the  will  of  her  maternal  grandfather,  Peter  Binford,  and 
which  were  in  the  possession  of  the  defendant  Echols,  who 
held  under  a  purchase  from  his  co-defendant,  Eowan ;  also, 
an  account  of  the  hire  of  the  slaves  while  in  the  possession 
of  said  Echols,  and  general  relief.  Peter  Binford,  from 
whom  both  of  the  parties  derived  title,  died  in  Madison 
county,  Alabama,  the  place  of  his  residence,  in  January, 
1839,  having  made  and  published  his  last  will  and  testa- 
ment, which  was  dated  the  9th  January,  1839,  and  duly 
admitted  to  probate  after  his  death.  The  will  of  said 
Binford  contained  the  following  clauses  : 

"  Item  \st :  My  v.dll  and  wish  is,  that,  after  my  decease, 
my  executors,  hereinafter  named,  do  cause  my  body  to  be 
plainly  and  decently  buried,  without  pomp  or  parade. 
Secondly :  It  is  my  will  and  desire,  that  all  my  just  debts 
shall  be  paid  by  my  said  executors  ;  and,  after  this  is  done, 
it  is  my  will  and  wish,  that  my  property,  both  real  and 
personal,  shall  be  disposed  of  as  follows — that  is  to  say  :  I 
give  and  bequeath  to  my  beloved  son,  Henry  A.  Binford, 
the  following  negroes,  to-wit :  Tom,  Berry,  Susanna,  and 
Caroline  ;  likewise,  my  riding-horse,  saddle,  and  bridle,  and 
my  two  shot-guns,  to  him  and  his  heirs  forever.  I  give 
and  bequeath  to  my  beloved  daughter,  Mary  Eowan,  the 
following  negroes,  to-wit,  Minnie  and  Agnes,  to  her  and 
her  children  forever.  I  give  and  bequeath  to  my  beloved 
daughter,  Elizabeth  Patton,  the  following  slaves,  to-wit, 
Manerva  and  Jane,  to  her  and  her  heirs  forever.  It  is  my 
will  and  wish,  that  my  said  executors,  hereinafter  named, 
shall  pay  to  my  beloved  brother,  Abner  Binford,  out  of  the 
mass  of  my  estate,  one  hundred  dollars  per  year,  for  three 
years,  making  in  all  three  hundred  dollars.  It  is  further 
my  will  and  desire,  that  my  said  executors,  hereinafter 
named,  shall  pay  to  my  beloved  nephew,  Peter  Binford, 
.    2 
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son  of  Hugh  Binford,  out  of  the  mass  of  my  estate,  the  sum 
of  one  hundred  and  seventy- five  dollars.  It  is  also  and 
further  my  will  aud  desire,  that  all  my  property,  both  real 
and  personal,  be  kept  together  by  my  executors,  for  two 
years  after  my  decease,  or  until  they  make  and  gather  two 
crops ;  this  is  done  to  enable  them  to  pay  all  my  debts 
without  selling  any  property  ;  and  at  the  end  of  said  two 
years,  it  is  my  will  and  desire,  that  all  the  balance  of  my 
property,  both  real  and  personal,  not  herein  specially 
devised,  shall  be  equally  divided  between  my  three  well- 
beloved  children,  Henry  A.  Binford,  Mary  Eowan,  and 
Elizabeth  Patton,  share  and  share  alike,  and  to  belong  to 
them  and  their  heirs  forever ;  except  Mary  Eowan' s  portion, 
which  it  is  my  will  and  wish  shall  be  held  by  her  and  her 
children  forever.  It  is  further  and  also  my  will  and  wish, 
that  my  son,  Henry  A.  Binford,  and  my  son-in-law,  Alfred 
A.  Eowan,  and  their  families,  shall  have  their  support  from, 
and  live  on  my  farm,  until  a  final  division  takes  place  of  aU 
my  property,  if  they,  or  either  of  them,  choose  to  do  so. 
It  is  fm'ther,  and  lastly,  my  will  and  wish,  that  my  execu- 
tors, hereinafter  named,  do  cause  a  neat  tomb-stone,  set 
upon  stone  pilloivs,  to  be  erected  over  my  own  grave,  and 
that  of  my  dear  departed  wife  ;  also,  over  the  graves  of  my 
dear  departed  children,  Peter  and  Francis.  Lastly,  I 
hereby  nominate  and  appoint  my  beloved  son,  Henry  A. 
Binford,  and  my  beloved  son  in- law,  Alfred  A.  Eowan,  and 
John  Patton,  sole  executors  to  this  my  last  will,"  <fec. 

The  complainant  was  the  only  child  of  Mrs.  Mary  Eowan, 
and  was  born  before  the  date  of  the  testator's  wdll.  Mrs. 
Mary  Eowan  died  in  1842.  The  slaves  in  controversy 
were  purchased  by  the  defendant  Echols,  under  legal  ad\ace, 
from  Alfred  A.  Eowan,  the  husband  of  Mrs.  Mary  Eowan  ; 
and  continued  in  his  possession,  under  claim  of  ownership, 
up  to  the  filing  of  the  bill.  A  decree  pro  confesso  was 
entered  against  the  defendant  Eowan.  A  demurrer  to  the 
bill,  for  want  of  equity,  was  interposed  by  the  defendant 
Echols,  but  was  overruled  by  the  chancellor ;  and  on  final 
hearing,  on  pleadings  and  proof,  a  decree  was  rendered  in 
favor  of  the  complainants,  which  is  now  assigned  as  error 
by  the  defendant  Echols. 
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KoBiNSON  &  Jones,  for  appellant. 
Walker  &  Brickell,  contr-a. 

(Printed  arguments  were  submitted  by  the  counsel  on 
both  sides,  which  contained  a  critical  examination  of  nu- 
merous cases,  both  English  and  American,  but  which,  on 
account  of  their  length,  cannot  be  inserted  in  extenso  ;  and 
it  has  not  been  found  practicable  to  condense  them  within 
the  ordinary  hmits  of  a  brief.) 

A.  J.  WALKER,  C.  J.— In  the  wiU  of  Peter  Bmford, 
who  died  in  1839,  there  is  a  bequest  to  his  son,  Henry  A., 
of  slaves  and  other  personalty,  "  to  him  and  his  heirs  for- 
ever." There  is  also  a  bequest  of  slaves  to  his  daughter, 
Elizabeth  Patton,  "to  her  and  her  heirs  forever."  Inter- 
vening between  the  two  "clauses  making  those  bequests,  is 
the  clause  to  be  construed  by  us,  in  the  words  following, 
to- wit :  "  /  give  and  bequeath  to  my  beloved  daughter,  Mary 
Rowan,  the  folloiving  negroes,  to- wit,  3Iissouri  and  Agnes,  to 
her  and  her  children  forever T  There  is  also  a  residuary 
clause  of  the  will,  in  the  following  words  :  "It  is  my  will 
and  desire,  that  all  the  balance  of  my  property,  both  real 
and  personal,  not  herein  specifically  devised,  shall  be 
equally  divided  between  my  three  well-beloved  children, 
Henry  A.  Binford,  Mary  Eowan,  and  Elizabeth  Patton, 
share  and  share  alike,  and  to  belong  to  them  and  their 
heirs  forever ;  except  3Iary  Roioan's  portion,  ivhich  it  is  my 
iviJl  and  ivish  shall  be  held  by  her  and  her  children  forever'." 
We  decide,  that  the  testator  designed  to  bequeath  an 
estate- tail,  in  the  slaves  Missouri  and  Agnes,  to  Mary 
Eowan;  and  that  she  therefore  took  an  absolute  title, 
which,  vesting  in  her  husband,  has  passed  through  him  to 
the  defendant  Echols.  We  proceed  to  submit  the  argu- 
ments, which  induce  us  to  make  that  decision. 

The  precise  form  and  order  of  the  words  of  the  bequest 
must  be  noted.  The  gift  is  to  Mary  Eowan,  "to  her  and 
her  children  forever."  There  is  that  which  is  requisite  to 
convey  a  complete  title  to  Mary  Eowan,  followed  by  the 
words,  "to  her  and  her  chiMren  forever."  The  succession  of 
these  words  to  others  implying  a  transfer  to  the  object  of 
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grant,  and  their  location  in  reference  to  eacli  other,  are 
strictly  conformable  to  the  qualities  of  the  formal  hahendum 
clause  of  a  deed.  The  legitimate  and  accustomed  office  of 
the  hahendum  was,  to  declare  what  estate  or  interest  wa» 
granted — not  the  quantity  of  the  land.  There  was  an 
old  rule,  that  the  hahendum,  as  far  as  repugnant  to  the 
premises,  should  be  void. — -2  Bla.  Com.  298  ;  4  Greenleaf's 
Cruise  on  E.  P.  273;  4  Kent's  Com.  468.  And  under  that 
rule  there  could  not  have  been,  after  premises  granting  the 
entirety,  a  hahendum  creating  a  tenancy  in  common.  The 
hahendum  clause  is  still  in  almost  universal  use,  in  deeds 
conveying  fee-simple  estates,  though  with  us  very  rarely  of 
any  practical  importance  ;  and  its  office  in  fixing  the  estate, 
or  duration  of  title,  is  so  well  understood,  that  the  import 
of  the  words  used  in  it  is  comprehended  almost  as  well  by 
the  common  as  by  the  professional*  mind.  It  is  of  frequent 
use  in  wills,  as  well  as  in  deeds  ;  and  the  almost  universal 
acceptation  of  the  peculiar  form  of  expression  is,  that  it 
describes  the  estate  conferred.  The  fact  that  this  peculiar 
form  of  expression  is  so  generally  used,  alike  by  those 
sldllful  in  the  technicalities  of  the  law  and  those  who  are  not, 
in  a  particular  sense,  affijrds  a  strong  argument,  that  such 
was  the  sense  in  which  the  testator  employed  it. 

The  same  form  of  expression  is  used  in  the  next  preced- 
ing and  next  succeeding  clauses,  as  well  as  in  the  residuary 
clause.  The  bequest  in  both  is  to  the  legatee,  of  specified 
property,  to  him  (or  her)  and  his  (or  her)  heirs  forever.  In 
these  two  instances,  there  can  be  no  doubt  that  the  pecu- 
liar form  of  expression  was  adopted  from  a  superabundant 
and  unnecessary  caution  to  express  the  intention  that  the 
legatees  should  take  titles  of  perpetual  duration.  It  is 
therefore  apparent,  that  the  testator  understood  the  proper 
office  of  that  form  of  expression,  and  used  it  for  the  accus- 
tomed purpose  in  the  clause  which  we  are  considering. 

There  is  a  complete  gift  to  Mary  Rowan,  in  the  words 
"I  give  and  bequeath  to  my  beloved  daughter,  Mary 
Rowan,"  Sec.  If  the  latter  part  of  the  clause,  "  to  her  and 
her  children  forever,"  has  the  effect  of  giving  a  joint  estate 
to  Mary  Rowan  and  her  child,  as  is  contended  by  the 
counsel  for  the  appellee,  then  there  is  an  irreconcilable 


JANUABY  TERM,  1863. 29 

Echols  V.  Jordan  and  Wife. 

conflict  of  bequests  in  one  short  clause.  There  is  a  bequest 
to  Mary  Eowan,  and  a  bequest  of  the  same  property  to 
Mary  Rowan  and  her  child.  The  former  would  give  Mary 
Rowan  the  entire  property  ;  the  latter,  a  moiety  of  it.  It 
is  our  duty  to  search  for  a  reasonable  construction,  which 
will  avoid  such  a  conflict,  and  a  resort  to  the  rule  which 
sacrifices  the  former  of  two  conflicting  parts  of  a  will. 
Pace  and  Wife  v.  Bonner,^!  Ala.  307;  Walker  v.  Walker, 
17  Ala.  396. 

At  the  time  when  the  will  was  made,  the  testator's  daugh- 
ter, Mary  Rowan,  had  only  one  child.  In  construing  the 
will,  it  is  permissible  to  consider  that  extrinsic  fact. —  Tra- 
vis V.  Morrison,  28  Ala.  494  ;  Moore  v.  Moore,  18  Ala.  242  ; 
1  Jar.  on  Wills,  340.  The  term  children  must  be  confined 
to  those  living  at  the  testator's  death,  unless  a  future 
period  of  enjoyment  is  appointed. — 2  Williams  on  Ex.  935. 
The  will  was  evidently  made  in  anticipation  of  a  speedy 
dissolution.  If,  then,  the  will  be  construed  as  vesting  a 
'  joint  estate  in  Mary  Rowan  and  her  only  child,  the  word 
children  is  stricken  out,  and  the  word  child  substituted  for  it. 
The  testator,  in  the  use  of  the  word  "  children,''  has  indi- 
cated very  clearly  an  intention  to  include  other  objects  of 
bounty  than  the  single  child  which  his  daughter  had  at  the 
time  ;  and  yet,  if  the  clause  be  understood  to  create  a  joint 
estate,  it  must  be  confined  to  Mary  Rowan  and  her  single 
child,  excluding  all  after-born  children,  if  there  were  such, 
and  setting  at  naught  the  testator's  intention  that  all  the 
children  should  share  in  the  legacy. 

Furthermore,  we  may  be  aided  in  our  search  for  the  con- 
struction of  the  clause  under  consideration,  by  a  compari- 
son of  it  with  the  residuary  clause.  It  directs  that  the 
residue  of  the  testator's  property  should  be  equally  divided 
between  his  three  children,  Henry  A.  Biuford,  Mary  Rowan, 
and  EHzabeth  Patton,  share  and  share  alike,  and  should 
belong  to  them  and  their  heirs  forever,  except  Mary  Row- 
an's portion,  which  should  be  held  "  by  her  and  her  chil- 
dren forever."  The  property  is  to  be  equally  di\'ided, 
share  and  share  alike,  between  three  children,  of  whom 
Mrs.  Rowan  is  one.  One  share  is  denominated  Mary 
Rowan's  portion ;  and  the  bequest  of  it  only  differs  from 
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the  bequest  of  the  other  shares  in  this,  that  it  is  to  be  held 
by  Mary  Bowan  and  her  children  forever — they  are  to 
belong  to  the  legatees  and  their  heirs  forever.  It  seems 
utterly  impossible  to  understand  this  residuary  clause  as 
giving  one-third  of  the  residuum  to  Mary  Rowan  and  her 
child.  Such  a  construction  would  make  a  division  between 
the  two  other  legatees  and  Mary  Eowan  and  her  child, 
while  the  clause  directs  that  it  shall  be  between  the  two 
other  legatees  and  Mary  Rowan.  It  would  make  Mary 
Rowan  and  her  child  take  a  share  ahke  with  the  others, 
while  the  wOl  directs  that  Mary  Rowan  shall  take  it ;  and 
it  would  make  the  share  the  property  of  Mary  Rowan  and 
her  child,  while  the  will  denominates  it  Mary  Rowan's 
portion.  Besides,  it  would  make  the  mention  of  Mary 
Rowan's  children  the  source  of  a.  legacy  to  her  child,  and 
it  would  make  a  form  of  expression  employed  in  reference 
to  the  other  legatees  to  designate  the  duration  of  an  estate, 
the  agency  of  directing  the  quantity  of  property  to  be 
taken  in  another  legacy.  For  these  reasons,  we  cannot 
understand  the  residuary  clause  as  creating  a  joint  interest 
in  Mary  Rowan  and  her  child.  The  residuary  clause  con- 
strued in  the  case  of  LacMand  v.  Doiunhuj,  (11  B.  Mon.  32,) 
was  strikingly  Hke  this,  and  children  was  held  to  be  a  word 
of  limitation,  upon  reasoning  the  most  of  which  is  quite  as 
applicable  in  this  case  as  it  was  in  that.  It  is  e\ident  from 
the  similarity  in  the  collocation  of  words  and  form  of 
expression  used,  and  the  identity  of  purpose  indicated,  that 
a  like  estate  was  intended  to  be  vested  in  Mary  Rowan 
by  the  residuary  clause  and  that  under  consideration. 
.  It  is  argued  on  the  part  of  the  appellee,  that  the  dropping 
of  the  word  heirs,  found  in  the  bequest  to  the  testator's 
other  two  children,  and  the  substitution  for  it  of  the  word 
children,  show  an  intention  to  make  a  difference  between 
them.  We  concur  in  that  position  ;  but  we  think  it  clear 
that  it  was  the  intention  to  vary  the  character  and  quality 
of  the  estate  bequeathed,  and  not  to  make  any  change  as 
to  the  quantity.  The  will  was  evidently  drawoi  without  the 
aid  of  professional  skill.  The  use  of  the  word  heirs  was 
altogether  unnecessary  to  vest  a  complete  title,  in  perpetu- 
ity, even  in  reference  to  real  estate. — Clay's  Digest,  156, 
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§  33.  Yet  the  testator  has  used  the  word  lieirs,  even  in  ref- 
erence to  specific  legacies  of  personalty  to  his  other  two 
children.  And  the  care  which  seems  to  have  been  taken  to 
insert  words  of  inheritance  in  the  residuary  clause,  indi- 
cates that  the  testator  prepared  his  will  under  the  impres- 
sion, that  the  word  heirs  was  necessary  to  vest  a  complete 
title  in  perpetuity.  As  the  clauses  to  the  other  children 
were  drawn  under  that  legal  misapprehension,  so  we  think 
the  bequests  to  Mary  Rowan  were  drawn  under  the  mis- 
taken belief  that  an  estate-tail  would  be  created,  and  that 
the  testator  intended  to  make  a  distinction  between  the  be- 
quests to  his  other  cliildren  and  that  to  Mary  Rowan,  by 
giving  the  former  the  unqualified  absolute  estate,  and  the 
latter  an  estate  confined  to  her  and  her  lineal  descendants. 
And  in  this  he  stands  in  the  category  of  many  others  who 
have  manifested  an  intention  which  is  unlawful  and  can 
not  be  carried  into  efi'ect. 

Children,  in  the  natural  and  primary  sense  of  the  word, 
implies  immediate  offspring,  and,  in  its  legal  acceptation, 
is  not  a  word  of  hmitation,  unless  it  is  absolutely  necessary 
so  to  construe  it  in  order  to  give  effect  to  the  testator's  in- 
tention.—Z)  www  V.  Davis,  12  Ala.  135  ;  Scott  v.  Nelson,  3  Por- 
ter, 452  ;  Buffer  v.  Bradford,  2  Atk.  220.  But,  when  the 
word  is  used  in  a  different  sense,  and  it  is  clearly  indicated 
by  the  context,  it  must  be  understood  in  that  sense.  Thus, 
the  word  has  been  treated  as  meaning  grandchildren,  issue, 
heirs  of  the  body,  &c.,  when  the  context  has  forced  upon  it 
that  signification. — 2  Jar.  on  Wills,  73  ;  Moioait  v.  Carow, 
7  Paige,  328-339  ;  Scott  v.  Nelson,  3  Porter,  453. 

But  it  is  said  that  the  word  children  is  never  to  receive  a 
construction  which  would  make  it  a  word  of  limitation, 
when  such  construction  renders  the  gift  to  the  children  in- 
operative. There  are  two  cases  in  which  children  is  to  re- 
ceive a  more  extended  signification,  than  is  implied  in  its 
natural  import.  One  of  those  cases  is  where  the  testator 
has  shown  an  intention,  by  the  use  of  other  words,  that  it 
should  have  such  signification ;  and  the  other  is,  where  it 
is  necessary  to  prevent  the  will  from  remaining  inoperative. 
An  illustration  of  the  latter  case  is  found  in  the  first  rule 
laid  down  in  WiMs  case,  (6  Rep.  16,)  that  an  estate-tail  is 
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created  by  a  devise  to  A  and  his  children,  there  being  no 
children.  The  children  could  not  take  jointly  with  A,  be- 
cause they  were  not  in  rerum  oiatura  ;  nor  could  they  take 
in  remainder,  for  that  was  not  the  intent.  The  testator  de- 
signed that  they  should  take  in  some  way,  and  children  was 
a  word  of  limitation,  because  as  such  alone  could  it  have 
effect.  Lord  Hardwicke,  in  replying  to  an  argument  in 
which  that  rule  was  invoked,  said,  that  cliildren  is  not  a 
word  of  limitation,  unless  it  is  to  comply  with  the  intention 
of  the  testator,  where  the  words  can  not  take  effect  in  any 
other  way. — Buffer  v.  Bradford,  2  Atk.  220.  In  reference 
to  the  same  rule,  similar  language  is  used  in  1  Koper  on 
Legacies,  8.  Now,  we  understand  this  language  to  imply 
nothing  more  than  that  the  interpretation  of  "childi'en,'' 
as  a  word  of  hmitation,  on  the  ground  of  necessity,  is  never 
to  be  resorted  to,  except  for  the  purpose  of  carrying  out 
the  testator's  intention  that  the  children  should  take,  there 
being  no  other  way  to  give  effect  to  the  devise  to  the  chil- 
dren. It  is  a  deffnition  of  the  cases  in  which  cliildren  be- 
comes a  word  of  limitation  from  necessity,  predicated  upon 
the  reason  of  the  rule.  It  does  not  convey  the  idea,  that 
"children"  must  not  be  considered  a  word  of  limitation, 
notwithstanding  the  testator's  intention  that  it  should  be  so 
considered,  if,  being  so  considered,  it  will  be  deprived  of  all 
effect.  The  remark  could  never  have  been  designed  to 
infringe  that  cardinal  and  paramount  rule  in  the  construe-' 
tion  of  wills,  that  they  must  be  understood  in  the  sense 
intended  by  the  testator.  It  has  no  effect  on  such  a  case  as 
this,  in  which  the  testator  intended  that  the  word  should  be 
understood  as  a  word  of  limitation. 

It  is  also  argued,  that  there  can  be  no  estate- tail  here,  be- 
cause there  are  no  words  of  procreation.  The  answer  to 
this  argument  is,  that  whatever  may  be  the  rule  in  reference 
to  deeds,  such  words  are  not  necessarj^  to  the  execution  of 
an  estate-tail  in  wills. — 2  Black.  Com.  115,  o81. 

We  put  our  decision  upon  the  ground  of  the  testator's 
positive  intention,  as  evidenced  by  the  will  itself,  to  create 
an  estate-tail.  That  makes  the  distinction  of  this  case 
from  those  in  which  it  is  held,  under  the  rule  in  Wild's  case, 
that  a  gift  to  A  and  children,  there  being  children  in  esse, 
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creates  a  present  joint  estate.  It  also  distinguishes  it  from 
those  cases  in  which  it  is  held,  under  the  third  rule  in  Wild's 
case,  that  where  the  gift  is  to  A,  and  after  his  decease  to 
his  children,  the  children  take  in  remainder. —  Wild's  case, 
6  Coke,  16. 

The  counsel  on  both  sides  have  exhibited  great  industry 
in  collecting  cases.  We  decline  to  comment  upon  them. 
It  would  be  difficult,  perhaps  impossible,  to  reconcile  them 
all.  Several  of  the  cases  cited  for  the  appellant  are  strik- 
ingly like  this,  and  contribute  much  to  sustain  our  con- 
struction of  the  will. —  Wheatland  v.  Dodge,  10  Mete.  502  ; 
Merryman  v.  Merryman,  5  Munf.  440;   Wood,  v.  Barron, 

1  East,  260. 

Decree  reversed,  and  bill  dismissed. 

R.  W.  WALKER,  J.,  dissenting,  held  that  the  better  con- 
struction of  the  will  would  be,  that  Mrs.  Rowan  took  a  life- 
estate,  with  remainder  to  her  children,  vested  as  to  the  child 
in  being,  and  opening  to  let  in  after-bom  children  ;  and,  in 
support  of  this  view,  he  cited  Hannan  v.  Osborne,  4  Paige's 
Ch.  336 ;  Crawford  v.  Trotter,  4  Madd.  361 ;  Chesnut  v. 
Meares,  3  Jones'  Eq.  (N.  C.)  416 ;  Churchill  v.  Cliurchill, 

2  Mete.  466 ;  Can  v.  Eslett,  16  B.  Monr.  313 ;  Vaughn  v. 
3Iarquis  of  Headfort,  10  Sim.  639 ;  Williams  v.  McConico, 
36  Ala.  26. 


BR^IDFORD  vs.  BARCLAY  and  WIFE. 

[action  on  promissory  note,  by  payees  against  maker.] 

1.  Limitation  of  action  for  money  had  and  received. — A  demaiul  for  money 
collected  by  plaintiff,  on  a  judgment  iu  favor  of  himself  and  defend- 
ant's intestate  jointly,  is  not  an  open  account  Avitbiu  the  statute  of 
limitations  of  18JG  (Clay's  Digest,  328,  v^  88). 

2.  Proof  of  a<icncij. — The  acts  of  an  assumed  agent,  unaccompanied  by 
evidence  tending  to  show  the  principal's  knowledge  of,  or  assent  to 
them,  are  not  competent  evidence  to  prove  the  agency ;  but,  wbero 
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there  is  any  evidence  teudiuj^  to  show  such  knowledge  or  assent  on 
the  part  of  the  principal,  the  acts  of  the  agent  are  admissible,  in 
connection  with  such  evidence  of  knowledge  or  assent ;  and  if  the 
acts  of  the  agent  are  of  such  a  n^ure,  or  so  continuous  in  their 
character,  as  to  furnish  in  themselves  a  reasonahle  ground  of  inference 
that  they  must  have  heen  kuown  to  the  principal,  and  that  he  would 
not  have  permitted  the  agent  thus  to  act  without  authority,  the  acts 
themselves  are  competent  evidence  to  prove  the  agency. 
3.  ImpeacMng  witness.— A  witness,  who  has  been  orally  examined,  can- 
not be  impeached  hy  proof  of  contradictory  statements  made  by  him 
in  a  deposition  previously  taken  in  the  cause,  without  first  layiug 
the  proper  predicate  by  questions  as  to  such  previous  statements. 

Appeal  from  the  Circuit  Court  of  Coosa. 
Tried  before  the  Hon.  Poktek  Kjkg. 

This  action  was  brought  bj  Hugh  G.  Barclay  and  Mar- 
garet A.  Barclay,  his  wife,  against  Joseph  H.  Bradford ; 
was  founded  on  the  defendant's  promissory  note  for  $326  58, 
dated  August  18,  1842,  and  payable  to  the  plaintiffs,  as  the 
administrator  and  administratrix  of  the  estate  of  George 
P.  Brown,  deceased ;  and  was  commenced  on  the  7th  Sep- 
tember, 1852.  The  defendant  pleaded,  in  short  by  consent, 
the  general  issue,  payment,  set-off,  and  the  statute  of  lim- 
itations of  six  years  ;  to  which  the  plaintiffs  filed  a  general 
replication,  also  in  short  by  consent.  On  the  trial,  as  the 
bill  of  exceptions  shows,  for  the  purpose  of  avoiding  the 
defense  of  the  statute  of  limitations,  the  plaintiffs  intro- 
duced one  Henderson  as  a  witness,  who  testified  to  a  con- 
versation between  H.  G.  Barclay  and  the  defendant,  in  May, 
1852,  in  which  the  defendant  promised  that,  on  final  settle- 
ment of  certain  matters  of  account  between  them  growing 
out  of  their  joint  interest  in  some  Creek  lands,  "he  would  jx/?/ 
or  settle  the  note"  sued  on.  On  cross  examination  of  this 
witness,  whose  deposition  had  formerly  been  taken  in  the 
cause,  "  said  deposition  was  presented  to  him,  and  a  para- 
graph of  the  same  was  pointed  out  to  him,  in  these  words  : 
'Barclay  mentioned  a  note  which  was  due  to  the  estate  of 
Geo.  P.  Brown,  deceased,  and  Bradford  said  that  the  note 
should  also  be  adjusted  on  the  final  settlement'.  The  wit- 
ness was  then  asked,  if  he  did  not  swear  to  the  truth  of  the 
statement  contained  in  said  deposition ;  to  which  he  an- 
swered, that  the  word  adjusted  was  used  by  the  commissioner 
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in  writing  down  his  testimony;  but  he  admitted,  that  the 
deposition  was  read  over  to  him  before  he  swore  to  it ;  and, 
on  further  examination,  he  said,  that  he  could  not  now  swear 
that  he  did  not  use  the  word  adjusted  when  he  gave  his 
deposition, — that  he  considered  the  words  adjusted  and  set- 
tled as  synonymous,  but  that  he  was  satisfied  Bradford  used 
the  word  settled,  and  not  the  word  ad/'iisted."  The  defend- 
ant afterwards  ofi"ered  in  evidence  the  deposition  of  said 
Henderson,  "  for  the  purpose  of  showing  that  said  witness 
swore  differently  on  said  examination  from  the  testimony 
given  by  him  on  this  trial ;  but  the  court  refused  to  allow 
said  deposition  to  be  read ;  to  which  ruling  of  the  court  the 
defendant  excepted." 

The  defendant  also  reserved  several  exceptions  to  the 
rulings  of  the  court  on  the  admissibility  of  evidence,  which 
was  offered  by  him,  for  the  purpose  of  showing  that  Thomas 
Chilton  and  F.  "W.  Bowdon  were  the  agents  and  attorneys 
of  the  plaintiffs,  and,  as  such  agents,  transacted  for  them 
business  relating  to  the  estate  of  said  Geo.  P.  BroT\Ti ;  and 
that  the  note  here  sued  on  was  given  by  him  on  a  partial 
settlement  with  said  Bowdon,  as  such  agent,  of  the  mat- 
ters of  account  existing  between  him  and  the  estate  of 
Brown,  and  was  not  intended  to  be  final;  but  the  opinion 
of  this  court  renders  it  unnecessary  to  state  these  several 
objections  in  full. 

The  defendant  introduced  evidence,  under  the  plea  of 
set-off,'showing  that  H.  G.  Barclay  had  collected  a  judg- 
ment against  one  Sawyer,  in  which  said  Brown  and  the  de- 
fendant were  equally  interested.  The  court  charged  the 
jury,  that  if  Barclay  received  this  money  more  than  three 
years  before  the  commencement  of  this  action,  the  defend- 
ant's claim  on  account  of  it  would  be  barred  by  the  statute 
of  limitations  ;  to  which  charge  the  defendant  excepted. 

The  several  rulings  of  the  court  to  which  exceptions  were 
reserved  are  now  assigned  as  error. 

Martin,  Baldwin  &  Sayre,  for  appellant. 
Bird  &  Morgan,  contra. 

E.  W.  WALKEE,  J.— [1.]  There  was  evidence  tending 
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to  show,  that  the  defendant  and  BroMTi  (the  plaintiffs'  in- 
testate) were  equally  interested  in  the  judgment  in  favor  of 
Patterson  v.  Sawyer,  and  that  the  money  on  this  judgment 
had  been  collected  by  the  plaintiff,  H.  G.  Barclay.  The 
defendant's  claim  on  account  of  the  money  thus  received 
was  reHed  on  as  a  set-off  in  the  suit ;  and  the  court 
charged  the  jury  that,  if  the  money  was  received  by  Bar- 
clay more  than  three  years  before  the  commencement 
of  this  suit,  defendant's  claim  on  account  of  it  would  be 
barred  by  the  statute  of  limitations.  In  this  the  court 
erred.  The  claim  of  the  defendant,  on  account  of  Barclay's 
reception  of  this  money,  was  obviously  not  an  open  account, 
and,  therefore,  not  governed  by  the  statute  of  hmitations 
of  three  years.— Clay's  Digest,  326,  §  78,  328,  §  88 ;  Mims 
V.  Sturtevant,  18  Ala.  359 ;  Caruthers  &  Kinkle  v.  Mardis. 
4  Ala.  599 ;  Shepherd  v.  WiJMns,  1  Ala.  62  ;  3Iaury  v.  3Ia- 
son,  8  Porter,  230 ;  Angell  on  Lim.  §  69,  note  4.  The  bill 
of  exceptions  does  not  purport  to  set  out  all  the  evidence ; 
and  the  question,  whether  the  defendant's  claim  for  this 
money  was  a  legal  set-off  to  the  demand  sued  on,  is  not  be- 
fore us. 

[2.]  Most  of  the  other  exceptions  present  questions  as  to 
the  competency  of  evidence  upon  the  question  of  agency. 
In  questions  of  this  character,  it  is  sometimes  difficult  to 
arrive  at  a  very  satisfactory  conclusion,  and  the  legality  or 
illegality  of  the  e\idence  often  depends  upon  slight  circum- 
stances, which  are  not  apt  to  be  offered  in  precisely  the 
same  form  or  connection  on  different  trials  of  the  same 
case.  For  this  reason,  we  do  not  consider  it  necessary,  at 
this  time,  to  go  into  a  particular  examination  of  the  excep- 
tions which  raise  the  questions  here  alluded  to.  It  may  be 
well,  however,  to  state  the  general  principles  by  which  the 
competency  of  such  evidence  is  to  be  determined.  The 
mere  acts  of  the  assumed  agent,  unaccompanied  by  evi- 
dence tending  to  show  the  priacipal's  knowledge  of,  or 
assent  thereto,  are  not  competent  evidence  to  be  submitted 
to  the  jury  upon  the  question  of  agency.  But,  where  there 
is  any  e\-idence  tending  to  show  the  assent  of  the  principal 
to  the  acts  of  the  agent,  these  acts,  in  connection  with  such 
evidence  of  the  principal's  assent,  should  be  allowed  to  go 
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to  the  jury;  and  if  the  acts  of  the  alleged  agent  are  of  such 
a  nature,  or  so  continuous  in  their  character,  as  to  furnish 
in  themselves  any  reasonable  ground  of  inference  that  the 
principal  knew  of  them,  and  would  not  have  permitted  the 
assumed  agent  thus  to  act  in  the  absence  of  authority  for 
so  doing,  the  acts  themselves  are  at  least  competent  evi- 
dence to  be  submitted  to  the  jury. —  Glmonv.  Terrell,  dX 
this  term ;  2  Phill.  Ev.  (C.  &  H.'s  notes,  ed.  1843,)  pp.  188-9 ; 
Scott  V.  Crane,  1  Conn.  255 ;  Moore  v.  Patterson,  28  Penns. 
St.  E.  505  (512-13);  Forsyth  v.  Day,  41  Maine,  382 ;  Doiu 
V.  Perrin,  2  S;nith,  (N.  Y.)  325 ;  Kidd  v.  Cromioell,  17  Ala. 
648  (652) ;  Scarborough  v.  Peynolds,  12  Ala.  259 ;  3IcDonald 
V.  Br.  Bk.  3Iontgomery,  20  Ala.  313  (317) ;  McDougald  v. 
Daivson,  30  Ala.  553;  Krebs  v.  0' Grady,  23  Ala.  726;  Kent 
V.  Tyson,  20  N.  H.  121 ;  Cobh  v.  Lunt,  4  Greenl.  503  ;  J/c- 
Clung  V.  Spotsivood,  19  Ala.  165. 

[3.]  The  court  did  not  err  in  refusing  to  allow  the  former 
deposition  of  the  witness  Henderson  to  be  read  for  the 
purpose  of  impeaching  him.  A  witness,  who  has  been 
orally  examined,  cannot  be  impeached  by  proof  of  contra- 
dictory statements  made- by  him  in  a  deposition  previously 
taken  in  the  same  case,  unless  a  foundation  for  doing  so  is 
first  laid,  by  inquiring  of  the  witness  as  to  such  previous 
statements. — Hughes  v.  Wilkinson,  35  Ala.  470-1 ;  Poivell  v. 
State,  19  Ala.  577;  Ures  v.  Charlton,  12  Gratt.  484;  Conrad 
V.  Griffey,  16  Howard,  38.  This  does  not  appear  to  have 
been  done  in  this  case. 

For  the  error  we  have  pointed  out,' the  judgment  must  be 
reversed,  and  the  cause  remanded. 

A.  J.  Walker,  C.  J.,  not  sitting. 

Note  by  Eeporter. — The  foregoing  opinion  was  deliv- 
ered at  the  June  term,  1861. 
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FARLEY  vs.  SMITH. 

[real  action  in  nature  of  ejectment.] 

1.  Charge  on  part  of  evidence. — A  charge,  which,  on  the  facts  therein  hy- 
pothetically  stated,  asserts  a  correct  legal  proposition,  and  -which  is 
applicable  to  the  evidence,  is  not  objectionable,  because  the  evidence 
also  tends  to  prove  other  facts  in  addition  to  those  therein  stated ; 
and  the  refusal  of  such  a  charge  is  erroneous. 

2.  JVb  adverse  possession  against  United  States. — There  can  be  no  adverse 
possession  against  the  general  government ;  consequently,  the  statute 
of  limitations  does  not  begin  to  run  against  a  person  who  holds  un- 
der a  patent  from  the  United  States,  before  the  date  of  the  patent. 

3.  What  is  color  of  title. — It  is  a  settled  principle  of  law  in  this  State 
that  a  purchaser  of  lauds,  holding  possession  under  a  bond  for  titles, 
and  having  paid  the  purchase-money,  has  color  of  title,  such  as  will 
enable  him  to  defend  under  the  statute  of  limitations,  at  least  from 
the  time  when,  according  to  the  stipulations  of  the  bond,  the  title  is 
to  be  made ;  but,  under  our  decisions,  it  is  a  doubtful  question, 
whether  he  has  such  color  of  title  as  will  vitiate  a  conveyance  by  the 
owner  pending  such  possession. 

4.  What  constitutes  adverse  liossession. — The  mere  act  of  cutting  and  re- 
moving timber  from  unenclosed  lauds,  for  two  or  three  weeks  each 
year,  during  six  successive  years,  and  again  in  like  manner,  after  an 
interval  of  sixteen  years,  during  three  successive  years,  does  not, 
^er  se,  constitute  an  adverse  possession,  such  as  will  avoid  a  convey- 
ance executed  during  the  interval,  or  support  a  title  by  prescription 
against  a  patent  issued  during  the  interval. 

Appeal  from  the  Circuit  Court  of  Coosa. 
Tried  before  the  Hon.  Nat.  Cook. 

This  action  Avas  brought  bj  James  A.  Farley,  against 
Neill  Smith,  to  recover  a  tract  of  land  containing  three 
hundred  and  twenty  acres,  which  was  described  in  the  com- 
plaint as  the  "north  half  of  section  eighteen,  township 
nineteen,  range  nineteen,  east,  in  the  Tallapoosa  land-dis- 
trict"; and  was  commenced  on  the  18th  April,  1859.  The 
defendant  pleaded  "not  guUty,  and  the  statutes  of  limita- 
tion of  ten  and  twenty  years,  with  leave  to  plead  any  other 
proper  matter";  and  issue  was  joined  on  these  pleas.  The 
land  in  controversy  was  the  reservation  of  a  Creek  Indian, 
who  sold  and  conveyed  it,  by  a  contract  which  was  dated 
the  26th  November,  1834,  and  which  was  approved  by  the 


^ JANUABY  TERM,  1863. 39 

Farley  v.  Smith. 

president  of  the  United  States  on  the  1st  February,  1835, 
to  one  Malcolm  Gilchrist,  who,  on  the  1st  February,  1838, 
sold  and  conveyed  it  to  David  B.  Grant  and  Thomas  Hoxey ; 
and  said  Grant  sold  and  conveyed  his  interest  to  Hoxey  on 
the  25th  January,  1845.  The  plaintiff  deduced  title  under 
a  patent  from  the  United  States  to  said  Hoxey,  dated  the 
6th  August,  1846,  and  a  deed  from  Hoxey  and  wife  to  him- 
self, dated  the  29th  December,  1854.  The  defendant  pur- 
chased the  land,  in  February,  1858,  at  a  sale  made  under 
an  order  of  the  orphans'  court,  as  belonging  to  the  estate 
of  Malcolm  Smith,  deceased ;  and,  to  show  color  of  title  in 
said  Smith,  he  proved  and  read  in  evidence  a  bond  for 
titles,  dated  the  4th  December,  1834,  and  signed  by  James 
A.  and  Albert  G.  Wall  as  agents  for  Malcolm  Gilchrist, 
which  recited  the  payment  of  the  purchase-money  by  said 
Smith,  and  was  conditioned  that  "the  said  Gilchrist,  his 
heirs  and  assigns,  shall  make,  or  cause  to  be  made,  unto 
the  said  Malcolm  Smith,  his  heirs  or  assigns,  good  and  law- 
ful titles  in  fee-simple  to  the  above-described  land,  so  soon 
as  he  may  be  able  to  obtain  the  patent  therefor  from  the 
government." 

"  The  proof  showed  that  no  part  of  the  land  had  been 
cleared  or  fenced.  The  only  proof  of  possession  by  Mal- 
colm Smith  in  his  life- time  was  evidence  tending  to  show 
that,  in  the  years  1835,  1836,  1837,  and  1838,  he  had  cut 
timber  fpr  making  stocks,  boards,  &c.,  a  few  days  each  year; 
that  his  hands  went  out  in  the  morning,  cut  and  hauled  off 
the  timber,  made  the  boards,  and  hauled  them  off".     In  July, 

1836,  one  was  on  the  land,  in  company  with  said 

Smith,  and  saw  his  hands  at  work,  cutting  timber;  and  there 
was  a  shelter  out  among  the  timber  on  the  land,  about 
ten  or  twelve  feet  square,  where  the  hands  rested  at  noon, 

and  where  said   Smith  and  ate   a   snack;   but 

the  proof  showed  that  this  was  the  only  use  made  of  it, 
and  that  it  was  not  used  to  sleep  in,  nor  occupied  for  any 
other  purpose.  The  defendant  did  not  prove  any  cutting 
of  timber  by  said  Smith,  on  said  land,  after  1838,  nor  any 
use  of  it  in  any  way  down  to  1856,  when  the  defendant  cut 
timber  on  it  as  Malcolm  Smith  had  done;  and  he  again  cut 
timber  on  it  in  1857, 1858,  and  1859.     The  defendant  offered 
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evidence,  also,  tending  to  show  that  said  Malcolm  Smith 
owned  and  kept  a  saw-mill  about  one  mUe  from  the  land  in 
controversy;  that  said  land  adjoined  the  land  on  which  said 
saw-mill  was  situated,  and,  at  the  date  of  said  bond  by  Gil- 
christ's agents,  was  poor,  piney-woods  land,  valuable  only 
for  the  timber  on  it;  that  said  Smith,  in  1835,  while  on  said 
land  in  company  with  a  friend,  claimed  it  as  his  own,  had 
his  hands  there  cutting  timber  for  saw-logs,  and  had  on  it 
a  small  cabin,  some  ten  or  twelve  feet  square,  where  he  and 
his  fi'iend  ate  their  snack;  that  in  the  years  1836, 1837,  and 
1838,  he  had  several  hands  on  said  land,  engaged  in  cutting 
and  hauling  saw-logs  to  his  said  mOl  from  time  to  time ; 
that  he  had  timber  hauled  fit'om  said  land,  in  1838,  to  We- 
tumpka,  for  building  a  ware-house  shed ;  that,  in  1839,  he 
had  his  wagons  hauling  saw-logs  to  his  mill  from  the  direc- 
tion in  which  the  land  was  situated,  and  that  the  wagons 
were  absent  long  enough  to  have  gone  to  said  land  and  re- 
turned; that,  in  the  years  1839  and  1810,  there  were  nu- 
merous signs  on  the  land  of  considerable  timber  having  been 
lately  cut  thereon;  that  the  defendant,  at  different  times, 
in  the  years  185 o,  1857,  1858,  and  1859,  had  his  hands  en- 
gaged in  cutting  timber  on  the  land,  and  making  boards  ; 
and  that  in  one  or  two  of  said  years,  while  on  the  land,  he 
claimed  it  as  his  0"wti,  and  forbade  persons  from  taking  pine 
from  it.  There  was  no  proof  showing  that,  from  the  year 
1838,  up  to  the  death  of  said  Malcolm  Smith  in  1857,  there 
was  any  other  person  in  possession  of  said  land,  or  claim- 
ing the  same." 

"This  was  all  the  evidence  tended  to  show  in  relation  to 
the  defendant's  right  to  the  land,  and  his  possession  of  it; 
and  the  plaintiff  asked  the  court,  on  this  state  of  facts,  to 
charge  the  jury,  that  if  they  beheved,  from  the  evidence, 
that  said  land  was  lying  in  the  woods,  and  had  never  been 
cleared,  nor  enclosed  by  any  fence ;  and  that  the  only  claim 
Malcolm  Smith  had  to  it  was  by  virtue  of  the  bond  for 
titles  which  had  been  read  in  evidence ;  and  that  the  only 
acts  of  possession  or  ownership  exercised  over  it  by  him 
was  to  cut  timber,  &c.,  and  haul  it  off,  for  use  elsewhere,  for 
two  or  three  weeks  in  each  of  the  years  1835, 1836,  1837, 
and  1838 ;  and  that  he  did  not,  after  the  year  1838,  cut  tim- 
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ber,  or  do  any  other  act  showing  possession  or  ownership, 
down  to  the  year  1856 ;  and  that  then  the  defendant  cut 
timber,  <fec.,  during  a  short  period,  in  the  summer  of  that 
year,  and  so  again  in  1857  and  1858,  for  a  short  period  in 
each, — then  the  said  Malcolm  Smith  did  not  have  such  a 
possession  of  said  lands  as,  in  judgment  of  law,  amounted  to 
adverse  possession."  The  court  refusedio  give  this  charge, 
and  the  plaintiff  excepted  to  its  refusal ;  and  he  now  assigns 
this  refusal  as  error,  with  other  rulings  of  the  court  which 
require  no  particular  notice. 

L.  E.  Parsons,  for  appellant. 

N.  S.  Graham,  contra. 

A.  J.  WALKER,  C.  J. — It  is  contended  that  the  charge, 
which  the  court  below  refused  to  give,  would  have  excluded 
from  the  consideration  of  the  jury  two  material  facts,  and 
was,  therefore,  objectionable.  Those  two  facts  are,  the 
payment  of  the  purchase-money,  and  the  cutting  of  timber 
on  the  land  in  1839  and  1840.  The  bond  for  titles  recites 
the  payment  of  the  purchase-money ;  and  it  might  be  ar- 
gued at  least,  with  much  plausibility,  that  the  request  to 
charge,  by  referring  to  the  bond  for  title  as  the  source  of 
the  defendant's  claim,  embraces  the  fact  of  the  payment  of 
the  purchase- money.  But  the  charge  asked  the  enuncia- 
tion of  a  certain  conclusion  to  the  jury,  if  they  beheved 
certain  facts.  Now,  if,  upon  the  finding  of  those  facts  by 
the  jury,  the  conclusion  was  correct,  notwithstanding  the 
existence  of  another  fact,  the  omission  of  that  fact  is  no 
reason  for  the  refusal  of  the  charge.  If,  then,  it  be  found 
that  the  proposition  of  the  charge  was  correct,  not-with- 
standing the  existence  of  the  omitted  fact,  it  was  erroneous 
to  refuse  it.  Therefore,  if  the  charge  does  ignore  the  fact 
of  the  payment  of  the  purchase- money,  it  merely  devolves 
on  us  the  duty  of  considering  it  upon  the  concession  of  the 
omitted  fact.  In  reference  to  the  other  asserted  fact,  that 
timber  was  cut  upon  the  land  in  1839  and  1 840,  it  is  barely 
necessary  to  say,  that  there  was  only  a  slight  tendency  of 
evidence  to  prove  it,  and  the  charge  had  the  effect  of  re- 
ferring the  credibility  and  consideration  of  that  evidence 
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to  tke  jury,  and  claiming  a  verdict  only  upon  tlieir  denial 
of  all  influence  to  that  evidence.  Tliis  certainly  afforded 
no  ground  for  its  refusal. 

[2.]  The  plaintiff  claimed  title  to  the  locus  in  quo,  under 
a  patent  to  Hoxey,  dated  6th  August,  1846,  as  the  assignee 
of  a  Creek  Indian  reservation,  and  a  deed  from  Hoxey  and 
wife  to  him,  dated  29th  December,  1854.  This  suit  was 
commenced  in  1859.  It  is  decided  in  this  State,  that  the 
statute  of  limitations  could  not  commence  to  run  against 
the  plaintiff,  holding  under  the  patent  above  stated,  before 
the  date  of  the  patent. — Iverson  &  Eohinson  v.  Duhose, 
27  Ala.  418 ;  Wrigld  v.  Swan,  6  Porter,  84.  The  interval,  how- 
ever, between  the  date  of  the  patent  and  the  commence- 
ment of  the  suit,  is  sufficiently  long  to  have  ripened  an  ad- 
verse possession  into  a  title.  During  this  interval,  the  con- 
veyance to  the  plaintiff  was  made.  The  question  of  ad- 
verse possession  may,  therefore,  have  arisen  in  the  case, 
either  in  reference  to  the  statute  of  limitations,  or  the  va- 
hdity  of  the  plaintiff's  deed,  or  in  reference  to  both.  The 
record  does  not  enable  us  to  ascertain  the  precise  point  of 
view,  in  which  the  question  became  material  on  the  trial. 
We  shall,  therefore,  endeavor  to  adapt  our  opinion  to  the 
appropriate  government  of  the  proceedings  of  the  circuit 
court,  whether  the  question  is  material  in  the  one  or  the 
other  aspect,  or  in  both. 

[3.J  Where  the  purchaser  of  land  holds  under  a  bond  for 
titles,  and  has  paid  the  purchase-money,  it  is  settled  in  this 
State,  that  he  has  color  of  title,  at  least  after  the  time  when, 
according  to  the  stipulation  of  the  bond,  the  title  was  to  be 
made,  where  the  defense  is  the  statute  of  limitations.  On 
the  other  hand,  our  decisions  leave  room  for  controversy, 
whether,  under  such  circumstances,  there  would  be  such 
color  of  title  as  would  vitiate  a  conveyance  by  the  owner, 
while  the  land  was  in  possession  of  the  obHgee  in  the  bond. 
Ormond  v.  Martin,  37  Ala.  598;  McQueen  v.  Ivey,  36  Ala. 
308;  Sellers  v.  Hays,  17  Ala.  749  ;  Hintm  v.  Nelms,  13  Ala. 
222.  Whether  any  distinction  exists  between  the  evidence 
requisite  to  show  color  of  title  in  the  two  cases,  needs  not 
to  be  determined  here;  for,  conceding  to  the  defendant  that 
he,  and  the  person  through  whom  he  derives  his  claim,  had 
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color  of  title,  there  is  no  sucli  possession  as  is  required  to 
sustain  his  defense,  in  either  aspect. 

[4.]  The  charge  requested  by  the  appellant  was,  that  the 
cutting  of  timber,  and  taking  it  from  the  land,  for  two  or 
three  weeks  in  1835-'36-'37-'38,  and  then  again  in  1856-57- 
'58,  would  not  sustain  the  defense  of  adverse  possession. 
In  order  that  the  case  can  be  placed  in  the  most  favorable 
Hght  for  the  appellee,  let  it  be  conceded  that  the  timber  was 
taken  from  the  land,  for  the  like  period,  during  the  years 
1839  and  1840 ;  and  we  shall  then  have  a  case  stronger 
against  the  appellant  than  that  which  is  presented,  and,  in 
deciding  it,  we  shall  pass  upon  the  refusal  of  the  charge 
asked,  and  anticipate  what  will  probably  be  the  most  unfa- 
vorable aspect  of  the  case  against  the  appellant  upon  a 
future  trial.  We  shall  then  have,  as  the  facts,  a  cutting  and 
removal  of  timber  from  the  land,  in  each  year,  for  six  suc- 
cessive years,  a  suspension  of  all  entry  upon  the  land  for 
sixteen  years,  and  the  performance  of  like  acts  in  reference 
to  it  in  each  one  of  the  three  years  next  preceding  this  suit. 
Do  such  facts  constitute  a  possession  requisite  to  sustain 
the  defense  in  either  of  its  aspects? 

The  plaintiff's  conveyance  was  made  during  the  long  in- 
terval between  the  acts  of  cutting  and  removing  timber, 
and  about  fourteen  years  after  the  last  preceding  act  of 
that  character.  The  period  of  ten  years  next  before  the 
institution  of  this  suit  commenced  in  1849,  about  nine  years 
after  the  last  antecedent  act  of  cutting  and  removing  tim- 
ber. To  sustain  the  defense,  it  is  therefore  requisite,  that 
the  cutting  of  timber,  and  its  removal  from  the  land,  for  a 
short  time  in  each  year,  should  be  considered  such  a  pos- 
session as  would  amount  to  a  disseizin  of  the  true  owner. 
Furthermore,  it  is  necessary  that  that  possession  should  be 
extended,  by  construction,  through  a  period  of  fourteen 
years,  in  order  that  the  plaintiff's  conveyance  may  be  vitia- 
ted by  a  disseizin  subsisting  when  it  was  made ;  and  in 
order  that  the  defense  of  the  statute  of  limitations  may 
be  sustained,  it  is  necessary  that  such  possession  should 
be  extended,  by  construction,  through  a  period  of  nine 
years,  when  prescription  would  commence,  and  then  farther 
carried  by  construction  through  seven  years,'up  to  the  time 
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when  the  first  of  the  more  recent  interferences  with  the 
timber  was  committed. 

Certainly,  an  actual  residence  upon  land  is  not  an  indis- 
pensable element  of  adyerse  possession.  There  must,  how- 
ever, be  an  actual,  visible,  and  uninterrupted  possession  j 
or  there  can  be  no  dissezin  to  sustain  a  prescription,  or 
vitiate  a  conveyance. — Herlert  v.  Hanrich,  16  Ala.  681; 
BlacJihurn  v.  Bal'er,  7  Porter,  284;  Brotvn  v.  Cockerel!, 
33  Ala.  38 ;  Hawh  v.  Senseman,  6  S.  &  E.  21 ;  Ilinton  v.  Nelms, 
13  A-la.  222.  We  do  not  mean  that  there  must  be  a  jxdis 
possessio  of  every  part  of  the  land,  where  there  is  a  title,  or 
color  of  title ;  for  there  a  possession  of  a  part  is  regarded 
as  possession  to  the  boundary  specified,  if  there  is  no  an- 
'tagonistic  possession. — Herbert  v.  Hanriclc,  svpra;  Jackson 
V.  OUz,  8  "Wend.  440;  Overton  v.  Davison,  1  Grattan,  211. 
Nor  do  we  mean  that  there  must  be,  in  all  cases,  an  actual 
residence  upon  the  land.  The  possession  must  be  by  acts 
adapted  to  the  character  of  the  land,  and  must  be  of  a  de- 
scription such  as  the  land  is  susceptible  of.  Numerous  and 
conflicting  decisions  have  been  made  upon  this  subject, 
which  we  cite  and  refer  to  as  illustrations  of  the  principle. 
TrediceU  v.  RedcUcl;  1  Ired.  Law,  56;  Williams  v.  BucJiancm, 
1  Ired.  Law,  535;  Boston  Mill  Corporation  v.  Bullfinch, 
6  Mass.  283;  Ang.  on  Lim.  §§  391-4-6-8;  2  Smith's  Leading 
Cases,  563;  McBeth  v.  Donnelly,  Dudley's  Law  &  Eq.  177; 
Overton  v.  Davison,  1  Gratt.  211 ;  Pro.  of  Ken.  Purchase  v. 
Springer,  4  Mass.  416;  Bailey  v.  Irby,  2  Nott  &  McC.  343 ; 
Davidson  v.  Beaty,  3  H.  &  M.  621 ;  Parley  v.  English,  5  Gratt. 
141;  Slater  V.  Jepher son,  6  Cush.  E.  129;  Porter  v.  Kennedy, 
1  McMullen,  354. 

The  possession  must  always  be  as  definite  as  the  charac- 
ter of  the  land  is  susceptible  of,  and  must  be  evidenced  by 
pubHc  acts,  such  as  a  party  would  exercise  over  his  own 
propei-ty,  and  would  not  exercise  over  another's ;  must  be 
continued,  and  so  notorious  that  the  owner  may  reasonably 
be  presumed  to  have  notice  of  the  possession,  and  of  the 
claim  of  title.  WhUe  the  cutting  and  removing  of  timber 
from  wild  lands,  unfit  for  any  other  pmpose,  may  amount 
to  a  possession,  which,  accompanied  by  color  of  title,  would 
constitute  a  disseizin,  it  is  apparent  that  the  acts  of  that 
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character  done  in  this  case  have  not  been  so  continuous, 
distinct,  and  notorious,  as  the  rule  requires. 
Reversed  and  remanded. 


MOODY  vs.  McClelland. 

[action  on  the  case  between  adjacent  land  pkoprietors.] 

J.  When  action  lies  between  owners  of  adjacent  lands,  for  injuries  caused  hy 
excavations. — It  is  a  settled  principle  of  the  common  law,  which  was 
also  recognized  and  protected  by  the  civil  law,  that  every  man  has  a 
right  to  lateral  snpport  for  his  land  from  the  adjacent  lands  of  other 
proprietors,  and  that  the  latter  cannot  impair  or  destroy  this  right 
by  excavations  on  their  own  lands ;  but  this  principle  applies  only  to 
the  land  itself  in  its  natural  state,  and  does  not  extend  to  houses,  or 
other  artificial  strnctnres  thereon  erected,  which  increase  the  lateral 
pressure  on  the  adjacent  lands;  yet,  if  a  person  making  a  lawful  ex- 
cavation on  his  own  land,  performs  the  work  so  negligently  and  un- 
skillfully  that  injury  thereby  results  to  the  laud  or  house  of  an  adja- 
cent ijroprietor,  he  is  liable  to  an  action  for  damages  at  the  suit  of 
the  injured  person. 

2.  When  and  what  action  lies  between  tenants  in  common. — An  action  on  the 
case  lies,  aud  is  the  proper  remedy,  in  favor  of  one  tenant  in  common 
of  a  party-wall,  against  his  co-tenant,  for  an  injury  to  the  wall,  and 
to  the  plaiutift's  house  of  which  it  formed  a  part,  caused  by  the  neg- 
ligent and  unskillful  manner  in  which  the  defendant  made  an  exca- 
vation on  his  own  lot. 

Appeal  from  the  Circuit  Court  of  Tuskaloosa. 
Tried  before  the  Hon.  Wm.  S.  Mudd. 

This  action  was  brought  by  John  McClelland,  against 
Washington  Moody,  and  was  commenced  on  the  1st  Sep- 
tember, 1860.  The  complaint  contained,  originally,  four 
counts,  the  third  of  which  was  in  the  following  words :  "  3. 
And  the  said  plaintiff  claims  of  the  said  defendant  the  fur- 
ther sum  of  three  thousand  dollars,  as  damages,  because 
he  says  that,  on  the  20th  day  of  Jtdy,  1860,  being  the  sole 
owner  and  proprietor  of  a  brick  house,  in  which  he  then 
resided  with  his  family,  and  in  which  he  conducted  his 
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business  as  a  manufacturer  and  dealer  in  boots  and  shoes ; 
and  also  being  the  sole  owner  and  proprietor  of  the  lot  of 
ground  on  which  the  said  brick  house  was  and  is  situated, 
that  is  to  saj",  <fcc,  (describing  the  lot  by  its  number,  street, 
&c.,  in  the  city  of  Tuskaloosa,)  "he  sold  and  conveyed,  on 
the  day  and  year  last  aforesaid,  to  the  said  defendant,  who 
owned  the  adjoining  lot  east  of  the  lot  above  described, 
one  undivided  moiety  of  the  eastern  wall  of  the  said  brick 
house,  and  of  the  ground  on  which  the  said  eastern  wall 
then  stood ;  the  said  wall  to  be  used  and  held  by  them,  as 
tenants  in  common,  as  a  party-wall.  And  the  said  plaintiff 
further  avers,  that  afterwards,  to-wit,  on  the  81st  day  of 
August,  1860,  the  said  defendant  dug  and  excavated  below, 
beneath,  and  adjacent  to  the  foundation  of  said  eastern 
wall ;  and  that  in  so  digging  and  excavating,  as  aforesaid, 
he  performed  his  work  in  so  careless  and  unskiUful  a  man- 
ner, that,  by  reason  of  said  digging  and  excavating  as  afore- 
said, the  said  defendant  caused  the  walls  of  said  house  to 
give  way,  crack,  and  settle  down,  and  other  injuries  to  the 
said  house  did ;  whereby  the  said  house  became,  and  still 
is,  so  unsafe  as  to  render  the  same  dangerous  to  inhabit, 
either  as  a  dwelling- house,  or  as  a  business  house ;  and  that, 
by  reason  thereof,  he  has  been  obhged  to  abandon  it,  both 
as  a  dweUing-house,  and  as  a  place  of  business;  thereby 
damaging  him  to  the  amount  of  three  thousand  dollars  as 
aforesaid." 

The  fourth  count  averred  the  plaintiff's  ownership  of  the 
premises,  and  his  sale  of  a  moiety  of  the  wall  to  the  de- 
fendant, who  owned  the  adjoining  lot,  "the  said  wall  to  be 
used  by  them  as  tenants  in  common" ;  and  then  proceeded 
as  follows:  "And  the  said  plaintiff  avers,  that  afterwards, 
to-wit,  on  the  31st  day  of  Augast,  1860,  the  said  defendant 
dug  out  and  excavated  a  cellar  on  his  said  lot,  adjoining 
the  plaintiff's  lot  as  aforesaid;  and  that,  in  so  digging  out 
and  excavating  his  said  cellar,  he  performed  his  work  in  so 
careless  and  unskillful  a  manner  as  to  undermine  and  weaken 
the  foundation  of  the  said  eastern  wall,  so  as  to  cause  the 
same,  and  the  other  walls  of  the  said  house,  to  give  way, 
crack,  and  settle  down,  and  other  injuries  to  the  said  house 
did ;  whereby  the  said  house  became,  and  stUl  remains,  so 
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unsafe  as  to  render  the  same  dangerous  to  inhabit,  either 
as  a  dwelling-house,  or  as  a  business  house;  and  that,  by 
reason  thereof,  he  has  been  obliged  to  abandon  it,  both  as 
a  dwelling-house,  and  as  a  house  of  business ;  thereby 
damaging  him  to  the  amount  of  three  thousand  dollars 
aforesaid." 

The  defendant  demurred  to  the  whole  complaint,  and  to 
each  count  separately,  and  assigned  the  folloAving  causes  of 
demurrer :  "  1st,  because  the  said  complaint  does  not,  nor 
does  either  of  the  counts  thereof,  contain  or  state  any  cause 
of  action  against  the  defendant ;  2d,  because  they  do  not 
show  that  the  defendant  did  anything  he  had  not  a  legal 
right  to  do ;  3d,  because  they  do  not  show  that  the  damage 
complained  of  was  the  necessary  result  of  any  unlawful  act 
of  the  defendant,  or  was  naturally  and  reasonably  to  be 
expected  or  anticipated;  4th,  because  they  do  not  show  that 
the  plaintiff  did  all  that  it  was  his  duty  to  do,  to  protect  or 
prevent  injury  to  his  house,  or  that  he  did  not  have  timely 
notice  to  enable  him  to  do  so ;  5th,  because  they  do  not 
show  that  the  plaintiff  could  not  have  averted  and  prevented 
the  damage,  by  doing  all  that  it  was  incumbent  on  him  to 
do,  to  protect  his  house,  or  that  he  did  not  have  timely  no- 
tice to  enable  him  to  do  so ;  6th,  because  the  first  and  third 
counts  do  not  state  that  the  injury  complained  of  was  the 
result  of  any  carelessness,  negligence,  or  unskillfulness  on 
the  part  of  the  defendant,  and  the  second  and  fourth  do 
not  aver  that  said  injury  was  the  effect  oi  the  alleged  care- 
lessness or  unskillfulness  of  the  defendant;  and,  7th,  be- 
cause they  do  not  state  or  show  in  what  the  alleged  care- 
lessness or  unskillfulness  consisted." 

The  court  sustained  the  demurrer  to  the  first  and  second 
counts,  but  overruled  it  as  to  the  third  and  fourth  ;  and  the 
overruling  of  the  demurrer  to  those  counts  is  now  assigned 
as  error. 

E.  W.  Peck,  for  the  appellant,  cited  Mahan  v.  Broum, 
13  Wendell,  261 ;  Plank-Road  Co.  v.  Douglass,  5  Selden,  444; 
Thurston  v.  Hancock,  12  Mass.  220 ;  and  Peyton  v.  Mayor  of 
London,  9  Bam.  &  Cress.  725, 
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R.  W.  WALKEE,  J. — This  case  requires  at  our  hands 
some  examination  of  the  law  governing  actions  for  injuries 
to  land,  or  to  artificial  erections  built  upon  it,  resulting  from 
excavations,  or  other  hke  acts,  done  upon  adjoining  premi- 
ses; a  subject  which,  as  our  Eeports  show,  this  court  has 
heretofore  had  little  occasion  to  consider.  One  of  the  ear- 
liest attempts  at  an  explanation  of  the  law  on  this  head,  to 
be  found  in  the  books,  may  still  be  cited  as  a  correct  state- 
ment of  the  leading  principles  applicable  to  this  class  of 
actions.  In  2  Eolle's  Abr.  (Trespass  1,  pi.  1,  (a),  p.  564,) 
it  is  said :  "  K  A.,  seized  in  fee  of  copy-hold  land  next  ad- 
joining the  land  of  B.,  erect  a  new  house  on  his  copy-hold 
land,  and  some  part  of  the  house  is  erected  on  the  confines 
of  his  land  next  adjoining  the  land  of  B. ;  if  B.  afterwards 
dig  his  land  so  near  the  foundation  of  A.'s  house,  but  not 
touching  the  land  of  A.,  that  thereby  the  foundation  of  the 
house  and  the  house  itself  fall  into  the  pit ;  yet  no  action 
lies  by  A.  against  B.,  because  it  was  A.'s  own  fault  that  he 
built  his  house  so  near  to  B.'s  land;  for  he  by  his  act  can- 
not hinder  B.  from  making  the  best  use  of  his  land  that  he 
can. — Pascli.  15  Car.  B.  E.,  between  Wilde  and  Whisterley, 
by  the  court.  But  semhle,  'that  a  man  who  has  land  next 
adjoining  my  land,  cannot  dig  his  land  so  near  mine  that 
thereby  my  land  shall  go  into  his  pit;  and  for  this,  if  an 
action  were  brought,  it  would  lie."  The  distinction  here 
taken,  between  an  injury  to  a  house,  or  other  erection  built 
upon  the  land,  and  the  soil  itself,  has  been  frequently  cited 
with  approbation  by  subsequent  writers  and  judges.  The 
principle,  that  the  owner  of  land  has  the  right  to  lateral 
support  from  the  adjoining  soil,  and  that  the  adjacent  pro- 
prietor cannot  remove  the  earth  to  such  an  extent  as  to 
withdraw  the  natural  support  of  his  neighbor's  soil,  without 
being  hable  for  the  injury,  though  seldom  the  precise  point 
of  judgment  in  any  case,  nlay  be  regarded  as  a  settled 
doctrine  of  the  common  law.  "The  negation  of  this  prm- 
ciple,"  as  has  been  well  observed,  "would  be  incompatible 
with  the  very  security  of  property,  as  it  is  obvious  that,  if 
the  neighboring  owners  might  excavate  their  soil  on  every 
side  up  to  the  boundary  Ime,  to  an  indefinite  depth,  land 
thus  deprived  of  support  on  all  sides  could  not  stand  by  its 
own  coherence  alone."— Gale  &  Whatley  on  Easements,  216. 
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In  the  interesting  and  instructive  case  of  Humphries  v. 
Brogden,  (1  Eng.  L.  &  Eq.  243,)  Lord  Campbell,  C.  J.,  stated 
the  principle  as  one  *  long  settled  by  the  law  of  England,' 
and  gave  it  his  emphatic  approval.  "  It  stands,"  he  said, 
"on  natural  justice,  and  is  essential  to  the  protection  and 
enjoyment  of  property  in  the  soil.  Although  it  places  a 
restraint  on  what  a  man  may  do  with  his  own  property,  it 
is  in  accordance  with  the  precept,  .sic  idere  tuo  id  alienum  non 
hedas."  The  same  doctrine  was  fully  recognized  by  C.  J. 
Parker,  in  Thruston  v.  Hancock^  (12  Mass.  223,)  the  leading 
American  case  on  this  branch  of  the  law;  and  it  is  thus 
stated  by  Chancellor  Walworth,  in  Lascda  v.  Holhrook 
(4  Paige,  172) :  "  I  have  a  natural  right  to  the  use  of  my  land, 
in  the  situation  in  which  it  was  placed  by  nature,  surrounded 
and  protected  by  the  soil  of  the  adjacent  lots ;  and  the  own- 
ers of  those  lots  will  not  be  permitted  to  destroy  my  land 
by  removing  this  natural  support  or  barrier."  To  the  same 
effect  are  Farrand  v.  Marshcdl,  19,Barb.  380 ;  S.  C,  21  Barb. 
409;  Hay  v.  Cohoes  Co.,  2  Comstock,  162;  AIcGuire  v.  Grant, 
1  Butcher,  (N.  J.)  356  ;  Chadess  v.  Rankin,  22  Miss.  566 ; 
Wyait  V.  Harrison,  3  Bam.  &  Aid.  871.  See,  also,  Comyn's 
Digest,  Action  on  tlie  case  for  a  nuisance  (a) ;  2  Hilliard  on 
Torts,  153;  Peyton  v.  Mayor,  9  B.  <fe  Cr.  725. 

The  principle  was  probably  borrowed  from  the  civil  law ; 
at  least,  the  ci^il  law  recognized  the  right,  and  protected  it 
by  specific  regulations.  "If  a  man  dig  a  sepulchre,  or  a 
ditch,  he  shall  leave  between  it  and  his  neighbor's  land  a 
space  equal  to  its  depth ;  and  if  he  dig  a  well,  he  shall  leave 
the  space  of  a  fathom." — See  Gale  <fc  Whatley,  supra; 
Humphries  v.  Brogden,  1  Eng.  L.  &  Eq.  249.  This  right  of 
the  owner  to  have  his  land  surrounded  and  protected  by 
the  adjacent  soil,  is  a  right  of  property  necessarily  and  na- 
turally attached  to  the  soil,  and  passes  with  it. — Humj^hries 
V.  Brogden,  supra  ;  Farrand  v.  Marshall,  sup-a. 

But  the  right  here  alluded  to  only  applies  to  land  in  its 
natural  state,  and  the  doctrine  does  not  extend  to  cases 
where  the  owner  of  land  has,  by  buildings,  or  other  artifi- 
cial erections,  increased  the  lateral  pressure  of  his  land  upon 
the  adjoining  soil.  The  principle  estabhshed  by  the  au- 
thorities is,  that  one  land-owner  cannot,  by  altering  the 
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natural  condition  of  his  land,  deprive  the  adjoining  pro- 
prietor of  the  privilege  of  using  his  own  land  as  he  might 
have  done  before ;  and,  consequently,  that  he  cannot,  by 
building  a  house  near  the  margin  of  his  land,  prevent  his 
neighbor  from  excavating  his  own  soil,  although  it  may  en- 
danger the  house.  Thus,  in  Wyatt  v.  Harrison,  (3  Barn.  & 
Adol.  871,)  Lord  Tenterden,  C.  J.,  said:  "It  may  be  true 
that,  if  my  land  adjoins  that  of  another,  and  I  have  not  by 
building  increased  the  weight  upon  my  soil,  and  my  neigh- 
bor digs  in  his  land  so  as  to  occasion  mine  to  fall  in,  he 
may  be  liable  to  an  action.  But,  if  I  have  laid  an  addi- 
tional weight  upon  my  land,  it  does  not  follow  that  he  is  to 
be  deprived  of  the  right  of  digging  his  own  ground,  be- 
cause mine  will  then  become  incapable  of  supporting  tlje 
artificial  weight  which  I  have  laid  upon  it."  And  accord- 
ingly it  was  held  in  that  case,  that  the  possessor  of  a  house, 
which  is  not  ancient,  cannot  maintain  an  action  against  the 
owner  of  adjoining  land,  for  digging  away  that  land  so  that 
the  house  falls  in. 

Li  Partridge  v.  Scott,  (3  M.  &  W.  220,)  the  same  question 
was  considered,  and  the  same  conclusion  arrived  at.  So, 
in  Thruston  v.  Hancock,  (supra,)  the  plaintiff  had  built  a 
house  on  his  own  land,  within  two  feet  of  the  boundary 
line,  and,  ten  years  afterwards,  the  owner  of  the  adjoining 
land  dug  so  deep  into  his  own  land  as  to  endanger  the  plain- 
tiff's house;  in  consequence  of  which,  he  left  it,  and  took 
it  dowTi.  It  was  held,  that  no  action  lay  for  the  injury  done 
to  the  house,  but  only  for  the  damages  arising  from  the 
falling  of  the  natural  soil  into  the  pit  dug  by  the  defendant. 
Parker,  C.  J.,  said:  ''A  man,  who  himself  builds  a  house 
adjoining  his  neighbor's  land,  ought  to  foresee  the  proba- 
ble use  by  his  neighbor  of  the  adjoining  land,  and  by  con- 
vention, or  by  a  different  arrangement  of  his  house,  secure 
himself  against  future  interruption  and  inconvenience." 
So,  in  Lasala  v.  Holbrool;  (4  Paige,  172,)  it  was  held,  that 
the  proprietors  of  a  church  in  the  city  of  New  York,  which 
had  stood  for  thirty- six  years,  were  not  entitled  to  an  in- 
junction against  an  adjoining  proprietor,  who  was  engaged 
in  excavating  on  his  own  lot  to  a  depth  far  below  the  foun- 
dation of  the  church,  so  as  to  endanger  the  walls  of  the 
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latter,  which  had  already  begun  to  settle.  The  chancellor 
(Walworth),  after  asserting  the  right,  pertaining  to  land  in 
its  natural  state,  to  lateral  support  from  adjacent  soU,  said : 
"  But  my  neighbor  has  the  right  to  dig  the  pit  upon  his  own 
land,  if  necessary  to  its  convenient  or  beneficial  use,  when 
it  can  be  done  without  injury  to  my  land  iu  its  natural  state. 
I  cannot,  therefore,  deprive  him  of  this  right,  by  erecting  a 
building  on  my  lot,  the  weight  of  which  wdll  cause  my  land 
to  fall  into  the  pit  which  he  may  dig  in  the  proper  and 
legitimate  exercise  of  his  previous  right  to  improve  his  own 
lot."  The  same  principle  is  recognized  in  many  other 
cases. — Massey  v.  Goyder,  4  C.  &  P.  161 ;  Smith  v.  Henrick, 
7  Com.  B.  565;  Jeffries  v.  Williams,  1  Eng.  L.  k  Eq.  433 ; 
Panton  v.  Holland,  17  Johns.  92 ;  Raddiff  v.  Mayor,  4  Com- 
stock,  195;  Farrand  v.  Marshall,  19  Barb.  390. 

The  maxim,  sic  utere  tuo  ut  alienum  non  laxlas,  is,  there^ 
fore,  not  to  be  taken  literally.  "Interpreted  literally,  it 
would  enjoin  a  man  against  any  use  of  his  o^ti  property, 
which  in  its  consequences  might  injuriously  affect  the  inter- 
ests of  others;  but  no  such  legal  principle  ever  existed." — 
Auburn  Plank- Road  Co.  v.  Douglass,  5  Selden,  445.  On  the 
contrary,  the  general  principle  is,  that  every  proprietor  has 
absolute  dominion  over  his  own  property ;  and  that  loss  or 
damage  to  one  person,  arising  from  the  use  made  by  another 
of  his  own  property,  is  damnum  absque  injuria,  and  affords 
no  ground  of  action,  unless  the  party  injured  has  previ- 
ously acquired  a  legal  right,  in  the  nature  of  an  easement, 
curtailing  the  absolute  dominion  of  the  owner  over  his 
property,  and  limiting  him  in  the  use  he  may  make  of  it. — 

5  Selden,  4AQ',  Raddiff  v.  Mayor,  4  Comstock,  195;  Ger- 
rish  V.  Proprietors  of  Wharf  Co.,  26  Maine,  384. 

The  cases  which  hold  that  an  owner  may  set  fire  to  his 
fallow  groimd,  and  wUl  not  be  liable  to  an  action,  though 
the  fire  run  into  and  burn  the  woodland  of  his  neighbor ; 
{Clarke  V.  Fort,  8  Johns.  21;  Stuart  v.  Hawley,  22  Barb. 
619 ;  Averett  v.  Merrill,  4  Jones'  L.  323 ;)  that  he  may  open 
and  w^ork  a  mine  in  his  own  land,  though  it  cut  off  an  un- 
derground stream  of  water,  which  before  supplied  his  neigh- 
bor's well,  and  leave  the  well  dry ;  (Adon  v.  Blundell,  12  M. 

6  W.  324;)  that  he  may  build  on  his  own  land,  though  it 
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stops  the  lights  of  his  neighbor,  and  even  though  he  build 
for  the  very  pui'pose  of  stopping  those  Hghts ;  {Malian  v. 
Brown,  13  Wend.  261;  Parler  v.  Foot,  19  Wend.  309;  Pick- 
ard  V.  Collins,  23  Barb.  444;)  that  he  may  make  an  excava- 
tion in  his  land,  within  a  few  feet  of  a  pubUc  street,  without 
being  liable  for  the  injury  sustained  by  a  person  who,  pass- 
ing in  the  night  time,  goes  over  the  line  qf  the  street,  and 
falls  into  the  excavation ;  {Hoidand  v.  Vincent,  10  Mete.  371 ;) 
and  that  he  may  puU  down  his  own  wall,  though  the  vaults 
of  his  neighbor  be  thereby  destroyed ;  {Chadicickv.  Troiver, 
6  BiEg.  N.  C.  1,) — are  all,  like  the  cases  before  cited,  but  so 
many  illustrations  of  this  general  principle. — See,  also,  J/c- 
Lav.dilin  v.  Charlotte  R.  R.  Co.,  5  Eich.  L.  583. 

But  these  cases,  and  all  others  which  declare  that  injury 
to  one  person,  resulting  from  the  use  made  by  another  of 
his  own  property,  constitutes  no  ground  of  action,  proceed 
upon  the  assumption,  that  the  act  causing  the  injury  was 
performed  in  a  proper  manner — that  is,  wdth  reasonable 
care  and  sldll.  And  here  is  to  be  found  the  legitimate  im- 
port of  the  maxim,  sic  utere,  &c.  It  qualifies  the  right  of 
the  owner  to  do  what  he  wiU  with  his  own  property,  by 
requiring  that  in  his  use  of  it  he  shall  exercise  proper  care, 
and  by  holding  him  responsible  for  the  consequences  of  an 
act  lawful  in  itself,  if  it  is  done  in  such  a  negligent  and  un- 
skillful manner  as  to  cause  an  injury  to  another.  In  other 
words,  it  prohibits  him  from  accomplishing  a  legal  object 
in  an  illegal  manner.  Thus,  in  Vanghi  v.  Meniove,  (3  Bing. 
N.  C.  468,)  the  defendant  was  held  liable  for  constructing  a 
hay-rick  on  the  extremity  of  his  land,  in  so  neghgent  a 
manner  that  spontaneous  ignition  followed,  and  the  plain- 
tiff 's  cottage  was  destroyed.  So,  an  action  lies  for  care- 
lessly and  neghgently  kindling  a  fire  on  defendant's  own 
land,  whereby  the  property  of  the  plaintiff  on  the  adjacent 
land  was  burnt. — Barnard  v.  Poor,  21  Pick.  378 ;  Garrett 
V.  Freeman,  5  Jones'  L.  78.  So,  ia  Crommelin  v.  Coxe  rf-  Co., 
(30  Ala.  318,)  this  court  held,  that  an  action  on  the  case  lies 
for  damages  caused  by  an  accumulation  of  rain-water  in  an 
open  cellar,  and  its  percolation  through  the  earth  into  plain- 
tiff's cellar  on  an  adjoining  lot.  And  where  pubhc  officers, 
having  authority  to  constmct  and  repair  streets,  made  a 
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culvert  to  pass  a  stream  of  water  in  such  an  unskillful  and 
negligent  manner  as  to  cause  an  injury  to  another  by  the 
choking  of  the  culvert,  they  were  held  hable  to  answer  in 
damages. — Rochester  White  Lead  Co,  v.  City  of  Rochester, 
3  Comstock,  463.  Pari  ratione,  the  right  of  the  owner  to 
dig  on  his  own  land,  "SNdthout  being  answerable  for  the  con- 
sequent injury  to  his  neighbor's  house,  or  wall,  is  subject  to 
the  qualification,  that  he  dig  with  due  care  and  skill,  and 
that  he  shall  be  liable  in  damages  if  the  injury  to  his  neigh- 
bor is  occasioned  by  the  negligent  and  unskillful  manner  in 
which  the  work  is  performed.  That  was  the  decision  in 
Dodd  V.  Holmes,  1  Ad.  &  Ell.  493 ;  and  the  principle  has 
been  adopted  by  the  courts  in  this  country,  as  well  as  in 
England.—  Walters  v.  Pfiel,  1  Moody  &  Malk.  362 ;  Brown 
V.  Windsor,  1  Cromp.  &  Jerv.  20;  Troiver  v.  ChadivicJc, 
3  Bing.  N.  C.  334;  Shrieve  v.  Stoh-es,  8  B.  Monroe,  454 ;  La- 
sala  V.  Holhrook,  4  Paige,  172;  RoddiiJ  v.  Mayor,  4  Com- 
stock, 200;  Panton  v.  Holland,  17  Johns.  92;  Oharless  v. 
Rankin,  22  Miss.  566;  Pierce  v.  3Iasson,  17  La.  R.  389; 
also,  3  Kent,  m.  p.  437,  and  notes  ;  2  Hilliard  on  Torts,  153. 

The  3d  and  4th  counts  of  the  complaint  state,  in  effect,  that 
the  defendant  did  the  act  complained  of  so  carelessly  and 
imskillfully  that,  by  reason  thereof,  injury  to  the  party- wall 
and  to  the  plaintiff's  house  resulted.  The  gravamen  of  the 
complaint  is,  not  simply  the  act  of  digging  and  excavating, 
but  that  it  was  done  in  such  a  careless  and  improper  man- 
ner as  to  occasion  the  injury  described.  According  to  the 
principle  above  laid  down,  and  the  authorities  cited,  these 
counts  disclosed  a  good  cause  of  action. 

The  view  just  taken  renders  it  unnecessary  for  us  to^con- 
sider  whether  the  complaint  would  not  have  been  sufficient, 
even  without  the  allegations  of  negligence,  and  of  injury  to 
the  plaintiff'  in  consequence  thereof.  All  the  counts  state 
that  the  plaintiff  had  sold  to  the  defendant,  who  owned  the 
adjoining  lot,  an  undivided  moiety  of  the  eastern  wall  of 
his  house,  and  of  the  ground  on  which  it  stood ;  and  that, 
by  contract  between  them,  the  wall  was  to  be  held  and  used 
by  them  as  tenants  in  common  as  a  party-wall.  It  may  be 
that,  by  this  transaction,  the  plaintiff  acquired  an  easement 
to  have  his  house  supported  by  the  wall  in  question,  and 
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that  any  interference  with  the  wall  by  the  defendant,  inju- 
rious to  it,  or  to  the  plaintiff's  house,  even  though  such 
interference  be  not  direct,  but  consequential  upon  an  exca- 
vation made  with  due  care  and  skill  by  the  defendant  upon 
his  own  lot,  would  be  a  good  cause  of  action.  But,  as  the 
complaint  is  clearly  sufficient  on  the  grounds  already  stated, 
and  as  our  judgment  finally  disposes  of  the  case,  we  with- 
hold the  expression  of  an  opinion  on  this  point. — On  this 
subject,  see  Ridiards  v.  Rose,  24  Eng.  L.  &  Eq.  406 ;  Broion 
V.  Windsor,  1  Cr.  &  Jerv.  20 ;  Eno  v.  Dell>eccldo,  4  Duer,  53  ; 
Webster  v.  Stevens,  5  Duer,  553 ;  Partridge  v.  Gilbert,  15  N. 
Y.  601 ;  2  Bouv.  Inst.  178;  Crahh  (mR.P.%  506;  Peytm  v. 
Mayor,  9  B.  &  Cr.  725.) 

[2.]  An  action  on  the  case  is  the  proper  remedy  to  be 
pursued  by  one  tenant  in  common  of  a  party- wall,  against 
his  co-tenant,  where  an  injury  to  the  wall,  and  the  house  of 
the  plaintiff  of  which  it  forms  a  part,  has  been  occasioned 
by  the  negligent  and  unskillful  manner  in  which  his  co- 
tenant  has  made  an  excavation  on  his  own  lot. — Cabift  v-. 
Porter,  8  B.  <fe  Cr.  257,  opinion  of  Littledale,  J. ;  Bradbee 
V.  Mayor,  4  M.  &  Gr.  714. 

Judgment  affirmed. 


SALTMAESH  vs.  CKOMMELIN. 

[trespass  to  try  titlks  to  land.] 

1.  Creek  Indian  reservation;  authority  of  commissioner  of  general  land- 
office  to  order  sale  of  abandoned  lands. — The  act  of  congress  approved 
July  4,  1S36,  (.5  U.  S.  Statutes  at  large,  107,)  which  transferred  to  the 
commissioner  of  the  general  land-office  "the  executive  duties"  ap- 
I)ertaiuing  to  the  sale  of  the  jjublic  lands,  conferred  upon  that  officer 
the  authority,  previously  vested  in  the  secretary  of  the  treasury,  to 
give  special  directions  for  the  sale  of  an  abandoned  reservation  under 
the  treaty  of  Fort  Jackson  of  August  9,  1814. 

2.  Same;  commissioner's  instructions  construed  to  authorize  sale. — A  letter 
from  the  commissioner  of  the  general  land-office,  to  the  register  and 
receiver  of  the  local  office,  stating  that,  iu  his  opinion,  since  it  satis- 
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factorily  appeared  that  the  ludian  had  voluntarily  abandoned  his 
reservation  under  the  treaty,  "  the  land  is  now  subject  to  entry  un- 
der the  pre-emption  law,"  is  a  "special  direction"  to  the  register  and 
receiver  to  allow  the  land  to  be  entered  under  the  pre-emption  law, 

3.  rre-emj>tion  entry. — The  right  to  enter  land,  under  the  pre-emption 
law  of  1834,  does  not  depend  upon  the  fact  that  the  land  has  been 
jirevionsly  exposed  to  public  sale  ;  nor  can  the  A'alidity  of  an  entry, 
authorized  by  special  instructions  from  the  commissioner  of  the  gou- 
eral  land-office,  be  invalidated  by  proof  of  subsequent  instructions 
from  the  commissioner,  unless  it  is  shown  that  those  instructions  are 
inconsistent  with  the  former  special  instructions. 

4.  Same;  limitafion  of  entry. — Since  the  third  section  of  the  pre-emption 
law  of  1834  (4  U.  S.  Stat,  at  large,  G78,)  allows  entries  to  which  the 
general  limitation  of  two  years  does  not  apply,  the  courts  are  bound 
to  presume  that  any  particular  entry,  the  illegality  of  which  is  not 
affirmatively  shown,  was  authorized  by  law. 

Appeal  from  the  Circuit  Court  of  Autauga,  on  change  of 
venue  from  Coosa. 
Tried  before  the  Hon.  A.  A.  Coleman. 

This  action  was  brought  by  Hiram  F.  Saltmarsh,  Wil- 
liam T.  Miater,  and  Ashley  Parker,  against  Charles  Crom- 
melin, (and  afterwards  revived  against  his  administrator,) 
to  recover  the  possession  of,  as  well  as  to  try  titles  to  a 
tract  of  land,  containing  about  forty  acres,  which  consti- 
tuted a  part  of  the  south-east  quarter  of  fractional  section 
twenty-four  (24),  in  township  eighteen  (18),  range  eighteen 
(18),  in  the  district  of  lands  subject  to  sale  at  Cahaba;  and 
was  commenced  on  the  11th  October,  1840.  The^case  was 
before  this  court  at  its  January  term,  1846,  when  the  judg- 
ment of  the  circuit  was  reversed,  and  the  cause  remanded ; 
and  again  at  its  January  term,  1854,  when  the  judgment  of 
the  circuit  court  was  affirmed. — See  the  report  of  the  case 
in  9th  Ala.  594,  and  24th  Ala.  347.  The  latter  judgment  of 
this  court  was  reversed,  on  error,  by  the  supreme  court  of 
the  United  States,  at  its  December  term,  1855,  and  the 
cause  was  remanded  to  the  primary  court  for  another  trial. 
See  the  case  reported  in  18  Howard's  U.  S.  Eep.  87. 

The  land  in  controversy  was  a  part  of  the  reservation 
set  apart  and  appropriated,  in  pursuance  of  the  act  of 
congress  approved  March  3,  1817,  and  of  the  treaty  with 
the  Creek  Indians  which  was  made  at  Fort  Jackson  on  the 
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9th  August,  1814,  to  Tallasse  Fixico,  who  was  a  friendly 
chief  of  the  Creeks;  was  sold  and  conveyed  by  him,  in 
1828,  while  in  possession,  to  one  George  Taylor ;  and  was 
sold  and  conveyed  by  said  Taylor,  in  July,  1834,  for  val- 
uable consideration,  to  the  defendant,  who  immediately 
took  possession  under  his  purchase,  and  was  in  possession 
at  the  commencement  of  the  suit.  The  plaintiffs  derived 
title  to  the  premises  under  a  pre-emption  certificate  to 
Isham  Bilberry  and  Samuel  Lee,  which  was  issued  from 
the  land-office  at  Cahaba  on  the  4th  June,  1839,  and  which 
was  marked  in  the  margin  "Entered  under  instructions  of 
December  29,  1838";  an  assignment  of  said  certificate  by 
said  Bilberry  and  Lee  to  them,  on  the  4th  June,  1839,  and 
a  patent  tliereon  issued  to  them  by  the  United  States  on 
the  10th  October,  1840. 

On  the  trial,  as  appears  from  the  bill  of  exceptions  in 
the  present  record,  the  plaintiffs  produced  their  patent 
from  the  United  States,  and  proved  the  defendant's  pos- 
session of  the  premises  at  the  commencement  of  the  suit, 
and  the  value  of  the  lands  and  of  the  annual  rents ;  and 
the  defendant  then  proved  his  title,  as  above  set  out.  In 
rebuttal  of  the  defendant's  evidence,  and  to  show  the 
authority  under  which  their  patent  was  issued,  the  plaintiffs 
then  read  in  evidence  a  letter  from  the  commissioner  of  the 
general  land-office  at  Washington,  dated  the  11th  October, 
1834,  and  directed  to  the  register  and  receiver  of  the  land- 
office  at  Cahaba,  in  these  words :  "  Your  letter  of  the  4th 
ult.,  with  its  enclosures,  has  been  received.  As  it  satisfac- 
torily appears  from  the  papers  that  Tallasse  Fixico  volun- 
tarily abandoned,  in  1827  or  1828,  the  land  reserved  for 
him  under  the  Creek  treaty  of  1814,  and  which,  agreeably 
to  the  act  of  1817,  was  to  '  enure  to  such  chief  or  warrior 
only  so  long  as  he  shall  continue  to  occupy  and  cultivate 
the  same,'  and  has  obtained  another  reservation  under  the 
Creek  treaty  of  1832, — I  am  of  opinion,  that  the  laud  for- 
merly held  by  him  under  the  treaty  of  1814  is  now  subject 
to  entry  under  the  preemption  laws."  The  register  of  the 
local  land-office,  who  was  examined  as  a  witness  on  the 
part  of  the  defendant,  testified,  "  that  he  made  diligent 
search  among  the  papers  and  records  of  said  office,  and 
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could  find  no  order  or  letter  of  instructions  from  the  land- 
office,  or  from  the  secretary  of  the  treasury,  in  relation  to 
said  land ;  and  that  it  was  the  custom  of  the  office  to  file 
all  orders  and  instructions  from  the  department ;  but,  in 
reply  to  a  question  by  plaintififs,  he  further  stated,  that  he 
found  a  inemorandum  or  reference  to  a  letter  from  the 
commissioner,  in  relation  to  the  said  land,  but  could  not 
find  the  letter  itself." 

"  In  this  state  of  proof,  the  court  charged  the  jury,  that 
the  letter  from  the  commissioner  of  the  general  land- office, 
dated  October  11,  1834,  was  not  a  sufficient  authority  to 
the  register  and  receiver  of  the  land-office  at  Cahaba  to 
issue  to  Isham  Bilberry  and  Samuel  Lee  the  certificate  of 
purchase  read  in  evidence ;  and  if  the  said  instructions 
contained  in  said  letter  was  the  only  authority  which  ema- 
nated from  the  government,  to  the  officers  of  the  land- 
office  at  Cahaba,  for  offering  said  land  for  sale  or  entry, 
and  the  patent  was  issued  in  pursuance  of  an  entry  made 
under  such  instructions,  then  the  patent  would  be  void,  and 
the  jury  should  find  for  the  defendant."  The  plaintiffs  re- 
served an  exception  to  this  charge,  and  they  now  assign  it 
as  error. 

Byrd  &  MoKGAN,  for  appellants. 

Elmoke  &  Yancey,  contra. 

A.  J.  WALKER,  C.  J.— The  court  below  mstructed  the 
jury,  that  the  plaintiffs'  patent  was  void,  if  it  was  issued  in 
pursuance  of  an  entry  made  only  under  authority  of  the 
letter  of  the  commissioner  of  the  general  land-office,  of 
11th  October,  1834.  In  support  of  this  charge  it  is  con- 
tended, first,  that  the  entry  could  not  have  been  lawfully 
made  without  the  special  direction  of  the  secretary  of  the 
treasury ;  secondly,  that  if  the  commissioner  of  the  land- 
office  had  authority  to  direct  the  entry,  he  has  not  done  so 
in  his  letter  of  11th  October,  1834 ;  thirdly,  that  the  land 
was  not  subject  to  entry,  untU  it  had  been  offered  at  pubHc 
sale  ;  and,  fourthly,  that  by  an  endorsement  upon  the  mar- 
gin of  the  certificate  of  entry  it  appears,  that  the  entry 
was  in  fact  made  upon  the  authority  of  instructions  given 
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on  the  29th  December,  1838,  and  that,  therefore,  the  entry 
cannot  be  justified  by  the  letter  of  11th  October,  1834.  We 
propose  to  consider  these  points  in  the  order  in  which  they 
are  presented. 

( 1.  ]  The  land  in  controversy  is  part  of  a  tract  reserved, 
nnder  the  first  section  of  the  treaty  made  at  Fort  Jackson, 
on  9th  August,  1814,  to  Tallasse  Fixico,  wliich,  upon  his 
voluntary  abandonment,  by  the  terms  of  the  treaty,  "  de- 
volved to  the  United  States." — 7  U.  S.  Statutes  at  large, 
121.  By  the  6th  section  of  an  act  of  congress,  approved. 
March  3d,  1817,  it  was  enacted,  that  the  register  should 
not  offer  such  a  reservation  for  sale,  unless  specially 
directed  by  the  secretary  of  the  treasury. — 3  U.  S.  Statutes 
at  large,  382  ;  1  IT.  S.  L.  L.  289.  By  the  act  of  congress 
of  4th  July,  1836,  the  execrdive  duties  appertaining  to  the 
sale  of  the  public  lands,  or  in  any  -^dse  respecting  the  pub- 
He  lands,  were  imposed  upon  the  commissioner  of  the  gen- 
eral land-office. — -5  U.  S.  Statutes  at  large,  107 ;  1  Pub.  L.  L. 
552.  By  this  latter  act,  the  authority  to  direct  the  sale  of 
reservations  under  the  treaty  of  Fort  Jackson  was  trans- 
ferred from  the  secretary  of  the  treasury  to  the  commis- 
sioner of  the  general  land-office.  We  cannot  agree  that 
the  authority  of  the  commissioner  of  the  general  land- 
office  is,  by  virtue  of  the  phrase  "  executive  duties,"  re- 
stricted to  matters  purely  ministerial.  That  phrase  has 
never  been  understood  as  having  that  effect ;  and  the  va- 
lidity of  the  acts  of  the  commissioner  of  the  general  land- 
office,  in  reference  to  questions  of  a  judicial  nature,  has 
been  repeatedly  recognized. — Bates  v.  Herron,  35  Ala.  117  ; 
Minis'  Heirs  v.  Higgins,  in  MSS.  The  intent  that  the  com- 
missioner should  have  authority  to  pass  upon  questions  of 
a  legal  character  is  clearly  showTi  by  the  5th  section  of  the 
act  of  1836  above  referred  to ;  for  that  section  creates  the 
office  of  sohcitor  of  the  general  land-  office,  for  the  purpose 
of  aiding  the  commissioner  in  the  decision  of  such  ques- 
tions. 

[2.]  The  commissioner's  letter  of  ,11th  October,  1834, 
asserts  that,  as  the  voluntary  abandonment  of  the  land  by 
Tallasse  Fixico  satisfactorily  appeared  from  certain  pa- 
pers, in  his  opinion  the  land  was  subject  to  entry  under  the 
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pre-emption  law.  "We  think  this  letter  is  a  "special  direc- 
tion" to  allow  the  entry  of  the  land  under  the  pre-emption 
law.  The  commissioner  of  the  general  land-office  stands 
in  the  light  of  a  superior  and  revising  tribunal  to  the  reg- 
isters of  the  local  offices.  The  announcement  of  the  lia- 
bihty  to  entry  of  land  reserved  under  the  treaty  of  1814, 
must  necessarily  have  been  the  result  of  an  opinion, 
founded  upon  evidence,  that  the  reservee  had  voluntarily 
abandoned  the  land,  and  that  the  law  and  interest  of  the 
government  permitted  the  entry  of  the  land.  These  things 
being  involved  in,  and  implied  by  what  is  said  in  the  letter, 
it  must  be  understood  as  authorizing  the  sale  of  the  land, 
in  accordance  with  the  terms  of  the  pre-emption  law. 

[3.]  The  third  point  is  founded  upon  a  total  misappre- 
hension of  the  statute.  The  right  to  enter  land  under  the 
pre-emption  law  does  not  depend  upon  the  fact  that  the 
land  has  been  exposed  to  public  sale.  This  is  shown  by  the 
whole  scope  of  the  pre-emption  law,  by  the  practice  under 
it,  and  by  the  provision  in  the  act  of  1830,  that  the  pre- 
emption right  shall  not  delay  the  public  sales  appointed  by 
the  president's  proclamation. — Public  L.  L.  473,  525,  574. 
If  the  letter  of  11th  October  1834  authorized  the  entry  of 
the  land  under  the  pre-emption  law,  the  entry  subsequent 
to  that  date  could  not  be  invalid,  because  the  register  had 
received  other  instructions,  unless  it  had  been  shown  that 
those  instructions  were  inconsistent  with  the  opinion  given 
in  the  letter  of  11th  of  October,  1834.  The  fact  that  the 
commissioner  of  the  general  land- office  had  cumulated  his 
instructions  for  the  sale  of  the  land  certainly  cannot  vitiate 
the  entry. 

[4.]  Besides  the  points  which  we  have  noticed,  it  is  insisted 
that  the  right  of  pre-emption,  under  the  act  of  1834,  only 
continued  for  two  years  after  the  passage  of  that  act ;  and 
that  the  entry  in  this  case,  having  been  made  in  1839,  and 
purporting  to  have  been  made  under  the  act  of  1834,  is 
void.  To  this  it  is  a  sufficient  reply  that,  by  the  third  sec- 
tion of  that  act,  entries  by  a  certain  class  of  persons  are 
allowed  to  which  the  limitation  of  two  years  does  not  ap- 
ply. We  must  presume  in  favor  of  the  legaUty  of  the 
entry,    and    are    not  authorized  to  pronounce  it  invahd 
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when  it  appears  that  it  may  have  been  consistent  with  the 
law. 

Reversed  and  remanded. 

Note  by  Reporter. — This  case  was  decided  at  the  June 
term,  1861. 


YOUNG  vs.  DUMAS. 

[CRifftlTOHS'   BILX  TO   SET  ASIDE   CONVEYAJiTCE   AS   fRAUDULEXT/J 

1.  Validity  of  conveyance  by  debtor  to  bona-Me  creditor. — A  debtor,  in 
failing  circumstances,  may  sell  and  convey  his  property,  at  an  ade- 
quate price,  to  a  lona-fide  creditor,  even  though  the  known  eflfect  of 
such  sale  and  conveyance  may  be  to  delay  or  defeat  his  other  credit- 
ors; and  neither  the  fact  that  the  conveyance  embraces  all  of  hi» 
property  that  is  snbject  to  levy  and  sale  uader  legal  process,  nor  the 
fact  that  the  gratitee,  immediately  afterwards,  conveyed  the  property 
by  deed  of  gift,  to  the  debtor's  wife,  who  was  his  daughter,  nor  these 
facts  combined,  are  sufficient  to  set  aside  the  transaction  in  equity, 
as  fraudulent  against  the  other  creditors. 

Appeal  from  the  Chancery  Court  of  Shelby. 
Heard  before  the  Hon.  James  B.  Claek. 

On  the  26th  February,  1857,  Benjamin  F.  Dumas,  being, 
in  failing  circumstances,  sold  and  conveyed  to  John  Horn, 
who  was  his  father-in-law,  several  parcels  of  land  in  Shelby 
county,  containing  in  all  more  than  twelve  hundred  acres ; 
and,  at  or  about  the  same  time,  also  sold  to  said  Horn  all 
of  his  personal  property,  except  that  which  was  exempt 
from  levy  and  sale  under  legal  process.  The  consideration 
recited  in  the  deed  for  the  land  was  the  sum  of  $3,588  23, 
in  hand  paid ;  and  the  deed  was  duly  proved  and  recorded. 
Immediately  after  the  execution  of  this  deed,  and  on  the  same 
day,  said  Horn  conveyed  the  land,  by  deed  of  gift,  in  con- 
sideration of  natural  love  and  affection,  either  to  David  N. 
McClauahan,  in  trust  for  the  sole  and  separate  use  of  Mrs. 
Dumas,  (as  the  bill  alleged,  and  the  answer  admitted,)  or 


JAmJARY  TERM,  1863.  61 


Youiifj  V.  Dumas. 


(as  shown  by  the  deed  itself,  a  copy  of  which  was  made  an 
exhibit  to  the  bill)  directly  to  Mrs.  Dumas,  for  her  sole  and 
separate  use;  and,  on  the  28th  February,  1857,  conveyed 
to  her  all  the  personal  property,  by  deed  of  gift,  for  her 
sole  and  separate  use.  In  March,  1857,  several  judgments 
were  rendered  by  the  circuit'  court  of  Shelby  against  said 
Dumas,  in  favor  of  E.  H.  Young,  W.  S.  Mudd,  and  others, 
amounting  in  the  aggregate  to  about  fifteen  hundred  dol- 
lars. Executions  were  regularly  issued  on  these  judgments, 
all  of  which  were  returned  "no  property  found,"  except  one 
which  was  paid  by  John  N.  McClanahan,  who,  as  surety  for 
said  Dumas,  was  a  defendant  in  the  judgment.  Dumas  died 
in  August,  1857 ;  letters  of  administration  on  his  estate  were 
granted  to  John  W.  McRae,  and  the  estate  was  reported 
and  declared  insolvent. 

On  the  15th  July,  1858,  the  several  judgment  creditors 
filed  their  bill  in  equity,  against  the  widow  and  administra- 
tor of  said  Dumas,  alleging  that  the  several  conveyances 
above  mentioned  were  fraudulent  and  void  as  against  them, 
and  praying  that  the  property  might  be  subjected  to  the 
payment  of  their  debts ;  and  John  N.  McClanahan,  claim- 
ing to  be  subrogated  to  the  rights  of  the  creditor  whose 
judgment  he  had  paid,  joined  with  them  as  one  of  the  com- 
plainants. Mrs.  Dumas  answered,  denying  the  charges  and 
allegations  of  fraud  in  the  several  transactions  between  her 
deceased  husband  and  her  father,  and  asserting  the  validity 
of  the  conveyances  under  which  she  claimed  the  property.  • 
Horn  died  before  the  filing  of  the  bill,  and  his  personal 
representative  was  not  made  a  party  to  the  suit.  On  final 
hearing,  on  pleadings  and  proof,  the  chancellor  dismissed 
the  bUl ;  and  his  decree  is  now  assigned  as  error. 

S.  Leipek,  for  appellants. 
Byrd  &  MoBGAK,  contra. 

STONE,  J. — The  testimony  in  this  record  convinces  us, 
that  the  three  notes  from  Mr.  Dumas  to  Mr.  Horn  were 
given  to  secure  debts  actually  due  and  owing  from  the 
former  to  the  latter.  There  is  no  averment,  or  proof,  that 
the  property  was  sold  for  an  inadequate  price.     The  rela- 
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tionship  of  Mr.  Dumas  to  Mr.  Horn,  and  the  gift  of  the 
entire  property  by  Mr.  Horn  to  his  daughter,  Mrs.  Dumas, 
immediately  after  he  had  purchased  it  from  Mr.  Dumas, 
while  they  should  stimulate  our  scrutiny  of  the  transaction, 
are  not  enough,  of  themselves,  to  mark  the  conveyance  as 
fraudulent.  Mr.  Horn  had  the  clear  right  to  collect  his  de- 
mand, which  we  have  seen  was  just,  from  his  son-in-law, 
Mr.  Dumas ;  and  after  he  thus  became  the  owner  of  the 
property,  his  right  to  give  that  property  to  the  sole  and 
exclusive  use  of  his  daughter,  Mrs.  Dumas,  can  not  be  suc- 
cessfully controverted  by  the  creditors  of  Mr.  Dumas.  As 
to  them,  the  gift  was  harmless.  That  the  effect  may  have 
been  to  delay,  and,  possibly,  defeat  all  other  creditors  in 
the  collection  of  their  demands,  can  not,  of  itself,  avoid  the 
sale. 

The  only  other  feature  of  this  case  which  we  need  notice, 
is  the  fact  that,  while  Mr.  Dumas  seems  fo  have  sold 
to  Mr.  Horn  his  entire  property  which  was  subject  to  levy 
and  sale,  both  parties,  by  agreement,  left  out  of  the  con- 
veyance such  property  as  the  law  exempted  from  execution 
for  the  use  of  Mr.  Dumas'  family.  This  they  had  the  right 
to  do.  In  Walthall  v.  Rives,  Battle  &  Co.,  (34  Ala.  96,)  we 
said,  "  Neither  the  recital  that  there  are  sundry  judgments, 
which  have  acquired  a  lien  upon  the  property,  and  which 
the  grantor  has  no  desire  to  avoid,  nor  the  exception  from 
the  mortgage  of  the  property  exempt  from  execution,  is 
sufficient  to  sustain  the  imputation  of  fraud.  *  *  * 
Outside  creditors  can  not  be  prejudiced  by  the  exclusion  of 
property  which  the  law  places  beyond  their  reach." 

We  do  not  deny  that  the  circumstances  of  this  case  are 
somewhat  indicative  of  fraudulent  intent ;  but,  viewed  in 
connection  with  the  proof  of  the  debts  to  Mr.  Horn,  and 
the  absence  of  all  pretense  that  the  property  was  sold  at 
an  under  value,  they  are  not  enough  to  invahdate  the  trans- 
action. A  hona-Jide  creditor  may,  by  fair  contract,  purchase 
and  receive  the  effects  of  his  debtor  in  payment  of  such 
debt,  even  though  the  known  effect  may  be  to  hinder  or 
defeat  his  other  creditors. 

Decree  of  the  chancellor  affirmed. 
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PHILLIPS'  ADM'R  vs.  PHILLIPS. 

[bill  in  equity  for  cancellation  of  gift,  on  gkounu  ok  fraud 
undue  influenck,  ac.] 

1.  Berision  of  chancellor's  decree  on  question  of  fact. — The  appellate 
court  will  not  reverse  the  decisiou  of  the  chancellor  on  a  question  of 
fact,  unless  satisfied  that  there  was  a  decided  preponderance  of  the 
evidence  against  the  conclusion  attained  by  him. 

Appeal  from  the  Chancery  Court  at  Troy. 
Heard  before  the  Hon.  M.  J.  Saffold. 

The  bill  in  this  case  was  filed,  on  the  28th  March,  1855, 
by  "Wilham  G.  Philhps,  as  the  administrator  of  the  estate 
of  William  Phillips,  deceased,  against  Tabitha  Philhps, 
who  was  the  daughter  of  said  decedent,  and  WilHam  Phil- 
lips, jr.,  and  Greenberry  PhUlips,  who  were  the  illegitimate 
children  of  said  Tabitha  ;  and  sought  to  cancel  and  set 
aside,  on  the  grounds  of  fraud,  undue  influence,  and  men- 
tal incapacity,  three  deeds  of  gift,  by  which  said  decedent, 
a  few  months  before  his  death,  conveyed  to  his  said  grand- 
sons certain  lands,  slaves,  and  other  property.  Answers 
were  filed  by  Tabitha  Phillips  and  the  guardian  ad  litem  of 
the  other  defendants,  denying  the  charges  of  fraud,  undue 
influence,  &c.,  and  insisting  on  the  vahdity  of  the  deeds  of 
gift.  On  final  hearing,  on  pleadings  and  proof,  the  chan- 
cellor dismissed  the  bill ;  and  his  decree  is  now  assigned  as 
error. 

Martin,  Baldwin  &  Sayre,  for  appellant. 
PuGH  &  Bullock,  contra. 

R.  W.  "WALKER,  J. — Appellate  courts  are  wisely  re- 
luctant to  disturb  the  decisions  of  a  chanceUor  upon  mere 
questions  of  fact.  In  the  present  case,  the  onm  was  upon 
the  complainant  to  estabhsh  the  charges  of  the  bill ;  and 
we  would  be  unwiUiDg  to  reverse  the  decree  of  the  chan- 
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cellor,  unless  satisfied  that  there  was  a  decided  preponder- 
ance of  the  evidence  against  the  conclusions  adopted  by 
him.  As  is  not  unusual  in  cases  of  this  sort,  the  conflict  in 
the  evidence  is  considerable.  Undoubtedly,  there  is  a 
good  deal  of  testimony  which  tends  strongly  to  establish 
the  donor's  mental  incapacity  ;  but  no  inconsiderable  por- 
tion of  this  proceeds  from  witnesses  whose  credit  has  been 
successfully  impeached.  On  the  other  hand,  quite  a  num- 
ber of  witnesses  sustain  the  capacity  of  the  donor,  and  the 
testimony  of  some  of  them  is  very  emphatic  and  satisfac- 
tory. On  the  whole,  we  are  not  so  well  convinced  that  the 
chancellor  erred  in  his  decision  upon  the  question  of  fact 
submitted  to  him,  that  we  are  willing  to  reverse  his  decree ; 
and  it  must,  therefore,  be  afl&rmed. 


BurrmGTON  vs.  cook. 

[action  for  money  paid.] 

1.  Error  tvithout  injury  in  refusal  to  suppress  deposition. — The  refusal  to 
suppress  a  deposition  ou  motion  is,  at  most,  error  without  injury,  •when 
the  record  shows  that  the  deposition  was  not  ofi'ered  in  evidence  on 
the  trial. 

2.  Admissibility  of  orif/lnal  papers  as  evidence  of  record. — The  orij^inal 
papers  in  a  cause  are  competent  evidence,  when  it  does  not  appear 
that  the  iinal  record  has  been  made  up. 

3.  (General  objection  to  evidence. — A  general  objection  to  evidence,  a  part 
of  which  is  admissible,  may  be  overruled  entirely,  since  the  court  is 
not  bound  to  separate  the  legal  from  the  illegal  portion. 

4.  Demurrer  to  evidence. — A  demurrer  to  evidence,  on  issue  being  joined 
thereon,  is  an  admission  of  every  fact  which  the  testimony  tends  to 
establish,  or  which  might  be  inferred  from  the  testimony  by  the  jury; 
and  judgment  must  be  rendered  accordingly. 

Appeal  from  the  City  Court  of  Mobile. 
Tried  before  the  Hon.  Alex.  McKinstky. 
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This  action  was  brought  by  Major  Cook,  against  Thomas 
M.  Buffington,  to  recover  a  portion  of  the  money  paid  by 
the  plaintiff  on  a  joint  execution  against  himself  and  the 
defendant,  in  favor  of  one  E.  P.  Chappell ;  and  was  com- 
menced, by  original  attachment,  on  the  3d  April,  1857. 
The  cause  of  action  in  the  case  of  Chappell  v.  Cook  &  Buf^ 
fington  was  the  defendants'  breach  of  a  contract,  by  which 
they  sold  to  said  Chappell  an  interest  of  three-sixteenths  in 
a  steamboat  called  the  Clara,  and  a  similar  interest  in  an- ' 
other  boat,  called  the  Champion,  which  was  to  be  built 
partly  out  of  the  materials  of  the  Clara  ;  and  judgment 
was  rendered  against  the  defendants,  on  the  verdict  of  a 
jury,  on  the  15th  December,  1856.  The  defense  set  up  in 
this  action  was,  that  the  contract  on  which  the  former  ac- 
tion was  founded  was  made  between  Chappell  and  Cook 
alone,  and  that  Buffington  had  no  interest  whatever  in  it. 
On  the  trial,  as  appears  from  the  bill  of  exceptions,  the 
defendant  moved  the  court  to  suppress  the  deposition  of 
one  Graham,  which  had  been  taken  by  the  plaintiff ;  and 
showed  to  the  court,  in  support  of  his  motion,  that  he  had 
made  the  statutory  affidavit  requiring  the  personal  attend- 
ance of  the  witness.  The  court  refused  to  suppress  the 
deposition,  and  the  defendant  excepted  to  the  refusal ;  "  but 
said  deposition  was  not  offered  in  evidence  on  the  trial," 
The  plaintiff  offered  in  evidence  the  original  unrecorded 
papers  in  the  case  of  Chappell  v.  Cook  &,  Buffingtaii,  the 
judgment  therein  rendered,  the  execution,  and  the  several 
endorsements  thereon ;  to  all  which  the  defendant  objected, 
and  reserved  exceptions  to  the  overruling  of  his  several 
objections.  "  Here  the  plaintiff  rested  his  case,  and  the 
defendant  offered  no  e-vddence,  but  demurred  to  the  plain- 
tiff's evidence ;  and  issue  being  joined  on  the  demurrer,  the 
court  gave  judgment  thereon  for  the  plaintiff."  The  sev- 
eral rulings  of  the  court  to  which  exceptions  were  reserved, 
and  the  judgment  on  the  demurrer,  are  now  assigned  as 
error, 

Geo.  N.  Stewart,  for  appellant. 
F.  S.  Blount,  contra. 
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STONE,  J. — [1.]  The  record  informs  us  that  the  depo- 
sition of  the  witness  Graham  was  not  used  in  evidence  on 
the  trial.  This  being  the  case,  it  is  clear  the  court  com- 
mitted no  error,  available  to  appellant,  in  refusing  to  sup- 
press it. 

[2.]  It  does  not  appear  that  any  final  record  had  been 
made  in  the  case  of  Chappell  v.  Cook  &  Bitffington.  There 
was  no  error  in  receiving  in  evidence  what  was  proved  to 
be  the  original  papers  in  that  cause. — Shep.  Dig.  669,  §  90. 

[3.J  A  motion  was  made  to  exclude  from  the  jury  the 
endorsements  on  the  execution.  The  motion  was  to  ex- 
clude the  whole.  A  part  of  the  endorsement  was  the 
sheriff's  return  of  '  satisfied.'  That  was  clearly  legal  evi- 
dence ;  and  under  the  rule,  if  a  portion  of  the  testimony 
was  illegal,  the  court  was  not  bound  to  separate  the  legal 
from  the  illegal  evidence,  but  might  properly  overrule  the 
whole  motion. — Shep.  Dig.  596,  §  169. 

[4.]  Drawing  all  inferences  from  the  evidence  which  a 
jury  might  or  could  have  drawn,  the  court  could  do  nothing 
less  than  render  judgment  for  the  plaintiff. — Shep.  Dig.  589, 
§69. 

Judgment  affirmed. 


KAHN  vs.  BOLTZ  &  KAHN. 

[action  on  common  money  counts.] 

1.  AdmissiMlity  of  2>cirtner^8  admission,  in  action  against  partnership. — In 
an  action  against  late  partners,  founded  on  a  partnersliip  debt,  en- 
tries made  by  one  of  the  partners,  in  a  boolc  of  accounts  kept  by  the 
partnership,  are  admissible  evidence  against  both  partners,  if  proved 
to  have  been  made  during  the  existence  of  the  partnership;  and  are 
competent  evidence  against  the  partner  by  whom  they  were  madei 
without  such  proof. 

2.  Admission  of  one  defendant,  in  action  against  two. — In  an  action  against 
two  defendants,  as  late  partners,  the  admissions  of  one,  being  compe- 
tent evidence  against  him,  cannot  be  excluded  from  the  jury  on  mo- 
tion :  the  other  defendant  must  limit  their  operation  by  a  request  for 
proper  instructions  to  the  jury. 


JANUABY  TEEM,  1863. 67 

Kalm  V.  Boltz  &  Kahn. 

Appeal  from  the  Circuit  Court  of  Wilcox. 
Tried  before  the  Hon.  John  K.  Henby. 

This  action  was  brought  by  Karl  Kahn,  against  Aaron 

Kahn  and Boltz,  as  late  partners  composing  the  firm 

of  Boltz  &  Kahn,  to  recover  compensation  for  services  ren- 
dered by  plaintiff  in  selling  goods  as  clerk  and  peddler  for 
defendants  ;  and  was  commenced  on  the  25th  April,  1859. 
The  record  does  not  show  what  pleas  were  filed.  On  the 
trial,  as  appears  from  the  bill  of  exceptions,  the  plaintiff 
proved  the  rendition  of  the  services,  and  their  value ;  and 
the  only  question  at  issue  seems  to  have  been,  whether  he 
had  received  or  retained  compensation.  The  defendants 
introduced  evidence  tending  to  show  that,  while  the  plain- 
tiff was  in  their  emplojrment,  he  had  received  from  the  sale 
of  goods,  &c.,  the  sum  of  $363  70.  To  show  the  payment 
of  this  money  to  the  defendants,  the  plaintiff  offered  in  evi- 
dence certain  entries  in  a  book  of  accounts  belonging  to  the 
firm  of  Boltz  &  Kahn,  which  were  proved  to  be  in  the 
handwriting  of  said  Aaron  Kahn,  specified,  as  "  cash  re- 
ceived from  Karl,"  various  sums,  amounting  in  the  aggre- 
gate to  $363  70,  and  were  dated  on  different  days,  between 
the  2i3th  February  and  the  14th  September,  1856.  The 
proof  in  reference  to  these  entries,  and  the  book  in  which 
they  were  contained,  is  thus  stated  in  the  bill  of  excep- 
tions : 

"Said  defendants,  not  being  able  to  effect  a  settlement 
between  themselves,  immediately  dissolved  their  partnership, 
and  placed  all  their  books,  notes,  accounts,  &c.,  in  the  hands 
of  one  Thompson  for  collection  and  settlement.  Among 
the  books  thus  placed  in  the  hands  of  said  Thompson  was 
a  day-book  (or  blotter)  of  said  firm,  containing  various  en- 
tries, charges,  &c.,  relating  to  said  partnership  business, 
commencing  with  the  date  of  said  partnership,  and  closing 
with  its  dissolution.  Said  book  contained  an  account  of 
the  cash  transactions  of  the  firm  business  for  each  day;  but 
there  was  no  entry  in  said  transactions  relating  in  any  way 
to  the  business  of  peddling,  or  to  cash  received  by  the  firm 
from  that  source ;  nor  was  any  reference  made  therein  to 
the  items  contained"  [in  the  entries  mentioned  above]. 
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"The  book  was  produced  and  identified  by  said  Thompson, 
who  testified,  that  the  same  had  been  in  his  possession,  or 
under  his  control,  from  the  date  of  the  dissolution  of  said 
partnership,  up  to  the  time  when  he  produced  it  on  the 
trial ;  that  it  was,  so  far  as  he  knew,  in  the  same  condition 
at  the  trial  as  when  it  was  delivered  to  him  ;  that  said 
Aaron  Kahn  had  had  no  access  to  it,  within  his  knowledge, 
since  it  was  delivered  to  him,  except  in  his  presence,  and 
for  the  purpose  of  making  explanations  to  him  about  the 
business,  and  had  made  no  entries  therein.  Said  entries 
were  made  on  the  next  to  the  last  ruled  page  in  said  book, 
and  were  a  number  of  pages  removed  from  any  other  entry 
in  the  book.  They  were  proved  to  be  in  the  hand-sMriting 
of  said  Aaron  Kahn  ;  but  there  was  no  proof  as  to  the  pre- 
cise time  when  they  were  made,  other  than  was  shown  by 
the  entries  themselves,  in  connection  with  the  testimony  of 
said  Thompson." 

On  the  evidence  above  set  out,  the  court  excluded  the 
entries  from  the  jury ;  and  this  ruling,  to  which  the  plain' 
tiff  excepted,  is  the  only  matter  assigned  as  error. 

Watts,  Judge  &  Jackson,  for  appellant. 
MoEGAN  &  Cochran,  contra. 

B.  W.  "WALKEK,  J. — There  was  evidence  tending  to 
prove,  that  the  plaintiff  had  collected,  on  account  of  goods 
sold  by  him  as  a  peddler  for  the  defendants,  $363  70.  It 
was  proper  for  him  to  show,  that  the  money  thus  collected 
for  the  defendants  had  been  accounted  for  by  payment  to 
them ;  and  we  think  that  the  entries  referred  to  in  the  bill  of 
exceptions  were  admissible  vnth.  this  view.  They  were 
found  in  one  of  the  books  of  the  firm,  and  were  proved  to 
be  in  the  handwriting  of  one  of  the  defendants.  If  these 
entries  were  made  before  the  dissolution  of  the  partnership, 
(and  there  was  evidence  tending  to  show  that  such  was  the 
fact,)  they  were  clearly  admissible  against  both  partners* 
Perry  v.  Banhs,  14  Geo.  699;  Story  on  Partn.  §§  107-8; 
Allen  V.  Coif,  6  Hill,  318 ;  Collyer,  §§  422^,  779.  But,  inde- 
pendent of  this,  being  the  admissions  of  the  defendant 
making  them,  they  were  competent  evidence  in  the  cause. 
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without  respect  to  the  time  when  they  were  made.  K  the 
other  defendant  desired  to  avoid  the  effect  which  such  evi* 
dence  might  have  upon  him,  his  proper  course  was,  not  to 
move  to  exclude  it  entirely,  but  to  ask  the  court  to  limit  its 
operation  by  instructions  to  the  jury. — Goodman  v.  Walker ^ 
30  Ala.  482  ;  Fcdkner  v.  Leith,  15  Ala.  9. 
.  Judgment  reversed,  and  cause  remanded. 


WEST  vs.  THE    COKPOEATE   AUTHOKITIES  OV 
GEEENVILLE. 

[action  on  promissory  note,  i$y  payee  against  maker.] 

1.  Authority  of  municipal  corporation  to  require  license  fm-  retailing. — A 
miuiicipal  coriioration  may  require  a  license  to  retail  spirituous 
liquors  within  its  limits,  from  a  person  who  has  already  procured  a 
State  license  to  retail  within  the  county. 

Appeal  from  the  Circuit  Court  of  Butler. 
The  record  does  not  show  the  name  of  the  presiding 
judge. 

This  action  was  brought  in  the  name  of  the  corporate 
authorities  of  the  town  of  Green^dlle,  against  Benjamin  J. 
West ;  and  was  founded  on  a  promissory  note  for  $250,  ex- 
ecuted by  B.  J.  West  &  Co.,  (of  which  firm  the  defendant 
was  a  member,)  dated  August  8,  1859,  and  payable  on  the 
1st  October  next  after  date.  The  judgment  was  rendered 
on  the  verdict  of  a  jury,  and  there  is  no  bill  of  exceptions 
in  the  record ;  but,  there  is  an  agreement  of  record,  signed 
by  the  counsel  of  both  parties,  to  the  effect  that  "the  bill 
of  exceptions,  which  is  lost,  may  be  supplied,  by  agree- 
ment that  the  point  be  decided  by  the  court,  as  to  whether 
a  corporation  can  demand  a  license,  where  one  has  been 
already  obtained  from  the  county,  that  being  the  consider* 
ation  of  the  note  sued  on." 
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B.  F.  PoKTER,  for  appellant. 

Per  Curiam. — This  case  must  be  affirmed,  on  the  author- 
ity of  the  following  cases :  Intendant  of  3Iarion,  v.  Chand- 
ler, 6  Ala.  899 ;  Intendant  of  Greensboro  v.  3Iullins,  13  Ala. 
341. 


MOKKOW  vs.  ALLISON. 

[bill  in  equity  by  distributees  to  surchauge  and  falsify  admin- 
istrator's  SETTLEMENT  IN  PROBATE  COURT.] 

1.  Equitable  relief  against  probate  decree,  on  ground  of  fraud. — A  decree  of 
the  probate  court,  rendei-ed  on  the  liual  settlement  of  an  adminis- 
trator's accounts,  will  be  opened  and  set  aside  in  equity,  at  the 
instance  of  non-resident  distributees,  who  had  no  actual  notice  of  the 
proceedings,  on  proof  that  the  administrator  claimed  and  was  allowed 
a  credit  for  a  j)ayment  which  he  must  have  known  he  had  never 
made. 

2.  Administrator's  counsel  fees  on  final  settlement. — An  administrator 
cannot  complain  on  error  of  the  chancellor's  refusal  to  allow  him  a 
credit  for  counsel  fees  incurred  on  the  final  settlement  of  his  accounts 
at  the  instance  of  the  distributees,  w,hen  it  appears  that  the  institu- 
tion of  tlie  suit  was  caused  by  his  own  misconduct,  that  some  of  the 
items  litigated  wore  properly  decided  against  him,  and  that  the 
vouchers  presented  by  him  were  for  his  counsel's  entire  services  in 
the  suit. 

3.  Compensation  of  agent. — A  person  to  whom  a  note  is  delivered,  to  be 
handed  by  him  to  an  attorney  for  collection,  thereby  undertakes  the 
performance  of  a  mere  friendly  office,  and  does  not  assume  a  business 
agency  for  which  he  is  to  receive  compensation  ;  nor  can  he  maintain 
a  claim  against  the  estate  of  the  person  from  whom  ho  received  it, 
for  compensation  for  services  voluntarily  rendered  by  him,  in  the 
prosecution  of  the  suit,  after  the  death  of  the  owner,  not  in  execution 
of  any  contract. 

Appeal  from  the  Chancery  Court  of  Morgan. 
Heard  before  the  Hon.  John  Foster. 
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The  bill  in  this  case  was  filed  on  the  6th  September, 
1854,  by  Lewis  Allison,  Joseph  Allison,  and  others,  the 
surviving  brothers  and  sisters  of  Thomas  Allison,  deceased, 
and  the  children  of  his  deceased  brothers  and  sisters,  as 
heirs- at-law  and  next  of  kin  of  said  decedent;  against 
Thomas  Morrow,  as  the  administrator  of  the  estate  of  said 
decedent,  and  Thomas  Lynch  and  the  administrator  of 
Thomas  Price,  deceased,  who  were  the  sureties  on  the 
said  Morrow's  official  bond  as  such  administrator.  Its 
object  was  to  set  aside  a  decree  rendered  by  the  probate 
court  of  said  county  on  the  13th  December,  1852,  on  final 
settlement  of  the  accounts  and  vouchers  of  said  adminis- 
trator, and  compel  him  to  make  another  settlement.  The 
complainants  resided  in  Kentucky,  and  alleged  that  they 
had  no  notice  of  the  proceedings  in  the  probate  court  until 
within  twelve  months  before  the  fiUng  of  their  bill.  The 
principal  items  in  the  administrator's  account,  the  correct- 
ness of  which  was  contested  by  the  complainants,  were — 
1st,  a  credit  of  about  $300  allowed  him  as  a  payment  made 
by  him  to  Agnes  Jones,  or  Agnes  Cunningham ;  2d,  a 
credit  of  $300  allowed  him  as  a  payment  made  to  Thomas 
Lynch,  for  services  rendered  in  collecting  a  debt  due  to  the 
estate,  from  Albert  W.  Jones  and  Crawford  Jones,  in  Mis- 
sissippi; 3d,  a  credit  of  $100  allowed  him  as  a  payment 
made  to  Hugh  D.  Morrow,  for  expenses  incurred  in  going 
to  and  returning  from  Mississippi  for  the  purpose  of  col- 
lecting the  same  debt ;  and  4th,  a  debit  of  $1150  as  the 
amount  received  on  the' Jones  debt,  whereas  the  complainants 
insisted  that  he  was  chargeable  with  the  whole  amount 
of  the  debt,  which  exceeded  $3,000  ;  and  with  reference  to 
these  several  items,  the  complainants  charged  fraudulent 
concealment  and  misrepresentation  on  the  part  of  the 
administrator. 

Separate  answers  were  filed  by  the  defendants.  The 
administrator  denied  all  the  charges  of  fraud  and  miscon- 
duct, insisted  on  the  correctness  of  his  settlement  with  the 
probate  court,  and  demurred  to  the  bill  for  want  of  equity. 
The  chancellor  overruled  the  demui'rer,  and,  on  hearing  on 
pleadings  and  proof,  set  aside  the  probate  decree,  and 
ordered  the  master  to  state  an  account  between  the  admin- 
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istrator  and  the  estate.  He  held,  1st,  that  the  credit  for  a 
payment  to  Agnes  Cunningham  was  excessive,  and  should 
be  reduced  to  $143  ;  2d,  that  the  credit  for  a  payment  to 
Thomas  Lynch  should  be  disallowed  entirely ;  and,  3d,  that 
the  administrator  was  only  chargeable  with  that  portion  of 
the  Jones  debt  which  was  actually  collected  by  him  ;  and 
the  account  was  ordered  to  be  taken  accordingly.  On 
the  hearing  before  the  master  under  the  reference,  the 
administrator  claimed  a  credit  of  one  hundred  and  fifty- 
dollars,  as  a  fee  to  his  solicitors  for  their  services  in  the 
cause,  and  reserved  an  exception  to  the  refusal  of  the  master 
to  allow  it ;  and  he  also  reserved  exceptions  to  the  ruHngs 
of  the  master  in  relation  to  the  payments  to  Agnes  Cun- 
ningham and  Thomas  Lynch.  The  chancellor  overruled 
the  exceptions,  and  confirmed  the  report ;  and  his  decree  is 
now  assigned  as  error. 

Thos.  M.  Peters,  for  appellants. 

D.  C.  Humphreys,  and  Kobixson  &  Jones,  contra. 

E.  W.  WALKER,  J. — In  the  partial  settlement  made  by 
the  administrator  on  the  20th  of  July,  1850,  he  is  credited 
by  $42  95,  paid  Agnes  Jones  ;  and  on  his  final  settlement 
he  is  credited  vnth.  $260  paid  Agnes  Cunningham,  who  is 
shown  to  have  been  the  same  person  as  Agnes  Jones.  It 
is  clearly  proved  that  the  administrator  never  paid  Mrs. 
Cunningham  more  than  $143,  in  all ;  that  of  this  amount, 
$43  was  paid  in  money,  and  the  balance  in  property,  most 
of  which  was  estimated  at  prices  far  beyond  its  value ;  and 
that  the  receipt  for  $260  to  which  Mrs.  Cunningham  put 
her  mark,  was  not  read  to  her,  and  she  did  not  know  what 
it  contained.  The  act  of  the  administrator  in  seeking  and 
obtaining  credit  for  $160  which,  according  to  the  evidence, 
he  must  have  known  he  had  not  paid  out,  was  a  fraud  upon 
the  estate,  which  justified  the  chancellor  in  opening  the 
final  settlement,  at  the  instance  of  the  distributees,  who 
were  non-residents,  and  had  no  actual  notice  of  the  settle- 
ment, or  of  any  of  the  proceedings  in  the  probate  court. 
Cowan  V.  Jones,  27  Ala.  317;  Loonier  v.  JVheelright,3SsLndi. 
Ch.  135  (153);  Beigel  v.  Wood,  1  Johns.  Ch.  402 ;  Kennedy  v. 
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Daly,  1  Sch.  &  Lefr.  135  (154) ;  3Mlett  v.  Dexter,  1  Curtis' 
C.  0.  E.  178-181;  Foute  v.  McDmald,  27  Miss.  610; 
AUen  V.  Clark,  2  Blackf.  343 ;  ih.  377  ;  Manson  v.  Tits- 
worth,  18  B,  Monr.  582.  How  it  might  be,  if  tlie  complain- 
ants had  appeared  and  defended  in  the  probate  couvi,  we 
need  not  inquire. — See  Greene  v.  Greene,  2  Gray. 

[2.]  The  misconduct  of  the  administrator  led  to  the  insti- 
tution of  this  suit ;  and  in  its  progress  he  has  litigated  some 
matters  which  the  chancellor  has  properly  decided  against 
him.  It  is  true  that  he  has  successfully  contested  some  of 
the  claims  set  up  by  the  complainants ;  and  it  may  be  that, 
if  he  had  asked  credit  for  reasonable  fees  paid  to  counsel 
for  defending  him  against  the  claims  thus  held  to  be 
imfounded,  he  would  have  been  entitled  to  it.  But  the 
claim  is  brought  forward,  in  a  gross  amount,  for  the  services 
of  counsel  in  the  entire  case,  when  it  is  certain  that  much 
of  the  litigation,  and  a  large  portion  of  the  counsel's  labor, 
were  the  result  of  the  administrator's  fault.  The  chancellor* 
with  the  Hghts  before  him,  could  not  designate  any  partic- 
ular amount  which  would  be  a  proper  charge  against  the 
estate,  and,  according  to  the  rule  adopted  in  Pearsmi  v.  Dar- 
rington,  (32  Ala.  230-273,)  he  did  not  err  in  overruling  the 
defendant's  exceptions  on  this  point. — See,  also,  24  Ala.  295. 

[3.]  Although  it  is  shown  that  Lynch  did  render  some  ser- 
vices in  the  collection  of  the  $1150  received  by  the  administra- 
tor on  the  Jones  debt,  which  was  of  benefit  to  the  estate,  we  do 
not  think  that  the  chancellor  erred  in  treating  his  claim  for 
compensation  as  an  improper  charge  against  the  estate. 
Lynch  himself  repudiated  the  idea  that  he  was  appointed 
by  AlKson  as  his  agent  to  collect  this  note.  On  the  con- 
trary, he  insisted  that  the  note  was  absolutely,  and  for  a 
valuable  consideration,  transferred  to  him  by  Allison.  Li 
his  dealings  with  Hodges,  as  well  as  in  his  conversations 
with  others,  he  claimed  to  be  the  sole  owner  of  the  note. 
If,  in  point  of  fact,  he  was  the  mere  agent  of  Allison  for 
the  collection  of  the  note,  it  is  not  easy  to  reconcile  this 
claim  to  exclusive  ownership  of  the  property  of  his  princi- 
pal, with  good  faith  on  his  part.  On  the  other  hand,  his 
claim  of  ownership  seems  inconsistent  ^dth  his  subsequent 
conduct  in  allowing  more  than  two-thirds  of  what  was  paid 
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over  by  Hodges  to  pass  into  the  hands  of  Allison's  admin- 
istrator, as  assets  of  the  estate;  and  is  contradicted, 
moreover,  by  his  own  statements,  made  to  the  witness 
Greenberry  Biggs,  shortly  after  the  death  of  Allison.  There 
is,  it  mus^  be  admitted,  a  good  deal  of  uncertainty  as  to  the 
precise  relation  which  Lynch  bore  to  this  note  on  Jones. 
But  we  are  incUned  to  consider  the  evidence  of  the  witness 
just  referred  to  as  furnishing  the  most  probable  explanation 
of  this  matter.  It  is  shown  that  AlUson  was  very  old  and 
infirm,  and  unable  to  attend  to  business  ;  and  that  Lynch 
was  an  intimate  friend  of  his,  disposed  to  do  him  favors, 
and  much  confided  in  by  him.  According  to  the  statement 
which  Lynch  made  to  Riggs,  the  former,  having  had  some 
conversation  with  Hodges,  (who  had  been  collecting  money 
from  the  Joneses  on  other  claims,)  in  reference  to  this  note 
held  by  Allison,  visited  the  latter  for  the  purpose  of  com- 
municating to  him  what  he  had  heard  from  Hodges ;  and 
on  that  occasion.  Lynch  having  told  Allison  what  he  had 
learned  from  Hodges,  Allison  handed  him  this  note,  "  to 
give  to  Hodges  for  collection,  to  make  the  best  arrange- 
ment he  could  with  it;"  no  receipt  being  given  by  Lynch 
either  for  the  return  of  the  note,  or  the  money  when  col- 
lected. Adopting  this  version  of  the  transaction  between 
Allison  and  Lynch,  the  undertaking  of  the  latter  was 
confined  to  the  simple  delivery  of  the  note  to  Hodges  for 
collection,  upon  the  most  favorable  terms  he  could  obtain 
And  looking  to  the  previous  relation  between  the  parties,  it 
is  very  clear  that  their  mutual  understanding  at  the  time 
must  have  been,  that  Lynch  was  voluntarily  undertaking  to 
perform,  without  reward,  a  mere  friendly  office  for  Allison, 
not  assuming  a  business  agency  for  which  he  was  to  receive 
compensation. — Morrison  v.  Orr,  3  St.  &  Por.  49-52.  This 
agency,  such  as  it  was,  terminated  when  Lynch  concluded 
the  contract  with  Hodges,  and  handed  him  the  note.  Any 
assistance  which  Lynch  may  have  rendered  in  the  prose- 
cution of  the  suit,  after  the  death  of  Allison,  was  voluntary 
on  his  part — not  in  execution  of  any  contract  with  Allison  ; 
and  is  no  foundation  for  a  claim  for  compensation  against 
the  estate  of  the  latter. 

Decree  affirmed. 
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AAEON  (A  SLAVE)  VS.  THE  STATE. 

[indictment  against  slavk  fok  murder  of  white  person.] 

1.  Service  of  copies  of  indictment  and  venire. — Where  the  prisoner  is  in 
actnal  confinement,  and  copies  ot  the  indictment  and  venire  are  served 
on  him  personally,  (Code,  §  3576,)  it  is  not  necessary  that  they  should 
be  read  to  him,  although  he  is  a  slave,  nor  is  it  necessary  that  copies 
should  also  bo  served  on  his  counsel. 

2.  Adnmsibility  of  confessions. — The  confessions  of  the  prisoner  in  this 
case,  who  was  a  slave,  were  held  admissible,  on  tbe  authority  of  the 
former  decision  of  this  court  in  the  case,  (37  Ala.  106,)  although  they 
were  made  to  the  constable  who  had  him  in  custody,  and  who  had 
said  to  him,  "  If  you  are  guilty,  it  is  better  to  say  so,  but,  if  you  are 
not,  we  do  not  wish  you  to  do  so";  and  although  the  prisoner  had 
himself  been  examined  as  a  witness,  on  an  investigation  before  two 
magistrates  respecting  the  homicide;  and  although  the  magistrates 
were  in  the  company  of  men  by  whom  the  prisoner  was  attnided  at 
the  time  the  confessions  were  made,  and  by  whom  he  was  being  con- 
ducted to  the  place  at  which  the  adjourned  examination  was  to  be 
resumed. 

8.  Conviction  on  one  of  several  counts  ;  former  acquittal  or  conviction. — Un- 
der an  indictment  containing  two  counts,  one  charging  that  the  de-- 
fendant,  a  slave,  "  unlawfully  and  maliciously"  killed  a  white  person, 
and  the  other  that  the  killing  was  "  unlawfully  and  voluntarily" 
done ;  a  verdict  of  "  guilty  as  charged  in  the  first  count"  having  been 
rendered  on  the  first  trial,  and  a  nolle-prosequi  as  to  the  second  count 
having  been  entered  after  tbe  reversal  of  the  judgment  on  appeal, — 
this  is  no  bar  to  a  second  conviction  on  the  first  count,  nor  good  in 
arrest  of  judgment. 

4.  Severance  of  trial ;  effect  of  separate  judgments. — Where  an  indictmept, 
containing  two  good  counts,  charged  two  slaves  with  the  voluntary 
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manslauj^hter  of  a  white  jjeison ;  and,  a  severance  having  been 
granted,  one  oi  the  defendants  was  found  "  guilty  as  charged  in  the 
first  count,"  and  a  noUe-prosequi  as  to  the  second  count  was  afterwards 
entered  in  his  case;  while  the  other  defendant,  in  whose  case  a  de- 
murrer was  erroneously  sustained  to  the  second  count,  was  tried  and 
acquitted  on  the  first  count, — held,  that  this  was  not  good  matter  in 
arrest  of  judgment,  after  a  second  conviction  on  the  first  count,  in  the 
case  of  the  first  defendant. 
5.  Change  of  renue :  sufficiency  of  certified  transcript. — On  change  of  venue 
in  a  criminal  case,  (Code,  §^  3608-15,)  if  the  certified  transcript  fails 
to  show  that  the  court  was  held  at  the  time  required  hy  law,  or  shows 
that  the  grand  jury  was  organized,  and  the  indictment  returned  into 
court,  before  the  day  on  which  the  court  was  held,  it  must  be  cor- 
rected as  the  statute  prescribes ;  and  if  this  is  not  done,  the  judgment 
will  be  reversed  on  error  or  appeal,  although  the  mistake  was  shown 
to  the  primary  court,  by  other  transcripts  not  properly  returned,  to 
be  a  mere  clerical  misprision. 

From  the  Circuit  Court  of  Mobile,  on  change  of  venue 
from  Baldwin. 

Tried  before  the  Hon.  C.  W.  Eapiee. 

The  prisoner,  who  was  a  slave,  was  indicted  in  the  cir- 
cuit court  of  Baldwin  county,  jointly  with  another  slave  by 
the  name  of  Ranty,  for  the  homicide  of  one  Louis  Boudet, 
a  white  man.  The  indictment  contained  two  counts ;  the 
first  charging  that  the  defendants  "  unlawfully  and  mah- 
ciously  killed"  said  Boudet,  "  by  striking  him  with  a  stick,  or 
by  cutting  and  stabbing  him  ^dth  a  knife  or  spade" ;  and 
the  second  charging  that  the  killing  was  done  "  unlawfully 
and  voluntarily".  At  the  term  at  which  the  indictment  was 
found,  the  defendants  were  arraigned,  and  both  pleaded 
not  guilty ;  and  a  severance  was  granted  on  their  applica- 
tion. At  the  next  term,  the  venue  was  changed,  in  both 
cases,  to  MobUe  county;  and  the  defendant  Aaron  was 
there  tried,  at  the  December  term,  1860,  when  the  jury 
returned  a  verdict  of  "guilty  as  charged  in  the  first  count"  ; 
but  the  judgment  of  conviction  thereon  rendered  was  re- 
versed by  this  court,  at  its  January  term,  1861,  and  the 
cause  was  remanded. — See  the  case  reported  in  37  Ala. 

At  the  May  term,  1863,  as  the  bill  of  exceptions  in  the 
present  record  shows,  a  noUe-proseqm  was  entered  as  to  the 
second  count  of  the  indictment  in  Aaron's  case  ;  and  he 
wa"s  put  on  his  trial  on  the  first  count,  issue  being  joined  on 
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the  plea  of  not  guilty.  The  prisoner  moved  to  quash  the 
venire,  "because  the  same  had  not  been  served  on  him  ac- 
cording to  law,  nor  upon  his  counsel  as  required  by  law"  ; 
and  he  also  objected  to  going  to  trial,  "  because  a  copy  of 
the  indictment  had  not  been  served  on  him,  nor  upon  his 
counsel,  according  to  law".  In  support  of  these  motions, 
it  was  proved  to  the  court,  by  the  deputy  sheriff,  who  made 
the  service,  that  copies  of  the  venire  and  indictment  were 
served  on  the  prisoner,  who  was  then  in  jail,  more  than  two 
entire  days  before  the  day  appointed  for  the  trial ;  but  that 
they  were  not  read  to  him,  nor  were  copies  served  on  his 
counsel,  though  he  requested  that  they  might  be  served  on 
his  counsel.  On  this  proof,  the  court  overruled  the  objec- 
tions, and  the  prisoner  excepted. 

The  prisoner  then  objected  to  the  certified  transcript  of 
the  record  which  had  been  forwarded  by  the  clerk  of  the 
circuit  court  of  Baldwin,  because  it  showed,  in  its  caption, 
that  the  circuit  court  of  Baldwin  was  held,  and  the  grand 
jury  organized,  "  on  the  second  Monday  after  the  fourth 
Monday  in  November,  1858,"  while  the  indictment  itself,  as  set 
out  in  said  transcript,  purported  to  have  been  returned  into 
court  on  the  9th  day  of  November,  1868.  The  counsel  for 
the  State  then  produced  to  the  court  two  other  transcripts 
of  the  record  from  Baldwin  circuit  court,  one  of  which  had 
been  forwarded  under  an  order  for  "  the  original  bill  of  ex- 
ceptions" which  had  been  taken  before  the  change  of  venue, 
and  the  other  under  a  certiorari  awarded  in  Banty's  case ; 
and  in  both  of  these  transcripts  the  caption  stated,  that  the 
court  was  held  on  the  second  Monday  after  the  fourth  Mon- 
day in  October.  The  prisoner  objected  to  the  inspection  of 
these  transcripts  by  the  court,  and  reserved  an  exception  to 
the  overruling  of  his  objection.  "  The  court  then  required 
the  prisoner  to  go  to  trial ;  but,  some  question  arising,  as 
to  which  one  of  said  transcripts  should  be  used  before  the 
jury,  the  court  said,  that  the  copy  of  the  indictment  in 
either  one  might  be  used,  as  it  was  the  same  in  aU ;  and 
that  it  made  no  difference  whether  the  verdict  of  the  jury 
was  written  on  either  transcript,  or  on  a  separate  piece  of 
paper;  to  which  sayings  and  rulings  of  the  court  the  pris- 
oner also  excepted.     The  prisoner  then  insisted,  that  the 
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counsel  for  the  State  should  select  and  designate  which  one 
of  the  three  transcripts  would  be  used  on  the  trial,  and  ob- 
jected to  going  to  trial  until  such  selection  and  designation 
were  made ;  and  the  counsel  for  the  State  having,  with  the 
sanction  of  the  court,  and  at  its  suggestion,  selected  the 
first  (or  original)  transcript,  the  prisoner,  by  his  counsel, 
objected  to  being  tried  on  that  record,  on  the  same  grounds 
hereinbefore  stated  to  have  been  urged  against  its  reception 
and  use  on  the  trial.  But  the  court,  without  any  correction 
or  amendment  of  the  record,  other  than  that  contained  in 
and  furnished  by  the  two  other  transcripts  above  mentioned, 
ruled,  that  the  prisoner  should  be  tried  on  the  indictment 
set  out  in  said  original  transcript ;  to  which  ruling  of  the 
court  the  prisoner  excepted." 

"  The  State  then  introduced  as  a  witness  one  J.  Eslava, 
who  testified,  among  other  things,  that  the  prisoner  was  a 
runaway  at  the  time  of  the  death  of  Boudet ;  that  his  own- 
er's agent  obtained  possession  of  the  prisoner  prior  to  the 
examination  which  was  afterwards  had,  before  two  justices, 
touching  the  killing  of  said  Boudet ;  that  he  (witness)  was 
present  at  said  examination  ;  that  the  prisoner  and  Banty, 
another  slave,  were  also  present ;  that,  to  the  best  of  his 
recollection,  the  prisoner  was  sworn  and  questioned  by  the 
justices  ;  that  the  prisoner  positively  denied  having  had  any 
part  in  the  killing  of  the  deceased ;  that  having  understood, 
in  the  course  of  the  next  morning,  that  the  prisoner  had 
made  a  confession  to  one  Washington  Nelson,  he  (witness) 
asked  the  prisoner,  how  he  came  to  tell  about  the  murder ; 
that  the  prisoner  replied,  'he  had  had  a  dream  last  night, 
and  saw  the  old  man  (referring  to  the  deceased)  so  visibly 
that  he  thought  it  best  to  tell';  and  that  the  prisoner  then 
made  a  statement,  or  confession,  to  him.  The  examination 
of  said  Eslava  being  then  suspended  by  the  court,  at  the 
request  of  the  prisoner's  counsel,  said  Washington  Nelson 
was  introduced  as  a  witness  for  the  State.  The  prisoner 
objected  to  the  witness  being  allowed  to  testify  to  the  jury, 
as  to  any  confessions  made  to  him,  until  the  State  had  first 
proved  that  the  confessions  thus  offered  were  free  and  vol- 
untary. Said  witness,  being  then  examined  as  to  the  cir- 
cumstances under  which  said  confessions  were  made,  stated 
as  follows : 
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"  The  prisoner  and  Ranty,  who  were  charged  with  the 
murder  of  the  deceased,  were  brought  before  Nimrod  Un- 
derwood and  Joseph  Nelson,  justices  of  the  peace  in  and 
for  Baldwin  county,  sitting  together  in  their  official  capa- 
city, for  examination  touching  the  murder  of  said  Boudet. 
Said  examination  was  had  on  the  27th  April,  1858,  about 
one  week  after  the  murder.  At  this  examination,  witness 
thought,  but  could  not  remember  distinctly,  that  the  pris- 
oner was  sworn,  and  made  a  statement  to  said  magistrates, 
which  was,  then  and  there,  reduced  to  writing  by  said  Un- 
derwood. This  written  statement  was  found  among  the 
papers  in  the  case,  was  produced,  and  submitted  to  the  wit- 
ness for  inspection ;  and  the  witness  said,  that  he  could  not 
remember  what  was  said  by  the  prisoner  on  that  occasion, 
and  could  not  say  that  said  paper  contained  what  was  said 
by  him.  Said  statement  was  not  then,  nor  at  any  subse- 
quent time  during  the  trial,  offered  in  evidence.  Said  wit- 
ness further  testified,  that  after  said  examination  was  over 
for  the  day,  the  prisoner  was  placed  in  his  custody,  as  spe- 
cial constable,  to  be  kept  until  the  next  day,  when  it  was 
proposed  to  continue  or  renew  the  examination  at  another 
place ;  that  the  prisoner  was  in  irons  when  he  took  charge 
of  him,  and  was  carried  by  him  from  the  place  where  the 
examination  was  held,  to  the  residence  of  his  father,  the 
said  Joseph  Nelson ;  that  the  witness  and  the  prisoner  were 
accompanied  during  this  journey  by  several  persons,  among 
whom  were  the  two  said  justices  ;  that  the  two  justices  con- 
versed with  the  prisoner,  while  on  the  way,  respecting  the 
murder  ;  that  these  conversations  were  held  in  the  presence 
and  hearing  of  the  witness,  but  he  could  not  say  what  they 
were ;  that  said  Joseph  Nelson,  while  the  prisoner  was  at 
his  house  that  night,  again  conversed  with  him  concerning 
the  homicide ;  that  this  conversation  also  occurred  in  the 
presence  and  hearing  of  the  witness,  but  he  was  unable  to 
testify  to  anything  that  was  said  by  said  Joseph  to  the  pris- 
oner,and  could  not  say  whether  or  not  any  promises  or 
threats  were  employed  by  said  Joseph  to  induce  the  pris- 
oner to  confess ;  that  on  the  next  morning,  while  on  their 
way  to  the  place  appointed  for  continuing  the  examination, 
witness  was  accompanied  by  said  justices,  and  had  the 
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prisoner  in  his  charge ;  that  said  justices  conversed  with 
the  prisoner,  during  this  journey,  concerning  the  kilhng  of 
the  deceased ;  that  these  conversations  were  carried  on  in 
his  hearing,  but  he  was  unable  to  say  what  was  said,  and 
could  not  state  whether  any  promises  or  threats  were  em- 
ployed by  said  justices  to  induce  the  prisoner  to  confess ; 
that  these  conversations  occurred,  he  thought,  some  hour 
or  two  previous  to  the  time  when  the  prisoner  made  a  con- 
fession to  him.  Witness  himself,  he  said,  also  talked  to  the 
prisoner  this  same  morning  in  respect  to  his  connection 
with  the  murder.  He  could  not  undertake  to  say  that  he 
remembered  all  that  was  said  by  him  to  the  prisoner  on 
this  subject,  nor  could  he  remember  the  precise  language 
he  had  used  in  this  connection.  As  well  as  he  could  remem- 
ber, he  said  to  the  prisoner  in  substance  as  follows:  'If  you 
are  guilty,  it  is  better  to  say  so,  but,  if  you  are  not,  we  do 
not  wish  you  to  do  so  ;  truth  is  the  best  poHcy  always.'  At 
the  time  witness  made  these  remarks  to  the  prisoner,  they 
were  both  walking  a  little  in  advance  of  the  rest  of  the 
company.  After  hearing  them,  the  prisoner  walked  on  a 
little  way,  with  his  head  down,  as  if  reflecting,  and  then 
made  to  witness  the  conversation  referred  to.  Witness  had 
kept  the  prisoner,  during  the  night  before,  chained  up,  with 
handcuffs  on  his  wrists ;  but,  a  short  time  before  the  con- 
fession was  made,  had  removed  the  handcuffs,  because  the 
prisoner  complained  that  the  irons  hurt  him.  Beyond  what 
he  had  said  to  the  prisoner,  as  above  set  forth,  witness 
made  no  promises  or  threats  to  the  prisoner  to  induce  a 
confession,  nor  did  he  know  of  any  such  being  made  by 
any  one  else. 

"The  above  being  all  the  evidence  of  the  witness  on  this 
point,  the  prisoner  objected  to  the  admission  as  evidence  of 
any  confession  alleged  to  have  been  made  by  him  to  the 
witness ;  but  the  court  overruled  the  objection,  and  per- 
mitted the  witness  to  relate  the  confession  made  to  him  by 
the  prisoner  under  the  circumstances  above  detailed ;  to 
which  ruling  of  the  court  the  prisoner  excepted.  The  wit- 
ness then  stated  the  confession  made  to  him  to  be  in  sub- 
stance as  follows :  The  prisoner  said,  that  he  was  chilly,  or 
had  chUls,  and  went  to  Ranty's  to  get  a  dram,  and  asked 
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Eanty  to  go  to  Louis'  and  get  the  whiskey;  that  Eanty  re- 
plied, Boudet  was  saucy,  and  had  threatened  to  shoot  him 
if  he  caught  him  about  his  place  again ;  that  Ranty  said, 
he  would  go  and  kill '  old  Louis',  and  then  get  the  whiskey ; 
that  he  tried  to  dissuade  Ranty  from  this  course,  and  begged 
him  not  to  kill  the  old  man  ;  that  Ranty  tried  to  persuade 
him,  and  after  a  while  he  consented  to  go,  but  said  that  he 
would  not  do  anything  to  Boudet ;  that  they  took  a  jug, 
and  went  on  their  way  to  Boudet's  shop ;  that  he  walked 
behind  Ranty  in  going  and  coming,  and  stepped  in  his 
tracks ;  that  Ranty  went  into  Boudet's  house,  but  he  re- 
mained outside  ;  that  he  heard  Ranty  give  the  old  man  the 
first  blow,  and  the  old  man  cried  out,  *0h!  Oh!'  that  he 
heard  a  second  and  third  blow,  and  then  went  round  to  the 
door  when  Ranty  was  coming  out ;  that  Ranty  went  back, 
and  got  a  knife  to  stab  the  old  man  ;  that  he  begged  Ranty 
not  to  cut  the  old  man,  as  he  had  served  him  bad  enough  ; 
that  Ranty  replied,  he  had  done  so  much  he  would  finish 
him,  and  then  stabbed  him  four  or  five  times  ;  that  he  then 
went  in,  and  hit  the  old  man  two  licks  with  a  spade ;  that 
Ranty  then  got  whiskey  from  a  big  jug,  and  took  some 
money  from  Louis'  cap,  and  some  from  over  the  door,  and 
some  from  under  a  mattress ;  that  Ranty  gave  him  eleven 
dollars,  and  promised  to  give  him  more  ;  that  Ranty  pulled 
the  stick  from  under  the  old  man,  and  threw  it  in  a  certain 
direction,  and  also  the  knife.  And  the  witness  said  they 
afterwards  foimd  both  as  indicated. 

"The  witness  Eslava  was  then  recalled  by  the  State,  and 
was  asked  to  state  a  confession  made  by  the  prisoner  to 
him.  The  witness  replied,  that  a  short  time  after  the  said 
confessions  to  Washington  Nelson  and  Joseph  Nelson, 
while  witness,  the  prisoner,  said  Nelsons,  and  others, 
were  on  their  way  to  the  scene  of  the  murder,  to  verify 
the  said  previous  statements  of  the  prisoner,  witness 
asked  the  prisoner  about  said  previous  statements  to  the 
Nelsons  ;  that  the  prisoner  was  still  in  the  custody  of  said 
"Washington  Nelson  ;  and  that  he  used  no  threats,  nor  held 
out  any  inducements  to  the  prisoner,  to  make  a  confession. 
This  being  substantially  all  the  evidence  of  the  witness  on 
this  point,  the  prisoner  objected  to  the  witness  being  allowed 
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to  give  evidence  of  anj  confession  made  to  him  under  the 
circumstances  mentioned,  because  the  State  had  not  shown 
that  such  confessions  were  free  and  voluntary ;  but  the  court 
overruled  the  objection,  and  permitted  the  witness  to  state 
the  confession  made  to  him  by  the  prisoner ;  to  which  ruhng 
of  the  court  the  prisoner  excepted. 

"  The  witness  Eslava  then  stated,  that  the  confession 
made  to  him  by  the  prisoner  was  substantially  as  follows  : 
The  prisoner  said,  that  the  old  man  had  appeared  to  him 
the  night  before,  and  it  was  no  use  denying  it  any  longer; 
that  Ranty  had  been  after  him  a  long  time  to  kill  the  old 
man ;  that  he  made  up  his  mind  the  day  he  was  killed,  and 
went  with  Banty ;  and  that  they  killed  the  old  man,  with 
a  spade  and  a  knife,  between  four  and  five  o'clock  on  Wed- 
nesday. The  witness  stated,  that  the  party  found  the  stick 
and  knife,  as  previously  described  by  the  prisoner,  and 
that  he  immediately  recognized  them ;  that  the  prisoner 
also  said,  the  tracks  to  and  from  Mrs.  Weeks'  house  and 
that  of  the  deceased  were  his,  and  that  Ranty  went  through 
the  marsh  barefooted,  so  as  not  to  show  his  tracks ;  that 
Banty  stabbed  the  old  man  twice  with  the  knife,  and  he 
(the  prisoner)  only  hit  him  twice  with  the  fiat  of  the  spade  ; 
that  Banty  took  the  money,  and  gave  him  eleven  dollars, 
and  told  him  he  would  give  him  more  when  the  matter 
was  hushed  up.  The  witness  also  testified,  that  the  pris- 
oner  said  Banty  sawed  a  stick  at  his  house  before  they 
went  to  old  Louis' ;  and  that  witness,  with  other  gentlemen, 
went  to  Banty's  shanty,  and  found  the  other  end  of  the 
stick  ;  also,  that  they  found,  near  the  body  of  the  deceased, 
a  spade  with  blood  on  it. 

"  The  State  then  offered  said  Joseph  Nelson  as  a  wit- 
ness, who  testified,  that  he  was  a  justice  of  the  peace  for 
Baldwin  county,  and  co-operated  with  said  Underwood  in 
conducting  the  examinaiion  of  the  prisoner  and  Banty, 
upon  a  charge  of  murdering  Boudet,  on  the  27th  and  28th 
April,  1858,  and  heard  the  statement  made  by  the  prisoner 
before  said  examining  court ;  that  the  first  statement  was 
made  on  said  27th  April,  and  wp,s  then  and  there  reduced 
to  writing  by  him  as  justice,  and  was  made  under  oath  by 
the  prisoner."    (The  statement  was  here  produced,  and  was 
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identified  by  the  witness,  but  was  not  offered  in  evidence 
on  the  trial.)  "  The  witness  then  proceeded  with  his  testi- 
mony, as  follows :  '  In  the  afternoon  of  said  27th  April, 
witness  accompanied  the  prisoner,  with  said  Underwood 
and  others,  while  on  the  way,  in  the  custody  of  said  Wash- 
ington Nelson,  from  the  place  of  said  examination,  to  the 
residence  of  witness,  where  the  prisoner  was  to  be  kept 
that  night,  to  await  the  examination  on  the  next  day  before 
said  justices.  During  this  journey,  witness  conversed  with 
the  prisoner  respecting  the  murder  of  Boudet ;  but  he  does 
not  remember  anything  that  he  said  to  the  prisoner  in 
that  conversation.  Said  Underwood,  and  others  in  the 
company,  also  conversed  with  him  concerning  the  same 
matter ;  but  witness  could  not  remember  anything  that  was 
said  to  the  prisoner  in  said  conversation.  That  night  also, 
while  the  prisoner  was  at  his  house  in  the  custody  of  said 
Washington  Nelson,  witness  again  talked  with  him  re- 
specting said  murder ;  but  he  could  not  remember  what  he 
said  to  the  prisoner  in  that  conversation.  On  the  next 
morning,  while  on  their  way  to  the  place  of  the  adjourned 
examination,  said  Underwood  and  witness  again  talked 
with  the  prisoner,  respecting  the  murder ;  but  witness 
could  not  remember  the  remarks  made  by  either  himself 
or  said  Underwood  on  this  occasion.  These  last  conversa- 
tions occurred  shortly  before  the  prisoner  made  his  said 
confession  to  Washington  Nelson.  During  said  journey, 
and  just  before  the  prisoner  made  said  confession  to  Wash- 
ington Nelson,  the  prisoner  was  walking  with  the  said  W. 
Nelson,  a  little  in  advance  of  the  rest  of  the  company.  Af- 
ter proceeding  some  distance,  said  Washington  Nelson  and 
the  prisoner  stopped,  and  the  rest  of  the  company  came  up 
with  them ;  and  said  W.  Nelson  then  informed  them  that 
the  prisoner  had  made  a  confession  to  him.  Witness  did 
not  know  what  had  passed  between  said  W.  Nelson  and  the 
prisoner  while  they  were  walking  in  advance  of  the  rest  of 
the  company,  or  immediately  previous  to  the  making  of 
said  confession.  When  witness  and  the  rest  of  the  com- 
pany came  up,  witness  asked  the  prisoner  to  tell  them  what 
he  knew  of  the  murder  of  the  deceased ;  and  the  prisoner 
thereupon  made  a  statement,  implicating  himself.    Witness 
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did  not  caution  the  prisoner  against  implicating  himself. 
At  the  first  examination,  on  said  27th  April,  1858,  witness 
instructed  the  prisoner,  when  he  was  sworn,  to  tell  the 
truth.  Witness  made  no  promises  or  threats  to  the  pris- 
oner, to  induce  a  confession  bj  him. 

"  The  prisoner,  by  his  counsel,  thereupon  objected  to  the 
admission  of  said  confession  made  to  said  witness,  for  the 
same  reasons  already  urged  to  the  admission  of  the  state- 
ments made  by  him  to  said  Washington  Nelson  and  Eslava ; 
and  also  for  this  additional  reason,  that  said  witness  was  a 
justice  of  the  peace,  and  was  associated  with  said  Under- 
wood in  the  examination  of  the  prisoner  on  the  charge  of 
killing  the  deceased,  and,  while  occupying  this  official  posi- 
tion towards  the  prisoner,  and  while  the  examination  of  the 
prisoner  before  him  on  said  charges  was  not  yet  completed, 
he  failed  to  caution  the  prisoner  against  implicating  him- 
self in  his  said  statements.  The  court  overruled  the  objec- 
tions, and  the  prisoner  excepted. 

"  The  witness  then  proceeded  with  his  testimony,  as  fol- 
lows :  The  prisoner's  confession  was  made  to  witness  on 
the  morning  of  April  28,  1858.  On  the  same  day,  in  the 
afternoon,  witness  and  said  Underwood  resumed  their  ad- 
journed examination  of  the  prisoner  in  their  official  capacity 
aforesaid ;  and  said  Underwood,  in  the  presence  of  wit- 
ness, reduced  to  writing  the  confession  which  the  prisoner 
had  made  to  witness  in  the  forenoon ;  which  written  state- 
ment was  subscribed  by  the  prisoner  with  his  mark,  sworn 
to  before  said  Underwood,  and  attested  by  him.  Said  Un- 
derwood did  not  write  down  all  that  the  prisoner  had  said 
to  witness  in  said  confession,  but  all  that  he  deemed  mate- 
rial at  the  time,  and  substantially  all  that  the  prisoner  had 
stated  to  witness  in  said  confession.  The  prisoner  there- 
upon objected  to  any  oral  evidence  of  the  confession  alleged 
to  have  been  made  to  said  witness,  because  it  appeared 
that  the  same  had  been  reduced  to  writing  soon  after  it  was 
made,  and  had  been  sworn  to  and  subscribed  before  said 
examining  court  as  aforesaid.  The  court  overruled  the  ob- 
jection, and  the  prisoner  excepted ;  and  the  court  then  al- 
lowed the  witness  to  state  to  the  jury  the  confession  made 
to  him  by  the  prisoner,  which  the  witness  stated  substan- 
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tially  as  follows :  '  It  is  no  use  denying  it  any  more  ;  all  we 
stated  yesterday  were  lies.  Kanty  and  I  pledged  each 
other  that  we  would  not  tell.  I  am  convinced  I  am  to  be 
hung,  because  I  dreamed  last  night  that  my  two  hands  were 
fastened  together,  and  were  on  fire ;  and  that  there  was  a 
book  suspended  before  them,  and  it  caught  fire,  and  burned 
all  the  leaves.  The  book  had  a  leather  cover,  just  Uke  the 
one  you  swore  me  on  yesterday.'  The  witness  then  went 
on  to  state,  that  the  prisoner  said,  that  he  went  to  Ranty's, 
and  found  him  in  his  garden ;  that  he  asked  him  if  he 
had  any  Hquor  in  the  house,  as  he  was  chilly ;  that  he  also 
asked  Ranty  if  old  Louis  had  any  tobacco,  and  that  Eanty 
rephed  he  did  not  know;  that  he  then  said  to  Ranty,  'If 
you've  got  a  picayune,  I  have  another,  and  we  can  go  down 
to  old  Louis'  and  get  whiskey ;  that  Eanty  said,  he  had  a 
boy  there  that  was  subject  to  fits,  and  he  could  not  leave 
him;  that  he  then  promised  to  stay  and  take  care  of  the 
boy,  if  Eanty  would  go ;  that  Ranty  then  said,  that  old 
Louis  was  mad  with  him,  and  had  threatened  to  shoot  him, 
if  he  caught  him  about  his  place  ;  that  he  then  said,  '  Louis 
is  a  good  old  man,  let's  go  together,  and  he  wont  hurt  you;' 
that  Eanty  then  said  he  would  go  down  and  kill  him,  and 
he  got  down  a  saw,  and  sawed  a  stick  at  the  end  of  his 
shanty ;  that  he  went  with  Ranty,  and  begged  him  not  to 
hurt  the  old  man,  as  he  had  been  good  and  kind  to  him, 
and  he  would  not  like  to  see  him  hurt ;  that  Ranty  declared 
he  would  kill  him  ;  that  Ranty  went  in  when  they  got  to 
the  shop,  while  he  remained  outside ;  that  he  heard  Ranty 
give  the  old  man  two  or  three  blows,  and  the  old  man  cried 
out  'Oh !  Oh!'  that  he  went  around  to  the  door,  and  Ranty 
was  coming  out,  but  went  back  again,  and  took  a  knife 
from  a  chest,  and  cut  the  old  man  four  or  five  times ;  that 
he  said  to  Ranty,  when  Ranty  took  up  the  knife,  '  Don't 
cut  him,  you  have  served  him  bad  enough ;'  that  Ranty 
said,  he  had  gone  thus  far,  and  he  would  finish  him; 
that  Ranty  took  the  stick  from  under  the  old  man,  and 
threw  it  in  a  certain  direction,  and  also  the  knife ;  that  all 
he  had  to  do  with  it  was,  that  he  went  in  and  hit  the  old 
man  in  the  head  twice  with  a  spade,  after  Ranty  had  cut 
him ;   that  Ranty  got  whiskey  from  a  big  jug,  and  some 


86  ALABAMA. 


Aaron  (a  ulave)  v.  The  State. 


money  over  the  door ;  that  Kanty  gave  him  eleven  dollars, 
and  promised  to  give  him  more  when  the  matter  was  hushed 
up  ;  that  when  they  returned  from  Ranty's,  he  went  in  a 
certain  direction  to  the  piney  woods  ;  that  Ranty  was  bare- 
footed, and  stepped  from  turf  to  turf  so  as  not  to  leave  any 
of  his  tracks  behind.  The  witness  stated,  also,  that  he 
found  both  the  knife  and  the  stick  in  the  direction  pointed 
out  by  the  prisoner ;  that  they  afterwards  went  to  Ranty's 
shanty,  and  found  the  piece  from  which  the  stick  had  been 
sawed,  under  the  end  of  Ranty's  shanty,  and  the  saw-dust 
was  also  visible  on  the  ground ;  that  the  prisoner  also 
showed  them  where  Ranty  had  put  the  saw  after  sawing 
the  stick,  and,  on  examination,  they  found  the  saw  in  that 
place,  and  the  prisoner  recognized  it ;  that  they  also  found 
a  barefooted  track  in  the  direction  mentioned  by  the  pris- 
oner, which  he  said  was  Ranty's.  There  was  also  evidence, 
by  several  witnesses,  as  to  the  character  of  the  wounds  of 
the  deceased,  showing  that  there  were  indications  of  blows 
on  his  head,  and  stabs,  as  with  a  knife,  about  his  chest." 

The  jury  having  returned  a  verdict  of  "  guilty  as  charged 
in  the  first  count  of  the  indictment,"  the  defendant  moved 
in  arrest  of  judgment,  because  the  first  count  of  the  in- 
dictment did  not  allege  that  the  offense  was  committed 
with  malice  aforethought ;  "  because  the  verdict  of  the  jury 
finds  him  guilty  of  no  certain  offense  known  to  the  law;" 
and  also  on  the  following  ground,  as  stated  in  the  motion : 
"This  defendant  was  tried  at  the  fall  term,  1860,  of  this 
coiu't,  on  the  indictment  purporting  to  have  been  found  by 
the  grand  jury  of  Baldwin  county,  and  sent  up  to  this 
court  by  the  clerk  of  said  circuit  court  of  Baldwin ;  at 
which  said  trial,  the  jury  returned  a  verdict  of  '  guilty  as 
charged  in  the  first  count  of  the  indictment,'  and  said  no- 
thing in  respect  to  the  second  count  in  said  indictment.  At 
the  present  term  of  this  court,  the  defendant  was  tried  a 
second  time  upon  said  indictment ;  and,  before  proceeding 
to  trial,  the  acting  soHcitor,  at  the  instance  of  the  court, 
entered  a  nolle-prosequi  as  to  the  second  count  in  the  indict- 
ment ;  and,  upon  said  second  trial,  the  jury  returned  a  ver- 
dict of  *  guilty  as  charged  in  the  first  count.'  On  the  28th 
May,  1863,  at  the  present  term  of  the    court,  the  slave 
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Ranty  was  tried  on  said  indictment ;  and  before  trial,  on 
demurrer  filed  by  his  counsel,  the  said  first  count  in  the 
indictment  was  declared  by  this  court  to  be  insufficient, 
and  the  trial  of  said  Ranty  thereupon  proceeded,  by  order 
of  the  court,  on  the  second  count  in  said  indictment  alone." 
The  defendant  also  moved  "  that  he  be  discharged  by  the 
court,  on  the  ground  that  there  is  no  indictment  in  this 
court  against  hhn,  and  he  has  been  tried  and  con\acted  of 
no  offense."  The  motion  in  arrest  of  judgment,  and  the 
motion  for  a  discharge,  were  both  overruled  by  the  court ; 
but  no  exception  was  reserved  to  these  rulings. 

James  Bond,  and  Charles  H.  Moese,  for  the  prisoner. 
M.  A.  Baldwin,  Attorney-General,  contra. 

STONE,  J. — The  record  informs  us,  that  copies  of  the 
indictment,  and  of  the  list  of  jurors  summoned  for  the 
trial  of  the  prisoner,  were  served  on  him  two  entire  days 
before  the  day  appointed  for  his  trial.  The  prisoner  was 
in  actual  coniinement  at  the  time.  It  is  objected,  that  the 
service  was  not  also  upon  the  prisoner's  counsel,  and  that 
the  papers,  when  served,  were  not  read  to  the  prisoner. 
There  is  nothing  in  either  of  these  objections ;  the  statute 
not  requiring  either  of  these  things  to  be  done,  unless, 
when  the  prisoner  is  not  in  actual  confinement,  the  first 
named  rule  must  be  conformed  to,  in  a  certain  contin- 
gency.— Code,  §  3576. 

[2.]  The  question  of  the  admissibihty  of  the  confessions  of 
the  accused,  as  evidence  against  him,  is  not  materially 
different  from  the  same  question,  as  shown  in  the  record 
when  this  case  was  formerly  before  us.  We  then  held  the 
confessions  admissible,  and  we  hold  that  the  confessions 
disclosed  in  this  record  were  competent  evidence  against 
the  accused. — See  Aaron  v.  The  State,  37  Ala. 

[3.]  The  point  made  on  the  motion  in  arrest  of  judg- 
ment rests  on  the  following  facts :  Aaron  and  Ranty,  two 
slaves,  were  jointly  indicted  for  killing  Louis  Boudet,  a 
white  man.  The  indictment  contained  two  counts,  one  for 
unlawfully  and  maliciously  kilhng,  and  the  other  for  unlaw- 
fully  and  voluntarily  killing  the  deceased.     There  was  a 
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severance,  and  the  two  defendants  were  tried  separately. 
On  the  first  trial  of  Aaron,  the  verdict  was  in  the  following 
language:  "We,  the  jury,  find  the  prisoner,  Aaron,  guilty 
as  charged  in  the  first  count  of  the  indictment."  Subse- 
quently, the  conviction  had  upon  that  finding  of  the  jury, 
against  Aaron,  was  reversed  by  this  court.  At  a  later  term, 
Aaron  was  again  put  on  trial  on  the  first  count  of  said 
indictment,  the  proscutiug  attorney  entering  a  noUe-prosequi 
on  the  second  count ;  aud  the  prisoner  was  again  found 
guUty.  Between  the  rendering  of  the  second  verdict  of 
guilty  in  Aaron's  case,  and  the  sentence  pronounced  against 
him,  Banty  had  his  trial  in  the  same  court,  and  at  the  same 
term.  His  demurrer  to  the  first  count  of  the  indictment  was 
sustained ;  and  he  was  tried  and  acquitted  on  the  second 
count.  Thereupon,  Aaron  moved  in  arrest  of  judgment; 
and  the  question  is '  thus  presented.  Does  the  verdict 
rendered  against  Aaron  on  the  first  trial,  being  a  virtual 
acquittal  on  the  second  count,  so  operate  as  to  prevent  any 
conviction  of  him  under  this  indictment,  the  two  counts 
being  each  for  one  and  the  same  offense,  to-wit,  voluntary 
manslaughter?  Is  it  true,  that  being,  by  the  implied 
acquittal  on  the  second  count,  found  not  guilty  of  man- 
slaughter, he  cannot  be  convicted  under  the  first  count, 
which  charges  the  same  offense  ? 

Such  argument  answers  itself.  Conceding  both  counts 
to  be  in  manslaughter,  and  charging  one  and  the  same 
offense,  if  the  verdict  be  held  to  be  an  acquittal  of  that 
offense,  because  it  in  effect  finds  the  defendant  not  guilty 
under  the  second  count;  by  the  same  line  of  argument,  the 
verdict  must  be  held  to  be  an  aflirmation  that  the  defend- 
ant is  guUty  of  manslaughter,  because  it  finds  him  guilty 
of  that  offense  under  the  first  count.  But  we  are  not  left 
to  this  fine  of  argument ;  for,  although  the  two  counts  may 
alike  charge  the  crime  of  voluntary  manslaughter,  and  may 
be  in  law  the  same,  they  are  widely  different  in  fact,  because 
rnalidously  and  voluntarily  are  words  of  decidedly  different 
signification.  In  such  case,  it  is  very  clear  that,  if  the 
jury  had  expressly  found  the  defendant  guilty  on  the  first 
count,  and  not  guilty  on  the  second,  such  finding,  on  a  trial 
after  reversal,  could  not  be  regarded  as  a  bar  to  a  second 
conviction  on  the  first  count. 
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In  what  we  have  said,  we  do  not  wish  to  be  understood  as 
aflS.rming,  that  an  acquittal  would  necessarily  have  followed 
if  the  two  counts  had  not  differed  materially  in  averments 
The  books  abound  with  cases,  in  which  the  indictment 
contains  several  counts,  each  charging  the  same  offense ; 
and  we  are  not  aware  that  it  has  ever  been  ruled  that,  in 
such  cases,  there  must  be  a  conviction  on  each  count,  or 
there  can  not  be  on  either. — See  1  Waterman's  Archbold, 
93-4,  and  note  2, 

[4.]  It  is  contended  that  the  judgment  should  have  been 
arrested,  because  there  was,  in  fact,  no  indictment  pending 
against  Aaron ;  the  first  count  having  been  pronounced 
defective,  under  Eanty's  demurrer,  and  the  second  count 
having  been  nolle-prossed  in  Aaron's  case.  There  is  nothing 
in  this  argument.  The  judgment  of  the  court  in  Eanty's 
case  could  neither  benefit  nor  prejudice  Aaron's  rights. 
The  judgment  was  res  inter  alios  acta,  and  could  not,  in 
any  way,  affect  the  sufficiency  of  the  indictment  as  against 
Aaron.  Each  count  in  the  indictment  was  clearly  good  as 
a  count  in  voluntary  manslaughter ;  and  if  the  first  count 
contained  unnecessary  averments,  its  validity  was  not 
thereby  impaired.  The  most  that  could  result  from  such 
imnecessary  averments,  would  be  to  hold  the  prosecuting 
attorney  to  the  proof  of  it. — See  Johnson  v.  The  State^ 
35  Ala.  363,  and  authorities  cited. 

[5.]  On  the  remaining  question,  we  think  the  conviction 
must  be  reversed.  When  the  venue,  in  a  criminal  case,  is 
changed,  the  law  makes  it  the  duty  of  the  clerk  to  make  out  a 
transcript,  and  forward  it  to  the  clerk  of  the  county  in 
which  the  trial  is  ordered  to  be  had, — Code,  §  3613.  The 
defendant  must  be  tried  on  the  copy  of  the  indictment 
so  certified. — Code,  §  3615.  The  copy  of  the  indictment, 
thus  certified,  becomes  the  indictment  on  which  the  trial 
must  be  had ;  but  it  may  be  amended,  or  rectified,  under 
the  direction  of  the  court  to  which  the  case  is  transferied, 
if  necessary.  A  certified  transcript  of  the  record,  not 
under  the  direction  of  the  court,  or  pursuant  to  certiorari, 
or  a  transcript  made  in  another  cause,  can  not  be 
regarded  as  an  omitted  portion  of  the  record  certified,  or, 
an  error  rectified,  in  compliance  with  the  statute. — Code 
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§  3615.  The  transcript  certified  hj  the  clerk  is  so  confused 
in  dates,  that  it  fails  to  satisfy  us  that  it  contains  the  caption 
of  the  grand  jury  by  which  the  indictment  was  found.  This 
may  be,  and  probably  is,  a  clerical  error ;  but  we  fear  to 
indulge  in  speculation,  in  cases  as  grave  as  the  present. 
The  transcript  should  be  rectified  or  amended,  as  the  law 
points  out. — See  Aaron  v.  The  State,  37  Ala.;  Bramlett 
V.  The  State,  31  Ala.  376. 

The  judgment  of  the  circuit  court  is  reversed,  and  the 
cause  remanded.  Let  the  prisoner  remain  in  custody, 
until  discharged  by  due  course  of  law. 


HICKS  vs.  LAWSON. 

[trespass  qUARE   CLAUSUM   FREGIT.] 

1.  Second  motion  io  siippress  deposition. — When  a  motion  to  suppress  a 
deposition  has  been  made  and  overruled,  a  renewal  of  the  motion  at 
a  subsequent  term,  even  on  the  f;round  of  newly  discovered  evidence 
showing  that  the  deposition  was  inqiroperly  taken,  is  addressed  to 
the  sound  discretion  of  the  primary  court,  and  its  action  is  not  revis- 
able  on  error  or  appeal. 

2.  Admissihility  of  evidence  showing  deposition  to  have  been  improperly  takeni 
to  impair  its  weight  with  jury ;  offei-  of  evidence  for  specified  purposes, 
legal  and  illegal. — Evidence  showing  that  a  deposition  Avas  improperly 
or  irregularly  taken — as,  that  one  of  the  parties  was  present  when  it 
was  taken,  and  had  the  answers  of  the  witness  already  written  out 
in  his  own  handwriting,  and  read  each  answer  to  the  witness  as  the 
questions  were  asked,  and  that  they  were  written  down  as  read  by 
him — is  proper  for  the  consideration  of  the  court,  on  a  motion  to  sup- 
press the  deposition,  but  is  not  admissible  before  the  jury,  "for  the 
purpose  of  impairing  the  weight  ol  the  deposition";  and  if  such  e,\\- 
dence  is  offered  for  the  purpose  of  impeaching  the  credit  of  two  wit- 
nesses, whose  depositions  are  shown  to  have  been  thus  taken,  while 
it  contradicts  the  statements  of  only  one  of  them,  the  court  may 
reject  it  altogether. 

3.  Admission  implied  from  silence. — Where  evidence  is  offered  against  a 
party,  showing  that  a  statement  was  made  in  his  presence,  which 
contained  ai?  accusation  against  him,  and  to  which  he  did  not  reply, 
thereby  raising  an  implied  admission  on  his  part  of  the  truth  of  the 
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^^charge;  and  the  court  iustructs  the  jury,  both  at  the  time  the  evi- 
dence is  admittetl,  and  afterwards  when  they  are  about  to  retire,  that 
they  must  not  allow  it  any  weight  or  effect  Avhatever,  "  unless  they 
are  satisfied,  from  the  wliolo  evidence,  that  the  statement  was  in  fact 
made  to  him,  and  that  it  was  made  under  such  circumstances,  and 
was  of  such  a  character,  as  would  naturally  call  for  a  reply  from  him, 
and  that  he  did  not  reply  to  it," — the  admission  of  the  evidence,  thus 
guarded,  can  not  injure  him. 

Appeal  from  tlie  Circuit  Court  of  Macon. 
Tried  before  the  Hon.  Robert  Dougherty. 

This  action  was  brought  by  John  R.  Lawson,  against 
Henry  H.  Hicks,  and  was  commenced  on  the  4th  March, 
1858,  The  trespass  complained  of  was  alleged  to  have  been 
committed  by  the  defendant,  by  entering  on  the  plaintiff's 
premises,  on  the  night  of  28th  August,  1854,  in  company 
with  several  other  persons,  and  shooting  at  the  plaintiff 
through  the  windows  of  his  house.  The  record  does  not 
show  what  pleas  were  filed.  The  jury  gave  the  plaintiff 
$10,000  damages.  "Before  entering  on  the  trial,"  as  the 
bill  of  exceptions  states,  "the-  defendant  moved  the  court 
to  suppress  the  depositions  of  Squire  Hunter  and  Luther 
Ramsey.  These  motions  were  made  at  the  same  time,  but 
separately ;  and,  in  support  of  said  motions,  the  defendant 
offered  to  introduce  the  deposition  of  James  Dennistoun, 
and  to  prove  that  the  answers  of  said  witnesses,  Hunter 
and  Ramsey,  in  the  exhibits  to  Dennistoun's  testimony  at- 
tached, and  from  which  their  answers  in  their  said  deposi- 
tions were  taken,  were  in  the  handwriting  of  the  plaintiff', 
and  were  obtained  from  said  witnesses  since  the  last  term 
of  the  court ;  and  that  all  these  facts,  so  proposed  to  be 
proved  in  support  of  said  motions,  had  been  discovered  by 
him  since  the  last  term  of  the  court.  It  was  duly  proved 
to  the  court,  by  the  records  of  the  court,  that  the  defendant 
had  moved  to  suppress  both  of  said  depositions  at  the  last 
term,  and  that  said  motions  were  then  tried  and  overruled 
by  the  court.  The  court  thereupon  refused  to  receive  said 
testimony,  or  any  part  thereof,  aad  also  refused  to  suppress 
said  depositions,  or  either  of  them  ;  to  which  several  ruhngs 
and  refusals  the  defendant  excepted." 

"After  said  depositions  of  Hunter  and  Ramsey  had  been 
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read  in  evidence  on  the  trial,  against  the  objection  of  the 
defendant,  the  defendant  offered  to  prove  to  the  jury,  for 
the  purpose  of  impairing  the  weight  of  said  depositions, 
that  the  plaintiff  was  present  when  said  depositions  were 
taken  by  the  commissioner,  and  read  out  to  the  commis- 
sioner, from  a  paper  in  his  (Lawson's)  hantlwriting,  the 
answer  of  each  witness  to  each  interrogatory;  and  offered 
to  introduce  said  paper  in  evidence,  and  to  show  that  it  was 
in  Lawson's  handwriting,  and  that  the  answers  therein  con- 
tained were  in  exact  accordance  with  their  answers  as  found 
in  their  said  depositions.  The  plaintiff  objected  to  the  in- 
troduction of  this  evidence,  and  the  court  sustained  his 
objection ;  to  which  ruling  the  defendant  excepted.  The 
defendant  f\irther  offered  to  prove,  that  the  plaintiff'  was 
present  when  the  depositions  of  Hunter  and  Ramsey  were 
taken,  and,  when  the  questions  were  propounded  to  each  wit- 
ness, suggested  to  him  the  answer  to  be  made  to  each  in- 
terrogatory, and  read  to  the  commissioner,  from  a  paper  in 
hife  (plaintiff's)  own  handwriting,  the  answer  of  each  wit- 
ness to  each  of  said  interrogatories.  The  plaintiff  objected 
to  the  introduction  of  this  evidence,  and  the  court  sustained 
the  objection ;  to  wliich  ruhng  of  the  court  the  defendant 
excepted." 

During  the  trial,  the  plaintiff  offered  to  read  to  the  jury 
the  answer  of  one  William  Jackson  to  the  8th  inteiToga- 
tory  propounded  to  him  by  the  plaintiff ;  which  answer  was 
in  the  following  words:  "Shortly  after  Walker's  death,  I 
met  Hicks  at  Union  Springs,  and  said  to  him,  that  he  had 
taken  Walker,  and  others  of  his  crowd,  and  went  down  to 
Lawson's  house,  and  shot  at  him  in  the  night,  while  asleep 
on  his  bed ;  and,  not  satisfied  with  that,  that  he  had  urged 
Walker  on  to  Lawson,  until  he  had  got  him  killed ;  and 
that  it  was  a  pity  but  it  had  been  him,  instead  of  Walker. 
Hicks  never  denied  it,  but  made  no  reply."  (Walker  was 
the  defendant's  overseer  at  the  time  of  the  alleged  trespass 
on  the  plaintiff's  premises,  and,  according  to  his  subsequent 
confessions  as  detailed  by  the  witness  Jackson,  was  the 
person  who  shot  at  the  plaintiff.  He  was  afterwards  indicted 
for  that  offense,  was  tried,  and  acquitted ;  but  was  subse- 
quently killed  by  the  plaintiff",  in   a  rencovmter  between 
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them.)  "Before  the  plaintiff  offered  to  read  to  the  jury 
the  answer  of  said  Jackson  to  said  8th  interrogatory,  it  had 
been  proved  that  said  Jackson  was,  at  the  time  referred  to 
in  his  said  answer,  and  had  been  for  many  years,  on  inti- 
mate terms  with  the  defendant.  That  part  of  the  deposi- 
tion of  said  witness,  which  showed  that  he  was  on  intimate 
terms  with  the  defendant,  was  also  introduced  in  evidence, 
against  the  defendant's  objection  ;  and  to  this  action  of  the 
court  the  defendant  excepted.  The  court  overruled  the  ob- 
jection of  the  defendant  to  the  answer  of  said  witness  to 
said  8th  interrogatory,  and  permitted  the  plaintiff  to  read 
said  answer  in  evidence  to  the  jury ;  but  distinctly  stated  to 
the  jury,  at  the  same  time,  that  they  must  not  allow  any 
weight  or  effect  whatever  to  said  answer,  unless  they  were 
convinced  from  the  whole  evidence  in  the  cause,  in  the  first 
place,  ihat  the  said  statement  of  the  said  witness  was  in 
fact  made  to  the  defendant,  and  that  it  was  made  under 
such  circumstances,  and  was  of  such  a  character  as  natu- 
rally called  for  a  reply  from  him,  and  that  the  defendant 
was  at  the  time  in  such  a  situation  that  he  would  probably 
respond  to  it,  and  that  he  did  not  respond  to  it ;  to  which 
rulings  and  decisions  of  the  court  the  defendant  excepted." 
The  court  afterwards  instructed  the  jury,  in  reference  to 
this  evidence,  "that  they  must  first  determine,  from  the 
whole  evidence,  whether  they  believed  that  said  statement 
was  made  by  the  witness  to  the  defendant,  and  was  made 
under  such  circumstances,  and  was  of  such  a  character,  as 
naturally  called  for  a  reply  from  him,  and  that  he  made  no 
reply  to  it ;  that,  if  they  did  not  beUeve  all  this  from  the 
evidence,  they  must  not  allow  any  weight  or  effect  whatever 
to  said  answer  as  evidence,  and  must  altogether  exclude  it 
from  their  consideration  in  making  up  their  verdict ;  but,  if 
they  beheved  all  this,  they  might  consider  the  defendant's 
failure  to  reply  to  the  said  statement  as  an  admission  of  the 
truth  of  said  statement,  if  they  thought  proper  so  to  con- 
sider it.  The  defendant  also  excepted  to  this  charge  of  the 
court." 

The  several  rulings  of  the  court  to  which,  as  above  sta- 
ted, exceptions  were  reserved,  are  now  assigned  as  error. 
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Geo.  W.  Guxn,  with  whom  were  Clopton  <fc  Ligon,  and 
Thos.  H.  Watts,  for  appellant. 
W.  P.  Chilton,  contra. 

E.  W.  WALKER,  J.— [1.]  The  action  of  the  court  be- 
low in  refusing  to  hear  the  evidence  offered  in  support  of 
the  motion  to  suppress  the  depositions  of  Hunter  and  Ram- 
sey, and  in  overruling  that  motion,  was,  in  substance  and 
effect,  a  refusal  to  re- try,  on  the  gi'ound  of  newly  discovered 
evidence,  a  motion  to  suppress  depositions.  The  hearing  a 
second  time  of  a  motion  to  suppress  a  deposition,  is  a  mat- 
ter which  must  be  left  to  the  discretion  of  the  court  to 
which  the  application  is  made.  It  is  like  an  application  for 
a  new  trial,  or  for  permission  to  file  new  pleas,  or  to  renew^ 
any  motion  W'hich  is  made  in  the  progi'ess  of  a  cause,  and 
falls  within  the  principle  of  several  decisions  heretofore 
made  by  this  court,  which  are  collated  in  Mahone  v.  Wil- 
lianis,  decided  at  the  present  term.  The  refusal  of  a  new 
trfal  can  not  be  revised,  no  matter  how  important  the  cause, 
nor  how  well  founded  the  applicati(5n  may  have  been. 
There  is  no  distinction,  between  the  refusal  of  a  new  trial 
of  a  cause,  and  the  refusal  of  a  new  trial  of  a  motion  to 
suppress  a  deposition,  which  would  justify  the  adoption  of 
a  different  rule  in  the  two  cases.  Wo  think  it  consistent 
with  principles  recognized  in  this  court,  and  in  every  re- 
spect the  better  practice,  to  hold  the  decision  of  all  such 
questions  as  the  allowance  of  the  renewal  of  a  motion  to 
be  in  the  discretion  of  the  court  below,  and  not  revisable. 
Such  a  question  "  depends  so  much  on  the  discretion  of  the 
court  below,  which  must  be  regulated  more  by  the  circum- 
stances of  every  case  than  by  any  precise  and  kno'W'n  rules 
of  law,  and  of  which  the  superior  court  can  never  become 
fully  possessed,  that  there  would  be  more  danger  of  injuiy 
in  re'S'ising  matters  of  this  kind,  than  Avhat  might  result  now 
and  then  from  an  arbitrary  acd  improper  exercise  of  this 
discretion." — 3Iar.  Ins.  Co.  v.  Hodgson,  6  Cranch,  206. 

[2.]  After  the  court  had  refused  to  hear  the  evidence 
which  the  defendant  proposed  to  introduce  in  support  of 
his  motion  to  suppress  the  depositions,  the  defendant,  in 
the  course  of  the  trial,  offered  the  same  e%4dence,  "for  the 
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purpose  of  impairing  the  weight  of  the  depositions."  This 
evidence  related  entirely  to  the  manner  of  taking  the  depo- 
sitions, and  would  seem  to  be  pertinent  only  to  the  question, 
whether  they  had  been  regularly  or  irregularly  taken.  This 
was  a  question  exclusively  for  the  court,  and  had  been  de- 
cided by  the  court.  It  is  said,  however,  that  the  evidence 
was  admissible,  for  the  purpose  of  impeaching  the  witness 
Hunter,  because  it  contradicted  some  of  the  statements 
contained  in  his  deposition.  We  need  not  inquire  whether 
the  statement  that  evidence  was  offered  "  for  the  purpose  of 
impairing  the  weight  of  the  depositions,"  should  be  con- 
strued as  a  statement  that  it  was  offered  for  the  purpose  of 
impeaching  the  witnesses.  Nor  wUl  we  stop  to  consider 
whether  the  witness  Hunter  could  be  impeached  by  contra- 
dicting liis  statements  as  to  the  matters  referred  to ;  nor 
whether  there  are  not  other  satisfactory  reasons  for  reject- 
ing the  evidence.  It  is  a  sufficient  answer  to  the  argument 
just  mentioned,  to  say  that,  conceding  the  appellant's  con- 
struction of  the  bill  of  exceptions  to  be  correct,  the  e"Vii- 
dence  was  offered  for  the  purpose  of  impeaching  the  wit- 
ness Bamsey,  as  well  as  for  the  purpose  of  impeaching 
Hunter  ;  and  as  it  is  not  pretended  that  it  contradicted  any 
part  of  Bamsey' s  deposition,  it  was  clearly  not  admissible 
for  the  purpose  of  impeaching  him. — Campbell  v.  State, 
23  Ala.  44  (81).  When  evidence  is  offered  for  two  specified 
purposes,  for  either  of  which  it  is  inadmissible,  it  is  not  error 
to  reject  it. — Johnson  v.  Marshall,  34  Ala.  622 ;  Bartee  v. 
James,  83  Ala.  34, 

[3.]  The  defendant  could  not  have  been  injured  by  the 
admission  of  the  answer  of  Jackson  to  the  8th  interroga- 
tory, guarded,  as  it  was  by  the  court  at  the  time  of  its  in- 
troduction, and  by  the  subsequent  charge  to  the  jury. — 
See  Lawson  &  Swinney  v.  State,  20  Ala.  65. 

Judgment  affirmed. 
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BEOADHEAD  vs.  JONES. 

[action   OXPKOMISSOI5Y  JsOTE,  BY  ASSIGNEE  AGAINST  MAKER.] 

1.  Competency  of  maker  of  pronxissorif  note,  or  distributee  of  his  e»tate,  as 
witness  for  eo^maker. — ^In  an  action  against  one  of  the  joint  makers 
of  a  promissory  note,  a  distributee  of  the  estate  of  a  deceased  co-maker, 
who  was  not  sued,  is  a  competent  witness  (Code,  $  2302)  for  the 
defendant. 

2.  Validity  of  note  given  for  money  loaned  by  slave. — A  promissory  note, 
given  for  money  borrowed  from  a  slave  without  the  written  consent 
of  the  master,  is  void,  and  will  not  support  an  action  ;  but,  if  the 
money  was  derived  from  the  slave's  earnings,  and  was  loaned  by  him> 
without  the  knowledge  or  consent  of  the  master,  it  might  be  recov. 
ered  by  the  master  in  an  action  for  money  had  and  received  ;  yet,  if 
the  money  was  loaned  by  a  bailee,  with  whom  it  had  been  deposited 
by  the  slave,  and  a  promissory  note  taken  payable  to  such  bailee,  the 
master  cannot,  as  the  equitable  or  beneficial  owner,  (Code,  ij  2129,) 
maintain  an  action  on  the  note,  because  no  fiduciary  relation  existed 
between  him  and  such  bailee. . 

3.  Set-off  against  such  note. — In  an  action  on  a  promissory  note  given  for 
money  borrowed  from  a  slave,  and  made  payable  to  the  bailee  with 
whom  the  slave  had  deposited  the  money,  a  debt  due  from  the  slave 
to  one  of  the  makers,  who  is  not  sued,  is  not  available  as  a  set-off" 
against  the  assignee. 

4.  Plea  denying  plaintiff's  otcnersltip  of  note. — In  an  action  on  a  promis- 
sory note,  a  sworn  plea  is  necessary  to  put  the  plaintiff  to  the  proof 
of  his  ownership  ;  and  if  such  plea  is  not  sworn  to,  it  should  b© 
struck  from  the  files  on  motion. 

Appk\l  from  the  Circuit  Court  of  Bibb. 
Tried  before  the  Hon.  Pokter  King. 

This  action  was  brought  by  Hugh  Jones,  against  Michael 
K.  Broadhead  and  "William  Dunlap;  was  founded  on  a 
promissory  note  for  two  hundred  and  twenty  dollars, 
executed  by  the  defendants  jointly,  dated  the  23d  AprO, 
1854,  and  payable  the  1st  January,  1855,  to  D.  E.  Davis,  or 
bearer;  and  was  commenced  on  the  24th  August,  1857. 
The  defendant  Dunlap  died  pending  the  suit,  and  the 
action  was  abated  as  to  him.  The  defendant  Broadhead 
pleaded,  "  1st, non  assumpsit;  2d,  payment;  3d,  set-off ;  4th, 
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that  the  note  sued  on  is  not  the  property  of  the  plaintiff; 
5th,  that  the  plaintiff  is  not  the  party  really  interested  in 
said  note ;  6th,  that  said  note  was  [given]  for  the  services 
of  a  negro  man,  named  Dick,  who,  while  he  was  rendering 
the  services  for  which  said  note  was  given,  was  permitted 
by  the  plaintiff',  who  had  the  legal  title  to  said  slave,  to  go 
at  large,  and  hire  himself  out,  contrary  to  the  statute,  &o.;" 
and  issue  was  joined  on  all  these  pleas. 

On  the  trial,  as  the  bill  of  exceptions  shows,  after  the 
plaintiff  had  read  in  evidence  the  note  on  which  the  suit 
was  founded,  the  defendant  introduced  one  Woolley  as  a 
witness,  who  testified,  "  that  he  was  well  acquainted  with  a 
slave  named  Dick  Herrington,  commonly  known  as  '  Free 
Dick ; '  that  said  slave  had  belonged  to  John  Herrington, 
who  died  in  said  county  in  18.50,  or  1851 ;  that  said  slave, 
since  the  death  of  said  Herrington,  had  gone  at  large,  hired 
himself  out,  made  his  own  contracts,  and  received  the 
money  that  he  earned  by  his  labor ;  that  he  made  Maples- 
ville,  in  said  county,  his  headquarters,  and  stayed  about 
there,  employing  his  time  as  he  pleased ;  that  he  followed 
ditching  for  a  considerable  portion  of  the  time,  and  made  a 
good  deal  of  money  in  that  way ;  that  he  also  had  a  shoe 
shop  in  Maplesville^during  a  part  of  the  time,  and  had  hands 
employed  under  him  in  making  shoes,  which  he  sold  to  the 
community  at  large ;  that  he  also  had  a  shop  in  said  town, 
where  he  sold  candy,  cheese,  tobacco,  &c.;  that  he  also  pur- 
chased and  owned,  during  that  time,  two  negro  boys  ;  that 
said  David  E.  Davis,  the  payee  of  said  rote,  also  lived  in 
said  town  during  a  part  of  said  time,  and,  at  and  after  the 
date  of  the  note  sued  on,  acted  as  a  sort  of  agent  or 
guardian  for  said  Dick  in  the  transaction  of  his  business; 
that  he  kept  Dick's  papers  for  him,  and  had  a  little  wooden 
box,  known  as  '  Dick's  box,'  in  which  he  kept  all  of  Dick's 
papers  ;  that  he  (witness)  saw  the  note  sued  on  in  said  box 
a  short  time  before  the  death  of  said  D.  E.  Davis,  and  also, 
according  to  his  best  recollection,  after  the  death  of  said 
Davis ;  and  that  said  Dick,  during  all  the  aforesaid  period, 
was  generally  reputed  and  recognized  as  a  free  man  in  the 
community  where  he  lived." 

The  defendant  then  introduced  one  Forshee  as  a  witness, 
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whose  testimony,  as  to  the  status,  &c.  of  Dick,  was  the  same 
as  that  of  the  witness  Woolley,  and  who  also  testified, 
"  that  said  D.  E.  Davis  died  in  May,  1856  ;  that  said  Davis, 
for  several  years  before  his  death,  acted  as  agent  or  guar- 
dian for  said  Dick,  and  had  a  wooden  box  in  which  he  kept 
Dick's  papers ;  that  he  (witness)  had  heard  said  Davis  say 
that  the  papers  in  that  box  belonged  to  Dick  ;  that  he  saw 
the  note  sued  on  in  said  box,  both  before  the  death  of  said 
Davis,  and  three  or  four  days  after  his  death ;  that  he  was 
the  administrator  of  the  estate  of  said  Davis,  and  did 
not  claim  said  note  as  the  property  of  said  estate  ; 
that  he  consulted  with  the  witness  Woolley,  as  to  what 
should  be  done  with  the  papers  in  said  box,  and  the  note 
was  afterwards  delivered  up  to  Dick ;  that  he  afterwards 
saw  said  note  in  the  possession  of  Dick,  who  offered  to 
trade  it  to  him,  but  witness  dechned  to  take  it  until  he  could 
see  William  Dunlap,  one  of  the  makers ;  that  he  afterwards 
saw  said  Dunlap,  and  that  Dunlap  told  him  that  the  note 
was  given  for  money  borrowed  from  said  Dick,  that  he  had 
paid  it,  and  that  Dick  was  then  owing  him  a  balance." 
The  defendant  then  introduced  as  a  -watness  one  James 
Dunlap,  who  was  a  brother  of  said  William  Dunlap,  and 
who  testified,  in  addition  to  the  facts  above  stated  as  to  the 
status,  (fee,  of  Dick,  that  Dick  was  indebted  to  said  WiUiam 
Dunlap,  at  the  time  of  the  death  of  the  latter,  in  the  sum 
of  about  one  hundred  and  fifty  dollars,  for  the  board  of  his 
hands,  the  price  of  a  rifle  sold  to  him  by  said  William 
Dunlap,  and  other  items.  "  In  order  to  show  the  assent  of 
the  person  legally  authorized  to  give  it,  to  the  use  of  said 
claims  as  a  set-oif  against  the  plaintiff's  demand  in  this 
case,  the  defendant  read  in  evidence  letters  of  administra- 
tion on  the  estate  of  said  WiUiam  Dunlap,  which  were  duly 
granted  to  him,  by  Che  probate  court  of  said  county  of 
Bibb,  on  the  9th  April,  1860.  After  the  evidence  on  both 
sides  was  closed,  the  defendant  ('■')  moved  the  court  to 
exclude  from  the  jury  all  the  evidence  of  said  James 
Dunlap  tending  to  show  an  indebtedness  on  the  part  of 
said  Dick  to  said  WiUiam  Dunlap,  as  above  set  out.  The 
court  sustained  the  objection,  and  excluded  the  evidence ; 
to  which  ruhng  of  the  court  the  defendant  excepted." 
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"  The  defendant  offered  as  a  witness  one  D.  E.  Dunlap, 
who,  being  examined  on  his  voir  dire,  stated,  that  he  was 
a  brother  of  said  William  Dunlap,  who  died  intestate,  having 
never  been  manied,  and  whose  brothers  and  sisters  were 
his  heirs.  The  court  thereupon  sustained  the  plaintiff 's 
objection  to  the  competency  of  said  James  Dunlap  as  a 
witness,  and  excluded  him ;  to  which  ruling  the  defendant 
excepted." 

"  The  above  being  all  the  evidence  in  the  case,  the  court 
thereupon  charged  the  jury,  that,  if  the  boy  Dick  was  a 
slave,  and  was  allowed  by  his  owner  to  go  at  large,  and  to 
hire  himself  out,  this  would  be  in  violation  of  the  law,  and 
the  owner  could  not  recover  for  his  services  or  wages  while 
thus  going  at  large  ;  but  that,  if  Dick  collected  the  money 
for  his  wages,  then  the  money  so  collected  belonged  to  his 
owner ;  and  if  he  (said  Dick)  then  loaned  it  out,  and  took 
a  note  for  it,  his  owner  could  recover  on  such  note  in  this 
action. 

"  The  court  charged  the  jury,  also,  that  if  said  Dick  was 
a  slave,  and  was  permitted  by  his  owner  to  go  at  large,  and 
to  hire  himself  out,  and  to  receive  the  proceeds  of  his 
labor,  then  the  money  so  received  by  him  would  be  the 
property  of  his  owner  ;  and  if  the  note  sued  on  was  given 
for  money  thus  earned,  [and  |  said  note  belonged  to  the 
plaintiff,  then  he  was  entitled  to  recover  in  this  action. 

"The  defendant  excepted  to  each  of  these  charges,  and 
then  requested  the  court  to  instruct  the  jury — 

"  1.  That  if  they  believed,  from  the  evidence,  that  the 
boy  Dick  was  a  slave,  and  was  permitted  by  his  owner  to 
go  at  large,  and  to  hire  himself  out ;  and  that  he  earned 
money  while  so  doing  ;  and  that  the  money  for  which  the 
note  sued  on  was  given,  was  part  of  such  money, — then 
the  plaintiff  could  not  recover  in  this  action. 

"  2.  That  if  they  believed,  from  the  e%'idence,  that  the 
boy  Dick  was  permitted  to  go  at  large,  and  to  hire  himself 
out ;  and  that,  while  so  doing,  he  earned  the  money  for 
which  the  note  sued  on  was  given ;  [and]  that  there  was 
not  sufficient  evidence  before  them  to  satisfy  them  that  the 
plaintiff  was  the  owner  of  said  Dick, — then  the  plaintiff* 
could  not  recover  in  this  action. 


100  ALABAMA- 


Bioaflbead  v.  Joues. 


"  3.  That  if  there  was  not  evidence  before  them  to 
satisfy  their  minds  that  the  plaintiff  was  the  owner  of  the 
boy  Dick  when  said  money  was  earned,  or  when  said  note 
was  given,  or  since  that  time,  then  the  plaintiff  conld  not 
recover  in  this  action. 

"  4.  That  if  no  evidence  was  offered  to  show  that  the 
plaintiff  was  at  any  time  the  owner  of  the  boy  Dick,  the 
plaintiff  could  not  recover  in  this  action. 

"  5.  That  if  they  believed,  from  the  evidence,  that  the 
note  sued  on  was  given  for  money  earned  by  Dick  while 
going  at  large  and  hiring  himself  out,  being  made  payable 
to  David  E.  Davis,  who  acted  as  his  agent  or  next  friend, 
and  was  in  the  possession  of  said  Davis  at  the  time  of  his 
death  ;  and  that  Dick  obtained  the  possession  of  said  note 
after  the  death  of  said  Davis,  then  the  burden  of  proof  was 
on  the  plaintiff,  to  show  how  he  acquired  the  possession  of 
the  note  ;  and  if  there  was  no  satisfactory  evidence  before 
them  on  this  point,  that  they  should  find  for  the  defendant. 

*'  6.  That  if  they  believed,  from  the  evidence,  that  the 
note  sued  on  was  given  for  money  loaned,  which  was  earned 
by  Dick  while  going  at  large  and  hiring  himself  out ;  and 
that  said  money  went  into  the  hands  of  said  Davis,  who 
was  acting  as  guardian  or  agent  for  said  Dick;  and  that 
said  Davis,  acting  for  and  in  behaK  of  Dick,  and  while  said 
Dick  was  still  permitted  to  go  at  large,  loaned  out  said 
money,  as  Dick's  money, — then,  if  they  further  believed 
that  the  plaintiff  knew  and  connived  at  said  Dick's  going  at 
large  and  hiring  himself  out  as  aforesaid,  and  asserted  no 
title  to  said  note,  and  gave  I  no]  notice  that  either  Dick  or 
said  note  belonged  to  him,  the  plaintiff  could  not  recover 
in  this  action. 

"  7.  That  if  they  believed,  from  the  evidence,  that  for 
several  years,  both  before  and  after  the  death  of  said  David 
E.  Davis,  the  boy  Dick  went  at  large,  and  hired  himself  out, 
with  the  knowledge  and  permission  of  the  plaintiff;  and 
that  the  money  for  which  said  note  was  given,  was  earned 
by  the  labor  of  said  Dick,  while  thus  permitted  to  go  at 
large,  and  was  loaned  out,  in  the  course  of  liis  business,  as 
his  money,  the  plaintiff  in  no  way  interfering,  the  plaintiff 
could  not  recover  in  this  case. 
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"8.  That  if  they  beHeved,  from  the  evidence,  that  the 
note  sued  on  went  into  the  possession  of  Dick  after 
the  death  of  said  Davis,  and  their  minds  were  not 
satisfied,  from  the  evidence,  that  Dick  belonged  to  the 
plaintiff,  then  the  burden  of  proof  was  on  the  plaintiff,  to 
show  how  he  received  the  note  ;  and  that  if  there  was  no 
evidence  to  satisfy  their  minds,  as  to  how  he  acquired  the 
note,  they  must  find  for  the  defendant. 

"  9.  That  if  they  believed  all  the  evidence,  it  would  be 
their  duty  to  find  a  verdict' for  the  defendant." 

The  court  refused  each  of  these  charges,  and  the  defend-' 
ant  excepted ;  and  he  now  assigns  as  error  all  the  rulings  of 
the  court,  to  which,  as  above  stated,  he  reserved  exceptions. 

GoLDTHWAiTE,  EiCE  &  Semple,  for  appellant. 
Bykd  &  Morgan,  and  J.  E.  John,  contra. 

A.  J.  WALKEE,  C.  J.— [1.]  In  rejecting  D.  E.  Dunlap, 
as  an  incompetent  witness  for  the  defendant,  the  court 
below  brought  itself  in  conflict  with  the  decision  in  Rvpert 
dt  Cassity  v.  Elston,  (35  Ala.  79,)  and  committed  an  error 
for  which  its  judgment  must  be  reversed. 

The  charges  given,  and  the  charges  asked  and  refused, 
involve  several  material  questions;  and  we  proceed  to 
adjudicate  those  questions  so  far  as  may  be  necessary  to 
guide  the  court  below  on  a  future  trial. 

[2.]  Sections  3283  and  3284  of  the  Code  pertain  to  the 
offense  of  supplying  liquor  to  a  slave.  The  next  section 
prescribes  a  punishment  for  buying  or  receiving  from  a 
slave  "  any  other  article  or  commodity,  of  any  kind  or 
description,  without  the  consent  of  the  master,  owner,  or 
overseer  of  such  slave,  verbally  or  in  writing,  expressing 
the  articles  permitted  to  be  sold  to,or  bought  or  received  from 
such  slave."  Under  this  law,  it  would  be  an  indictable 
offense  to  receive  money  on  loan  from  a  slave,  in  person,  or 
through  the  known  representation  of  another,  without  the 
consent  of  the  master,  owner,  or  overseer,  expressing  that 
the  money  was  permitted  to  be  loaned. — Stcmley  v.  Nelson, 
28  Ala.  514.  Therefore,  if  the  note  in  this  case  was  given 
for  money  ^o  loaned,  the  consideration  is  illegal,  and  the 


102  ALABAMA. 


Broadliead  v.  Jones. 


note  void.  It  is  a  question  whiola  occurs  to  us,  whether 
the  loan  of  money  by  a  slave  would  not  be  inconsistent  with 
his  status,  and  with  the  public  policy  and  law  controlling  it; 
and  whether,  therefore,  any  contract  in  consideration  of 
such  loan  would  not  be  illegal  and  void,  even  though  made 
with  the  master's  consent. — Love  v.  BrindJe,  7  Jones'  Law, 
(N.  C.)  560 ;  White  v.  CUne,  ih.  374.  But  we  think  the 
decision  of  this  question  will  not  be  necessary  in  this  case, 
and  we  pretermit  any  consideration  of  it. 

A  slave's  earnings,  or  acquisitions,  belong  to  the  master. 
The  money,  for  the  loan  of  which  the  note  in  this  case 
was  given,  if  the  product  of  the  slave's  earnings,  would 
belong  to  the  master,  who  could  recover  it  in  an  action  for 
money  had  and  received. —  Webh  v.  Kelly,  37  Ala.  333;  Ster- 
rett's  Executor  v.  KoMer,  37  Ala.  366 ;  Jones  v.  Nirdlinger, 
20  Ala.  488;  SlianUin  v.  Johnson,  9  Ala.  271.  The  suit 
here,  however,  is  not  for  the  recovery  of  the  money,  but 
upon  the  note  given  by  the  borrower  for  the  loan  of  it. 
This  note,  as  we  have  already  seen,  is  void,  if  the  money 
was  loaned  by  the  slave.  If,  however,  the  payee  of  the 
note,  Davis,  having  the  money  in  his  possession,  loaned  it 
out  on  his  own  account,  and  not  for  the  slave,  and  took  the 
note  payable  to  himself,  the  case  is  presented  of  one  man's 
converting  to  his  use  the  money  of  another,  and  taking  a 
note  for  the  loan  of  it  payable  to  himself.  If  that  should 
be  the  case  presented  on  a  future  trial,  the  question  will 
arise,  whether  a  constructive  trust  in  favor  of  the  master, 
who  was  the  owner  of  the  money,  attached  to  the  note 
given  to  the  payee  in  consideration  of  the  tortious  loan  of 
the  money.  If  such  a  trust  .arose,  the  master  of  the  slave 
would  be  the  equitable  owner  of  the  note,  and  he,  or  his 
representative,  might  maintain  an  action  on  it,  under  the 
authority  of  section  2 1 29  of  the  Code.  But  no  such  trust 
would  arise  in  the  case  above  stated.  Where  one  occu- 
pying some  fiduciary  relation  to  the  owner  of  money 
converts  it  into  something  else,  the  law  implies  a  trust  in 
favor  of  the  owner  of  the  money  at  his  election  ;  but  this 
doctrine  does  not  apply,  unless  some  fiduciary  relation 
existed.  1  Lead.  Cases  in  Eq.  (Hare  k  W.'s  notes,)  277; 
2  Fonb.   Eq.  (top)  423,   (marg.)   118  n.  ;  U.  S.  v.  Hand, 
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2  Wash.  Cir.  C.  E.  435-445 ;  2  Story's  Eq.  Jar.  §  §  1258, 
1259,  1260,  1261 ;  Taylor  v.  Plumer,  3  M.  &  S.  574  ;  Get- 
man  V.  Getman,  1  Barb.  Ch.  R.  499-514 ;  CarrqiMl  v.  Drake, 
4  Iredell's  Eq.  94 ;  Thompson  v.  Perkins,  3  Mason,  235 ; 
Wallace  v.  Duffield,  2  S.  &  R.  521 ;  Union  Bank  v.  Baker, 
8  Hump.  447. ' 

It  has  been  decided  in  Tennessee,  that  one  who  loans 
out  money  deposited  by  a  slave  with  him,  and  takes 
a  note  payable  to  himself,  may  sue  in  his  own  name  and 
recover  upon  it. — Jenkins  v.  Broion,  6  Humph.  299. 

[3.]  The  matters  of  account  against  Dick,  his  status  as  a 
slave  being  established,were  incompetent  as  evidence  for  any 
purpose  which  we  can  perceive.  They  certainly  would  not 
constitute  a  valid  set-off  in  this  case. 

[4.]  Under  our  rule  of  practice,  the  onus  of  proving  the 
beneficial  ownership  of  a  note  is  not  cast  upon  the  plaintiff, 
without  a  sworn  plea. — Ala.  dt  Miss.  R.  R.  Go.  v.  Sanford  dc 
Bcid,  36  Ala.  703.  The  plea  in  this  case,  which  contests 
the  plaintiff's  ownership  of  the  note,  must  be  stricken  out, 
on  motion,  unless  it  is  sworn  to. 

Reversed  and  remanded. 


TOLISON  vs.  THE  STATE. 

[proceedings  ox  forfeited  recogkizaxck.] 

1.  Siiffideiity  of  recognizance  in  description  of  offense  and  defendant's  name. 
Where  the  iudictment  charges  the  offense  of  living  in  adultery  or 
fornication,  and  describes  the  defendant's  name  as  Caroline  T. ;  while 
the  recognizance  is  signed  by  Lucinda  Katharine  T.,  and  is  conditioned 
for  her  appearance  at  the  next  term  of  the  court,  "to  answer  to  an 
indictment  pending  in  said  court  against  her,  for  the  offense  of  adul- 
tery and  fornication";  and  the  recitals  of  the  judgment  nisi  state, 
that  it  appeared  to  the  satisfaction  of  the  court  that  the  said  Caro- 
line T.  "signed  her  bond  by  the  name  of  Lucinda  Katharine  T.", — there 
is  no  variance  or  misdescription  which  is  available  to  the  recognizors, 
either  on  error,  or  on  motion  to  set  aside  the  tiual  judgment  in  the 
court  below. 
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2.  "Stay-law"  of  1861  construed,  as  to  rendition  of  judgment  against  sol- 
diers.— Uuder  the  9th  section  of  the  act  "  to  regulate  judicial  proceed-^ 
iugs,"  approved  December  10,  18(51,  (Session  Acts  18G1,  p.  36,)  which 
forbids  the  rendition  of  judgment  "  against  any  citizen  or  resident  of 
this  State,  who  is,  or  shall  be,  a  volunteer  in  the  actual  military  ser- 
vice of  this  State  or  the  Confederate  States,  so  long  as  he  continues 
in  such  military  service  as  a  volunteer," — a  sui'ety  on  a  forfeited  recog- 
nizance can  not  have  the  linal  judgment  amended  nunc  pro  tunc,  so  as  to 
discharge  him,  by  proving  that,  prior  to  the  term  at  which  it  was  ren* 
dered,  "he  had  enlisted  and  entered  into  the  service  of  the  Confed- 
erate States,  and  was  in  actual  service  at  the  rendition  of  the  judg- 
ment." 

Appeal  from  the  Circuit  Court  of  Randolph. 
Tried  before  the  Hon.  John  T.  Heflin. 

The  bill  of  exceptions  in  this  case  shows  the  following 
facts:  At  the  spring  term,  1860,  of  said  circuit  court,  an 
indictment  was  found  against  Abner  Nixon  and  Caroline 
Tolison,  charging  that  they  "lived  together  in  a  state  of 
adultery  or  fornication."  The  defendant  Tolison  having 
been  arrested,  the  sheriff  took  from  her  a  recognizance, 
which  was  dated  the  4th  September,  1861 ;  was  signed  by 
Lucinda  Katharine  Tolison,  B.  C.  Harris,  and  R.  G.  Gibbs ; 
and  was  conditioned  that  "  the  said  Lucinda  Katharine  ap- 
pear at  the  next  term  of  the  circuit  court  of  Randolph 
county,  and  from  term  to  term  thereafter  until  discharged 
by  law,  to  answer  to  an  indictment,  pending  in  said  court 
against  her,  for  the  offense  of  adultery  and  fornication." 
At  the  spring  term,  18fil,  the  defendant  having  failed  to 
appear,  the  following  judgment  nisi  was  rendered : 

"The  State       ]      Indictment  for  adultery  and  forni- 
vfi.  I  Cation.     It    appearing  to  the  satisfac- 

Abner  Nixon,  and  r  tion  of  the  court,  that  Caroline  Toli- 
CaroHne  Tolison.  son,  who  has  signed  her  bond  as 
Lucinda  Katharine,  B.  C.  Harris,  and  Ransom  Gibbs, 
agreed  to  pay  the  State  of  Alabama  two  hundred  dol- 
lars, unless  the  said  Tolison  appeared  at  this  term  of 
the  court  to  answer  in  this  case ;  and  the  said  Caro- 
line Tolison  having  failed  to  appear, — it  is  therefore  con- 
sidered by  the  court,  that  the  State  of  Alabama,  for  the  use 
of  Randolph  county,  recover  of  the  said  Caroline  Tolison, 
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B.  C.  Harris,  and  Kansom  Gibbs,  the  said  sum  of  two  hun- 
dred dollars,  unless  they  appear  at  the  next  term  of  this 
court,  and  show  cause  why  this  judgment  should  not  be 
made  absolute." 

On  tliis  judgment  a  scire  facias  was  issued,  which  was  di- 
rected to  "  Cornelia  Tolison,  (who  signed  her  bond  as  Lu- 
cinda  Katharine  Tolison,)  E.  C.  Harris,  and  E.  G.  Gibbs,'  * 
and  was  otherwise  in  the  usual  form.  The  scire  facias  hav- 
ing been  duly  executed  and  returned,  and  the  defendants 
having  failed  to  appear  and  show  cause,  the  judgment 
against  them  was  made  absolute  at  the  February  term, 
1862  ;  the  principal  defendant  being  described  as  Caroline 
Tolison,  "  who  signed  her  bond  as  Lucinda  Katharine  To- 
lison." At  the  March  term,  1863,  the  defendants  ap- 
peared, "  and  moved  the  court  to  vacate  and  set  aside  the 
final  judgment  rendered  against  them  at  the  last  term,  and 
also  to  tacate  and  set  aside  the  judgment  nisi  rendered 
against  them  at  a  previous  term,  and  to  render  said  judg- 
ments at  this  term,  nunc  'pro  tunc,  as  of  the  terms  at  which 
they  were  respectively  rendered ;  and  thereupon  the  de- 
fendants showed  to  the  court,  by  the  record,  and  by  other 
legal  proper  evidence,"  &c.,  stating  all  the  proceedings  had 
in  the  cause,  as  above  recited,  "  and  that  said  E.  G.  Gibbs, 
previous  to  the  term  to  which  said  scire  facias  was  returnable, 
had  enhsted  and  entered  into  the  servdce  of  the  Confederate 
States  of  America,  and  was  in  actual  service  at  the  rendition  of 
the  judgment  final."  "  Upon  this  evidence,  the  court  over- 
ruled the  motion,  and  each  part  thereof,  on  the  ground  that 
any  errors  apparent  in  the  proceedings  are  not  clerical,  and, 
therefore,  are  not  amendable  in  this  court  at  this  term " ; 
to  which  ruling  of  the  court  the  defendants  excepted. 

The  appeal  is  sued  out  by  B.  C.  Harris,  and  errors  are 
assigned  by  him  jointly  with  L.  K.  Tolison.  The  errors 
assigned  are,  the  rendition  of  the  judgment  nisi,  the  ren- 
dition of  the  judgment  absolute,  the  refusal  to  set  aside 
each  of  those  judgments,  and  the  refusal  to  amend  the  final 
judgment  "so  as  to  make  it  conform  to  the  evidence." 

J.  Falknee,  for  the  appellants,  cited  Brotoder  v.   The 
State,  9  Ala.  58 ;  Badger  d  Clayton  v.  The  State,  5  Ala.  21; 
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Hoioie  (k  Morrison  v.  Ttve  State,  1  Ala.  113;  Hall  v.  The 
State,  9  Ala.  827  ;  Code,  §§  2401,  2406 ;  Session  Acts,  1861, 
p.  36,  §  9. 

M.  A.  Baldwin,  Attorney- General,  contra,  cited  Eld  red  v. 
The  State,  31  Ala.  393  ;  Vasser  v.  The  State,  32  Ala.  586  ; 
Welch  V.  The  State,  36  Ala.  277. 

STONE,  J. — In  the  proceedings  had  in  this  cause,  up  to 
the  rendition  of  judgment  final  on  the  bail  bond,  we  find 
no  error  which  is  available  to  appellants. — See  State  v. 
Eldred,  31  Ala.  393 ;  Vasser  v.  The  State,  32  Ala.  586 ; 
Welch  V.  The  State,  36  Ala.  377. 

[2.]  The  appellants  contend,  that  the  judgment  should 
have  been  amended  nunc  pro  tunc,  so  as  to  discharge  K.  G. 
Gibbs  from  its  operation,  under  the  9  th  section  of  the  act 
"to  regulate  judicial  proceedings,"  approved  December 
10th,  1861. — Pamph.  Acts,  36.  Without  noticing  the  ques- 
tion of  the  legahty  of  the  evidence,  under  which  the 
amendment  was  claimed,  or  any  other  point  except  what  is 
after  stated,  w«  think  the  applicant  failed  to  bring  his  case 
within  the  operation  of  the  statute,  and  the  court  did  not 
err  in  overruling  his  motion.  The  language  of  the  statute 
is,  "  That  no  judgment  shall  be  rendered  (except  in  attach- 
ment cases  already  commenced),  against  any  citizen  or 
resident  of  this  State,  who  is,  or  shall  be,  a  volunteer  in  the 
actual  military  service  of  this  State,  or  of  the  Confederate 
States,  so  long  as  he  continues  in  such  mihtarj'  service  as 
a  volunteer,"  <fcc.  The  only  facts  pertinent  to  this  question, 
on  which  the  amendment  was  claimed,  are  thus  stated  in 
the  bill  of  exceptions  :  "  And  that  previous  to  the  term  of 
the  court  to  which  it  was  returnable,  the  said  E.  G.  Gibbs 
had  enlisted  and  entered  into  the  service  of  the  Confederate 
States  of  America,  and  was  in  actual  service  at  the  rendition 
of  the  judgment  final." 

The  judgment  of  the  circuit  court  is  affirmed. 
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Ex  Parte  McCANTS. 

[IIABKAS    COHPU8.] 

1.  Liability  of  2>er8on  having  suhstitittc  in  Confederate  army  to  service  in 
State  militia. — A  person  who,  being  liable  to  military  service  in  the 
army  of  the  Confederate  States  under  the  "conscript  laws"  of  con- 
gress, procured  a  discharge  from  that  service  bj"^  furnishing  a  substi- 
tute in  his  stead,  is  nevertheless  subject  to  militia  duty  under  the 
State  laws,  and  is  liable  to  the  draft  ordered  by  the  governor  on  the 
17th  June,  1863,  under  the  requisition  of  the  president  of  the  Confed- 
erate States  for  seven  thousand  troops  from  the  militia  of  this  State. 

The  petitioner  in  this  case,  Allen  G.  McCants,  applied  to 
the  probate  judge  of  Montgomery  comity  for  the  writ  of 
habeas  corpus,  by  which  he  sought  to  obtain  his  discharge 
from  the  custody  of  Col.  John  H.  Cogboum,  commanding 
the  24th  regiment  of  the  militia  of  this  State.  The  facts 
of  the  case,  as  shown  by  the  petition  and  the  return  of  the 
writ,  which  were  uncontroverted,  are  these  :  In  January, 
1863,  the  petitioner,  being  liable  to  mihfcary  duty  under  the 
"conscript  laws"  of  congress,  procured  a  discharge  from 
service  in  the  army  of  the  Confederate  States,  by  furnishing 
a  substitute,  who  was  accepted  in  his  stead.  In  June,  1863, 
the  president  of  the  Confederate  States  made  a  requisition 
on  the  governor  of  this  State  for  seven  thousand  troops 
fi'om  the  State  militia,  to  be  mustered  into  the  service  of 
the  Confederate  States,  within  the  State  of  Alabama,  for 
the  term  of  six  months.  The  governor  thereupon,  on  the 
17th  June,  ordered  a  draft  of  the  State  militia. — General 
Orders,  No.  10.  The  draft  was  held  on  the  25th  July,  and 
the  petitioner  was  drafted  as  one  of  the  seven  thousand 
troops.  On  these  facts,  the  probate  judge  refused  to  dis- 
charge liim  from  custody ;  holding  that  his  discharge  from 
service  in  the  Confederate  States  army,  as  above  stated,  did 
not  exempt  him  from  hability  to  service  in  the  State  militia 
under  the  draft.  The  petitioner  then  renewed  his  applica- 
tion before  this  court,  where,  by  agreement  of  counsel,  the 
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case  was  argued  and  submitted  on  the  original  papers,  with- 
out a  transcript  or  bill  of  exceptions. 

A.  B.  Clithekall,  for  the  petitioner. 
Wm.  p.  Chilton,  contra. 

A.  J.  WALKEE,  C.  J.— The  president  of  the  Confederate 
States  made  a  requisition  upon  the  executive  of  this  State, 
for  seven  thousand  of  the  mihtia,  to  serve  within  the  State, 
for  six  months  from  the  first  of  August.  The  petitioner 
was,  on  the  2oth  July,  di-af ted  as  a  mihtia  man  under  that 
requisition.  Having  been  previously  enrolled  as  a  con- 
script, he  was,  on  the  29th  January  last,  discharged  because 
he  had  furnished  a  substitute.  The  question  of  the  case 
thus  stated  is,  whether  this  discharge  exempts  him  from 
habihty  to  serve  the  Confederate  States  as  a  militia-man ; 
and  for  the  reasons  which  we  proceed  to  state,  we  decide  it 
in  the  negative. 

The  mihtary  strength  of  the  Confederate  States  is  divided 
into  two  departments :  the  army  proper,  embracing  the 
provisional  and  permanent  organization,  and  the  mUitia. 
The  army  proper  has  been  created  by  virtue  of  an  authori- 
ty, bestowed  in  the  constitution,  "to  raise  and  support 
armies."  The  government  employs  the  mihtia  under  the 
separate  and  distinct  constitutional  power  "to  provide  for 
calling  forth  the  militia,  to  execute  the  Jaws  of  the  Confed- 
erate States,  suppress  insurrections,  and  repel  invasions." 
The  service  of  the  citizen  in  these  two  different  departments 
is  exacted  by  the  authority  of  distinct  powers,  granted  in 
distinct  clauses  of  the  constituiion. 

The  government  may  exercise  those  different  powers  for 
different  purposes,  and  may  impose  upon  citizens,  in  the 
two  distinct  departments,  duties  altogether  variant  in  their 
character  and  objects.  There  is  no  restriction  upon  the 
employment  of  the  army  proper,  except  such  as  may  be 
implied  from  the  limited  powers  of  our  Confederate  govern- 
ment. It  may  be  required  to  serve  in  an  aggressive  war  in 
foreign  countries,  or  in  building  or  garrisoning  fortifications 
in  times  of  peace ;  or  to  do  any  other  military  duty,  which 
the  government  may  legitimately  impose.  The  militia, 
however,  can  be  called  forth  only  for  the  three  purposes 
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specified  in  the  constitution,  of  executing  the  laws,  suppress- 
ing insurrections,  and  repelling  invasion.  It  may  happen, 
that  the  soldier  in  the  army  proper,  and  the  militia- man, 
may  be  engaged  in  the  same  service ;  but  the  obhgations 
of  the  former,  and  the  scope  of  his  duties,  are  by  far  the 
more  extensive,  and  his  service  may  be  more  perilous  and 
arduous,  more  distant  and  protracted. 

The  same  citizen  can  not  render  actual  service,  simulta- 
neously, in  both  the  military  departments ;  and,  therefore, 
the  government  can  not  require  it.  But  it  has  the  consti- 
tutional authority  to  exercise,  in  reference  to  any  citizen,  of 
the  proper  capacity  and  age,  either  of  its  distinct  powers, 
and  to  require  his  service  in  either  of  its  military  depart- 
ments. The  forbearance  of  the  government  to  reach  and 
take  any  citizen,  or  given  class  of  citizens,  by  the  exercise 
of  the  more  enlarged  power,  can  not  imply  an  obligation, 
or  commit  its  faith,  to  abstain  from  the  exercise  of  the  other 
more  restricted  power.  Nor  can  the  cessation  of  the  exer- 
cise of  the  power,  whereby  the  citizen  is  made  to  serve  in 
the  army  proper,  bind  it  not  to  exercise  the  other  power  of 
calling  forth  the  same  citizen,  as  a  mihtia-man,  to  do  the 
particular  duty  specified  in  the  constitution.  A  discharge 
from  the  operation  of  one  governmental  power  can  not  be 
a  discharge  from  another,  differing  in  the  extent  of  the 
obligations  imposed. 

Neither  the  intention  of  the  government  to  discharge  from 
militia  duty,  nor  the  desire  of  the  citizen  to  be  so  discharged, 
can  be  inferred  from  the  granting  of  a  discharge,  when 
asked,  from  the  army  proper.  Guided  by  considerations 
of  clemency,  or  public  poUcy,  the  government  may  yield  to 
solicitations  for  discharges  from  the  army  proper,  or  define 
conditions  upon  which  they  might  be  granted,  for  the  rea- 
son that,  in  an  emergency,  the  services  of  the  discharged 
soldier  may  stUl  be  made  available  for  local  defense,  the 
suppression  of  social  disturbances,  and  the  enforcement  of 
the  laws ;  and  the  citizen  may  well  be  supposed  to  have  re- 
conciled his  sense  of  patriotism  with  the  act  of  leaving  the 
army,  by  the  reflection  that  he  could  still  serve  the  country 
as  a  militia-man.  It  can  not,  therefore,  be  successfully  con- 
tended, that  the  discharge  was  contemplated,  either  by  the 
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government  or  by  the  citizen,  as  an  emancipation  from  the 
restricted  and  specific  duties  which  may  be  devolved  upon 
the  militia.  A  discharge  from  the  army  proper  alone  can 
have  no  effect  upon  the  obhgation  to  render  service  as  a 
part  of  the  mihtia. 

It  may  be  said,  that  the  petitioner's  discharge  was  not 
simply  from  the  army  as  a  conscript,  but  was  a  general  and 
comprehensive  discharge  from  the  military  service  of  the 
Confederate  States;  and  that,  therefore,  the  argument 
which  we  have  made  has  no  apphcation  to  the  case.  The 
discharge  was  granted  under  the  authority  of  the  ninth  sec- 
tion of  the  act  of  congress,  approved  April  16th,  1862. — 
That  act  simply  provides,  "that  persons  not  hable  for  duty 
may  be  received  as  substitutes  for  those  who  are,  under 
such  regulations  as  may  be  prescribed  by  the  secretary  of 
war."  Interpreting  the  transaction  between  the  govern- 
ment and  the  petitioner  in  the  light  of  the  act,  it  amounts 
only  to  this  :  that  the  petitioner,  by  virtue  of  the  law  owing 
service  in  the  army  proper,  tenders  a  man  to  render  it  in  his 
place  ;  the  government  accepts  him,  relieves  the  petitioner 
from  that  particular  service,  and  remits  him  to  his  original 
status.  He  is  discharged  only  from  the  service  which  an- 
other renders  in  his  place.  The  government  exempts  from 
no.  duty  except  that  which  another  binds  himself  to  render 
as  a  substitute.  It  discharges  from  duty  in  the  army  proper, 
which  the  law  authorized  it  to  exact,  and  not  from  the  mili- 
tia service,  in  which  he  had  no  substitute. 

Whenever  only  a  portion  of  those  within  the  militia  age 
are  placed  in  the  army  proper,  the  substitutes  will  be  found 
to  consist,  to  a  large  extent,  of  men  belonging  to  the  mih- 
tia. The  history  of  the  war  now  pending  will  show  many 
instances  of  the  substitution  of  militia-men.  If  the  peti- 
tioner's claim  to  exemption  is  well  founded,  whenever  a  sub- 
stitute and  the  principal  belong  to  the  militia,  two  men  are 
lost  to  the  militia  service  ;  the  principal,  because  he  has  a 
substitute  in  the  army ;  and  the  substitute,  because  he  is  in 
fact  in  the  army.  If  the  government  were  to  take  one- half 
the  militia  as  conscripts,  and  they  were  to  employ  the  other 
half  as  substitutes,  there  would,  upon  the  argument  for  pe- 
titioner, be  no  mihtia,  notwithstanding  haK  of  them  were 
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at  home  following  their  accustomed  vocations.  The  argu- 
ment leads  to  the  absurd  and  shocking  conclusion,  that  a 
law,  simply  extending  the  privilege  of  substitution  to  the 
people,  had  converted  all  those  who  might,  by  the  aid  of 
friendship  or  money,  procure  substitutes,  into  a  privileged 
class,  free  from  the  constitutional  obligation  to  serve  the 
Confederate  States  in  the  mihtia,  even  though  every  other 
person  belonging  to  that  arm  of  the  public  service  was  in 
the  army.     Such  an  argument  can  not  be  sound. 

It  is  contended,  that  he  who  has  furnished  a  substitute, 
is  constructively  in  the  army  proper,  and  that  he  can  not  be 
requh-ed  to  render  the  incompatible  service  of  the  militia- 
man. In  certain  cases,  the  law  from  given  premises  infers 
facts,  without  regard  to  their  actual  existence.  These  facts 
are  called  constructive.  Thus,  we  have  in  the  law  construc- 
tive fraud,  constructive  notice,  constructive  housebreaking, 
and  the^like.  The  inference  of  these  facts  is  made  upon 
principles  and  policy  which  can  not  apply  here,  and  their 
application  would  lead  to  the  most  glaring  absurdities. 
The  constructive  facts  are  not  presumed  to  exist  for  a  single 
purpose ;  but  the  law  adopts  them,  and  follows  them  in 
their  consequences.  If,  then,  the  principal  is  constructive- 
ly in  the  army  for  one  purpose,  the  law  must  accept  that 
fact  with  all  that  is  consequent  upon  it.  The  principal 
should  receive  the  pay,  and  all  the  privileges  and  exemp- 
tions provided  by  the  law  for  the  soldier  in  service ;  and  he 
should  suffer  for  the  desertion,  or  other  misconduct,  of  the 
substitute.  It  can  not  be  necessary  to  argue  this  point. 
From  the  very  nature  of  the  thing,  the  doctrine  of  construc- 
tion is  incapable  of  any  application  to  the  case.  Qui  facit 
'per  alium,  facit  per  se,  is  a  maxim  of  the  law  ;  but  it  has  no 
pertinency  to  the  question.  He  who  furnishes  a  substitute, 
does  not  serve  through  his  substitute.  The  latter,  on  the 
contrary,  serves  in  his  place — is  mustered  into  service,  and 
discharges  all  the  offices  of  a  soldier,  as  an  independent, 
distinct  person,  and  not  as  the  representative  or  agent  of 
another.  There  can  be  no  such  thing  as  doing  military 
duty  through  an  agent.  The  nature  of  the  servdce,  and  the 
constancy,  fortitude,  and  heroic  quahties  which  it  requires, 
are  such  as  to  exclude  the  idea  of  any  representation  by  an 
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agent  in  the  army.  The  principal  is  always  entitled  to  the 
agent's  earnings  in  the  business  of  the  agency;  and,  there- 
fore, if  the  substitute  were  but  an  agent,  the  principal  should 
receive  the  pecuniary  compensation,  and  the  higher  rewards 
of  honor,  and  fame,  and  gratitude,  which  await  the  faithful 
and  gallant  soldier,  and  stimulate  him  to  exhibitions  of  valor. 

These  reasons,  w^e  think.  Justify  the  conclusion  which  we 
announced  at  the  outset,  and  which  was  attained  as  the 
result  of  a  consultation,  in  which  aU  the  judges  of  the  court 
participated. 

The  petition  must  be  overruled,  and  the  petitioner  must 
pay  the  costs  of  the  proceeding. 

STONE,  J. — As  I  understand  the  term  militia,  found  in 
the  15th  and  16th  clauses  of  section  8,  article  I,  of  the 
Confederate  constitution,  it  does  not  mean  that  body  of  men, 
organized  under  State  authority,  who  are  kno^soi  as  State 
mihtia.  The  State  might  fail  to  make,  or  even  to  provide 
for,  an  organization  of  the  militia ;  and  still  the  right  and 
power  of  the  Confederate  government  to  "call  forth  the 
militia,  to  execute  the  laws  of  the  Confederate  States,  sup- 
press insurrections,  and  repel  invasions,"  would  remain 
unimpaired.  Clause  16  reserves  "to  the  States  respectively 
the  appointment  of  the  officers,  and  the  authority  of  train- 
ing the  militia,  according  to  the  discipline  prescribed  by 
congress;"  but  all  other  powders  are  to  be  exercised  by  or 
under  Confederate  authority.  I  wUl  not  say  the  State 
authorities  may  not,  if  they  will,  be  employed  and  aid  in 
calling  forth  the  militia ;  but  such  assistance  is  not  neces- 
sary to  the  exercise  of  this  power  by  the  Confederate  gov- 
ernment. The  State  is  armed  with  no  power  to  defeat  the 
call,  by  refusing  to  respond  to  it ;  but  congress  may  disre- 
gard State  agency  altogether  in  the  execution  of  this  power, 
and  provide  for  a  direct  call  on  the  people,  when  either  of 
the  exigencies  mentioned  in  the  fifteenth  clause  arises. 
Congress  has,  also,  the  clear  right  to  define  and  declare 
what  persons  shall  be  subject  to  militia  duty,  under  the  call 
of  the  Confederate  government ;  a  right  which  was  frequent- 
ly exercised  under  the  government  of  the  United  States. — 
See  Brightly's  Digest,  tit.  "3Iilitia" 
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My  construction  of  the  word  militia,  as  found  in  the  con- 
stitution, is,  that  it  is  not  confined  to  any  organization ;  but 
that  its  true  and  exact  import  is,  that  portion  of  the  people 
ivlio  are  capable  of  hearing  arms — the  arms-hearing  population. 
This  definition  of  the  term  will  facilitate  the  solution  of  many 
of  the  disputed  questions  which  have  arisen  on  the  con- 
struction of  that  part  of  the  constitution  which  provides  for 
calling  forth  the  miHtia. 

Having  thus  set  myseK  right  on  the  question  of  the  con- 
struction of  the  term  "militia,"  it  is  not  my  intention  to 
offer  any  comments  on  the  opinion  of  my  brothers  supra, 
some  portions  of  which  do  not  meet  my  approbation. 


ENGLISH  vs.  KEY, 

[action  on  promissory  note,  by  assignee  against  maker.] 

1.  Estoppel  against  tenant  from  denying  landlord's  title. — The  tenant  is 
estopped,  in  any  proceeding  by  his  landlord  for  the  recovery  of  rent 
or  possession,  from  denying  the  title  of  the  latter  ;  yet  he  may  show 
that  he  has  been  evicted  under  a  paramount  title,  or  that  his  laud- 
lord's  title  has  been  extinguished,  or  has  passed  from  him,  either  by 
his  own  act,  or  by  operation  of  law. 

2.  Apportionment  of  rent;  attornment,  and  eviction. — In  the  absence  of 
an  express  stipulation  to  the  contrary,  there  is  no  apportionment  of 
rent  between  the  lessor  and  his  assignee;  and  the  same  principle  ap- 
plies, where  the  land  is  sold,  during  the  term,  under  execution 
against  the  lessor ;  nor  is  it  necessary,  in  such  case,  to  perfect  the 
purchaser's  right  to  the  entire  rent  alterwards  tailing  due,  and  dis- 
charge the  tenant  from  liability  therefor  to  the  lessor,  that  the  ten- 
ant should  attorn  to  the  purchaser,  or  be  evicted  by  him. 

Appeal  from  the  Circuit  Court  of  Monroe. 
Tried  before  the  Hon.  John  K.  Heney. 

This  action  was  brought  by  E.  M.  Key,  against  W.  W. 
English;  was  founded  on  the  defendant's  promissory  note 
for  $300,  dated  the  17th  April,  1858,  payable  on  the  1st 
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January,  1859,  to  R.  H.  Jones  or  bearer,  and  assigned  by 
said  Jones  to  the  plaintiff;  and  was  commenced  on  the 
21st  June,  1860.  The  defendant  pleaded  the  general  issue, 
and  failure  of  consideration ;  and  issue  was  joined  on  those 
pleas.  On  the  trial,  as  the  bill  of  exceptions  states,  "the 
plaintiff  read  in  evidence  the  note  described  in  the  com- 
plaint, and  the  defendant  then  offered  in  e-vidence  the  fol- 
lowing statement  of  facts  :  One  White  recovered  a  judg- 
ment against  Key  on  the  3d  April,  1858.  On  the  9th  April, 
1858,  an  execution  on  said  judgment  was  issued,  and  placed 
in  the  hands  of  the  sheriff  of  Monroe.  On  the  15th  April, 
1858,  Key  rented  the  land  to  English  ;  and  on  the  17  th 
April,  1858,  English  gave  the  note  sued  on,  for  the  rent  of 
the  land  for  the  balance  of  the  year.  On  the  5th  July, 
1858,  the  sheriff  sold  the  land  to  one  Bender,  who  claimed 
an  immediate  right  of  possession  under  his  purchase,  and 
agreed  to  let  English  remain  in  possession,  as  his  tenant, 
for  the  remainder  of  the  year  ;  to  which  Enghsh  voluntarily 
assented.  English  accounted  to,  and  settled  wath  Bender, 
for  the  rent  after  the  5th  July.  The  land  was  not  redeemed 
from  Bender  by  Key  until  after  the  1st  January,  1859.  The 
plaintiff  admitted  these  facts  to  be  true,  but  objected  to  the 
evidence  as  irrelevant  and  incompetent.  The  court  sustained 
the  objection,  and  excluded  the  evidence  ;  to  which  the  de- 
fendant excepted,"  and  which  he  now  assigns  as  error. 

ToREEY  &  Lesue,  for  appellant. — The  contract  between 
Enghsh  and  Key  was  entire ;  and  on  the  sale  of  the  land 
under  execution  against  the  latter,  the  rent  afterwards  fall- 
ing due  passed  to  the  purchaser  at  the  sale.  Although  a 
tenant  cannot  dispute  the  title  of  his  landlord,  he  may  nev- 
ertheless show  that  it  has  been  extinguished,  or  has  passed 
from  him  by  operation  of  law ;  and  a  sale  under  execution 
is  one  of  the  cases  in  which  that  defense  has  been  most 
frequently  allowed.  In  support  of  these  positions,  see 
Randolph  v.  Carlton,  8  Ala.  614. ;  Pope  v.  Harkiiis,  16  Ala. 
321  ;  Smith  v.  Miindy,  18  Ala.  185  ;  Evertson  v.  Saioyer, 
2  WendeU,  507;  Laiorence  v.  M/fer,  1  Sandf.  516;  Wolf 
V.  Johnson^  30  Miss.  513 ;  Jackson  v.  Rowland,  6  Wendell, 
666 ;  Sampson  v.  Grimes,  7  Blackf.  176 ;  Peck  v.  Northrup, 
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17  Conn.  217;  Horner  v.  ieeds,  1  Dutcher,  106;  Burden 
V.  Thayer,  3  Metcalf,  76 ;  Morse  v.  Goddard,  13  Metcalf, 
177 ;  Charnely  v.  Hansbury,  13  Penn.  St.  16 ;  George  v.  Put- 
ney, 4  Gushing,  351 ;  Ryers  v.  Farivell,  9  Barbour,  615 ;  Wil- 
ton V.  Dunn,  7  Eng.  L.  &  Eq.  406 ;  Howell  v.  Ashmore,  2  N. 
J.  261 ;  Tilghman  v.  Little,  1 3  Illinois,  239  ;  Martin  v.  Mar- 
tin, 7  Md.  368 ;  Elliott  v.  Smith,  23  Penn.  St.  131  ;  Buffum 
V.  Deane,  4  Gray,  385  ;  Sivann  v.  Wilson,  1  A.  K.  Mar.  99 : 
Devatch  v.  Newsom,  3  Ham.  57  ;  Montague  v.  Gay,  17  Mass. 
439  ;  York  v.  Jones,  2  N.  H.  454  ;  Gregory  v.  Grahh,  2  B. 
Monroe,  234 ;  Willard  v.  Tillman,  2  Hill,  274 ;  JVilson 
V.  Delaplaine,  3  Harring.  499 ;  Snider  v.  Riley,  1  Speers, 
272  ;  Smith's  Landlord  and  Tenant,  234,  n.  17;  Washburn 
on  Eeal  Property,  vol.  1,  (top)  359-60. 

O.  S.  Jewett,  contra. — 1.  If  there  was  any  failure  of  con- 
sideration, it  was  partial  only,  and  was  not,  therefore,  a 
good  defense  under  the  plea. —  GreenUaf  v.  Cook,  2  Wheaton, 
13  ;  Tallmadge  v.  Wallis,  25  Wendell,  107. 

2.  The  voluntary  surrender  of  the  possession  to  the  pur- 
chaser at  the  execution  sale,  was  not  equivalent  to  an  evic- 
tion.—8  Sm.  <fe  Mar.  727,  744.  No  eviction  being  shown, 
the  sale  of  the  land  under  execution  was  no  defense  to  an 
action  on  the  note  given  for  the  rent. — Heath  v.  Newman, 
11  Sm.  &  Mar.  205. 

3.  Having  enjoyed  the  premises,  without  interruption, 
for  the  entire  period  of  his  lease,  the  defendant  was  bound 
to  pay  the  rent.— Mmor,  352  ;  1  Stew.  490  ;  5  Stew.  &  P. 
103,  431 ;  8  Porter,  500  ;  1  John.  Ch.  213  ;  5  Cowen,  195 ; 
17  Wendell,  188  ;  21  ib.  134;  25  ib.  116. 

E.  W.  WALKER,  J.— [1.]  The  famiUar  rule,  which  pro- 
hibits the  tenant  from  denying  the  title  of  the  landlord,  in 
any  proceeding  instituted  by  the  latter,  for  the  recovery  of 
rent,  or  of  possession,  must  be  taken  with  the  qualification 
(now  quite  as  well  estabhshed  as  the  principal  rule),  that 
the  tenant  may  show  that  he  has  been,  bona  fid^,  evicted 
under  a  paramount  title,  or  that,  since  the  inception  of  the 
lease,  the  title  of  the  landlord  has  been  extinguished,  or  has 
passed  from  him,  either  by  his  own  act,  or  by  operation  of 
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law. — Randolph  v.  Carlton,  8  Ala.  614 ;  Pope  v.  Harkins, 
16  Ala.  323  ;  Smith  v.  3Imdy,  18  Ala.  185  ;  Wolf  v.  John- 
son, 30  Miss.  513 ;  Ryers  v.  FarweU,  9  Barb.  615  ;  1  Washb. 
Real.  Prop.  615. 

[2.]  Except  where  it  is  payable  in  advance,  no  claim  for 
rent  arises,  until  tlie  lessee  has  enjoyed  the  premises  the 
whole  time  for  which  the  payment  of  a  rent  is  stipulated  to 
be  made.  Hence  it  follows,  that  if  the  tenant  be  evicted 
by  a  paramount  title,  pending  the  lease,  and  before  the  rent 
falls  due,  he  will  not  be  hable  to  -his  landlord  for  rent  for 
the  unexpired  term  during  which  he  may  have  enjoyed  the 
land.  In  conformity  to  the  principle  that  an  entire  con- 
tract cannot  be  apportioned,  there  is,  in  such  cases,  no  ap- 
portionment of  rent  in  reference  to  the  length  of  time  of 
occupation.  The  enjoyment  of  the  estate  for  the  stipulated 
term  is  the  consideration  for  the  covenant  to  pay  rent ;  and 
on  the  plain  ground  of  equity,  that  the  obligation  to  pay 
ceases  when  the  consideration  for  it  ceases,  the  eviction  of 
the  lessee  by  a  paramount  title  works  his  discharge  from 
the  payment  of  any  rent  thereafter  falling  due. — Clunis 
case,  10  Coke's  B.  128 ;  Salmon  v.  Smith,  1  Wm.  Saunders' 
B.  205  (n) ;  Wood  v.  Partridge,  11  Mass.  488  ;  Boardman  v. 
Oshorn,  23  Pick.  295 ;  3Iorse  v.  Goddard,  13  Mete.  177  ; 
George  v.  Pidney,  4  Cush.  351 ;  Russell  v.  Fabyan,  7  Foster, 
(N.  H.)  543 ;  Martin  v.  Martin,  7  Md.  375  ;  Giles  v.  Corn- 
stock,  4  Comstock,  275  ;  Smith's  Landlord  and  Tenant,  134 ; 
3  Kent,  464 ;  1  Washb.  B.  P.  97,  337,  341 ;  Greenl.  Cruise, 
title  28,  ch.  3,  §§  1  et  seq. 

By  the  ancient  law,  no  grant  of  a  reversion  could  be 
made  without  the  consent  of  the  tenant,  expressed  by  his 
attornment  to  his  new  landlord. — Co.  Litt.  309  a,  n.  (1).  In 
early  times,  the  relation  of  lord  and  tenant  was  of  a  much 
more  personal  nature  than  it  is  at  present ;  and  it  was 
thought  reasonable  that  a  tenant  should  not  have  a  new 
landlord  imposed  upon  him  without  his  consent.  The  ten- 
ant, therefore,  was  able  to  prevent  his  lord  from  making  a 
conveyance  to  any  person,  whom  he  did  not  choose  to  ac- 
cept as  landlord ;  for  he  could  refuse  to  attorn  to  the  pur- 
chaser, and  without  attornment  the  grant  was  invalid.  The 
only  means  by  which  the  landlord  could  convey  his  rever- 


JUNE  TEEM,  1863. 117 

i^nj;lish  v.  Key. 

sion  without  his  tenant's  concurrence,  was  by  the  expensive 
process  of  B,Jine  levied  in  the  court  of  common  pleas.  In 
process  of  time,  when  the  rent  paid  by  the  tenant  became 
the  only  service,  of  any  benefit,  received  from  him  by  the 
landlord,  the  doctrine  was  found  inconvenient ;  and  the  ne- 
cessity of  attornment  to  the  validity  of  the  grant  of  a  re- 
version was  accordingly  abolished  by  a  statute  passed  in 
the  reign  of  Queen  Anne,  (4  and  5  Anne,  ch.  16,  §  9,)  which 
also  provided,  that  no  tenant  shall  be  prejudiced  by  pay- 
ment of  his  rent  to  the  grantor  before  notice  of  the  grant. 
Wms.  Eeal  Prop.  203.  Both  of  these  provisions  form 
part  of  the  statute  law  of  Alabama. — Code,  §  1298 ;  also, 
§  2215. 

Rent  is  incident  to  the  reversion  ;  and  the  lessor's  transfer 
of  the  reversion,  though  without  the  tenant's  attornment 
to  the  assignee,  or  any  express  mention  of  the  rent,  carries 
with  it  the  rent  falling  due  thereafter.  The  holder  of  the 
reversion  may,  indeed,  sever  the  rent  from  the  reversion  ; 
but,  unless  it  is  specially  reserved,  the  rent  follows  the  re- 
version as  a  part  of  the  realty.  With  the  exception  of 
cases  arising  under  the  statute  of  11  George  II,  (ch.  19, 
§  15,)  which  is  confined  to  the  case  of  a  life-tenant  lessor 
dying  pending  the  lease,  and  the  principle  of  which  has 
been  re-enacted  in  some  of  the  States  and  adopted  by  the 
courts  in  others,  (1  Washb.  R.  P.  98  ;  3  Kent,  471,)  rent 
cannot  be  apportioned  as  to  time.  There  is,  therefore,  no 
apportionment  of  the  rent  between  the  lessor  and  his  as-  • 
signee ;  but  whoever  owns  the  reversion  at  the  time  the 
rent  falls  due,  is  entitled  to  the  entire  sum  then  due ;  and 
a  lessor  who  has  parted  with  the  reversion,  without  specially 
reserving  the  rent,  cannot  maintain  an  action  against  his 
lessee  for  rent  falling  due  thereafter. — Burden  v.  Thayer, 
3  Mete.  76  ;  Van  WicMen  v.  Paulsen,  14  Barb.  654 ;  Demarest 
V.  Willard,  8  Co  wen,  206 ;  3Iartin  v.  Martin,  7  Md.  368 ; 
Pechv.  Northrop,  17  Conn.  217;  Breeding  v.  Taylor,  13  B. 
Monr.  477 ;  Sampson  v.  Grimes,  7  Blackf.  175 ;  Stout 
V.  Kean,  3  HaiTing.  82 ;  Bitch  v.  Wright,  1  Term  E.  378 ; 
Flinn  v.  Caloiv,  1  M.  &  G.  589 ;  1  Washb.  E.  P.  337-8-9. 
The  defense  thus  arising  in  favor  of  the  lessee,  against  an 
action  by  the  lessor  for  rent  falling  due  after  an  assignment 
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of  the  reversion,  does  not  depend  upon  eviction  or  ouster 
bj  the  assignee,  but  is  complete  without  it.  By  the  trans- 
fer of  the  reversion,  and  of  the  rent  afterwards  falling  due 
as  incident  thereto,  the  lessor  becomes  bound  to  pay  such 
rent  to  the  assignee,  and  is  discharged  from  Hability  there- 
for to  the  lessor. —  George  v.  Putney,  4:  Cush.  351  (356)  ; 
Farley  v.  Thompson,  15  Mass.  18  ;  authorities  supra. 

The  same  principles  apply,  and  the  same  results  follow, 
in  the  case  of  a  transfer  of  the  reversion  by  judicial  sale. 
In  Pope  V.  HarMns,  (16  Ala.  324,)  Dargan,  C.  J.,  said :  "  If 
the  premises  are  sold  by  execution  against  the  landlord, 
the  tenant  may  show  this  in  bar  of  the  landlord's  action 
for  rent ;  for  the  purchaser  occupies  the  same  relation  to 
the  landlord  that  a  grantee  by  deed  would."  And  the  au- 
thorities are  clear  to  the  point,  that  a  purchaser  of  the 
lessor's  estate  at  execution  sale  is  entitled  to  the  rent  fall- 
ing due  after  the  execution  of  the  sheriff's  deed. — Bandolph 
V.  Carleton,  8  Ala. ;  Bank  of  Pa.  v.  Wise,  3  Watts,  394 ; 
Martin  v.  Martin,  7  Md.  368 ;  Wilson  v.  Delaplaine,  3  Har- 
ring.  499 ;  Mow^e  v.  Turpin,  1  Speers,  32  ;  Montague  v.  Gay, 
17  Mass.  439  ;  George  v.  Putney,  4:  Cush.  351  (356) ;  Bvffuia 
V.  Deane,  4  Gray,  485 ;  1  Washb.  Eeal  Prop.  333. 

It  is  obvious  from  has  been  said,  that  the  court  erred  in 
rejecting  the  evidence. 

Judgment  reversed,  and  cause  remanded. 


^T[LLIAMS  AND  WIFE  vs.  TKOY. 

[bili>  in  equity  by  moktgagor  to  enjoin  sale  under  mortgage.] 

I.  Offer  to  do  equUy. — A  mortgagor,  who  seeks  to  enjoin  a  sale  of  the 
property  under  the  mortgage,  on  the  ground  tliat  the  mortgagee  is  pro- 
ceeding to  sell,  contrary  to  law,  without  having  the  actual  possession; 
while  he  admits  the  validity  of  the  mortgage,  and  shows  by  his  bill 
that  the  mortgage  debt  is  past  due,  and  that  he  retains  the  possession 
of  the  property, — must  otter  to  do  equity,  either  by  tendering  the 
amount  due  on  the  debt,  or  by  ottering  to  deliver  possession. 
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Appeal  from  the  Chancery  Court  of  Dallas. 
Heard  before  the  Hon.  James  B.  Clark. 

The  bill  in  this  case  was  filed,  on  the  2l8t  June,  1861,  by 
John  D.  F.  Wmiams  and  Emily,  his  wife,  against  D.  S. 
Troy ;  and  sought  to  enjoin  the  defendant  from  selhng 
certain  town  lots  in  Cahaba,  under  a  mortgage  executed  to 
him  by  the  complainants.  The  complainants  purchased 
the  lots  from  the  defendant  in  February,  1857,  at  the  price 
of  $4,500,  for  which  they  gave  their  promissory  note,  pay- 
able on  the  1st  March,  1861 ;  and,  to  secure  the  payment 
of  the  note,  executed  a  mortgage  on  the  lots,  containing  a 
power  of  sale  if  default  was  made  in  the  payment  of  the 
note  at  maturity.  The  bill  alleged,  that  the  lots  constituted 
a  part  of  Mrs.  Williams'  separate  estate ;  that  the  com- 
plainants were  in  the  quiet  and  lawful  possession  of  them, 
and  were  entitled  to  retain  the  possession,  until  dispossessed 
by  suit,  under  the  provisions  of  the  act  approved  February 
8, 1861,  commonly  called  the  "stay-law;"  that  the  defendant, 
denying  that  the  "  stay-law  "  was  applicable  to  mortgages 
executed  prior  to  its  passage,  had  advertised  the  lots  for 
sale,  on  the  24th  June,  1861,  under  the  power  of  sale 
contained  in  the  mortgage ;  that  the  complainants  had  not 
been  able  to  obtain  the  money  to  pay  the  note,  in  conse- 
quence of  the  condition  of  Mrs.  Williams'  property,  and 
other  circumstances  ;  and  that  if  the  lots  Avere  sold  under 
the  mortgage,  they  would  not  bring  one-third  of  their 
value,  in  consequence  of  the  doubts  entertained  as  to  the 
constitutionality  of  the  "stay-law"  iu  its  apphcation  to 
mortgages  executed  prior  to  its  passage,  and  the  existence 
of  the  war  in  which  the  countiy  was  then  involved. 

The  chancellor  sustained  a  demurrer  to  the  bill,  for  want 
of  equity  ;  and  his  decree  is  now  assigned  as  error. 

Byed  &  MoEGAN,  for  appellants. 
Goldthwaite,  Kice  &  Semple,  contra. 

K.  W.  WALKEK,  J. — It  is  not  necessary,  in  this  case, 
that  we  should  decide  the  question  raised  by  counsel  as  to 
the   constitutionahty,   so  far  as  it   relates  to   antecedent 
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mortgages,  of  the  3d  section  of  the  act  of  Feb.  8th,  1861, 
commonly  known  as  the  "stay-law." — Acts  of  Called 
Session,  1861,  p.  4.  For,  however  that  question  may  be 
decided,  the  chancellor's  decree  dismissing  the  bill  must  be 
affirmed.  If  the  provision  of  the  3d  section  of  the  act 
referred  to,  making  it  unlawful  for  the  mortgagee 
to  sell  the  property  without  having  actual  possession 
thereof,  be  imconstitutional,  so  far  as  it  apphes  to  mort- 
gages such  as  this,  executed  prior  to  the  passage  of  the 
act,  and  the  power  of  sale  contained  in  the  mortgage  itself 
does  not  require  that  the  mortgagee  shall  have  actual 
possession  before  making  sale,  there  is  obviously  no  ground 
for  an  injunction.  If,  on  the  other  hand,  the  mortgagee 
was  bound,  either  by  a  vahd  law,  or  by  the  mortgage  itself, 
to  have  actual  possession  of  the  property  before  selHng  it, 
still  there  was  no  error  in  dismissing  the  bill.  The  bill 
shows  that  the  mortgage  debt  is  due,  and  that  the  com- 
plainants are  in  possession  of  the  mortgaged  property ; 
but  there  is  no  tender  of  the  sum  due,  nor  is  there  any 
offer  to  dehver  to  the  mortgagee  the  possession  of  the 
property.  On  the  contrary,  the  complainants  allege  their 
inability  to  pay  the  debt,  and  avow  their  intention  to  remain 
in  possession  of  the  property  covered  by  the  mortgage,  "as 
long  as  the  laws  of  the  land  will  allow  them  to  do  so."  He 
who  seeks  equity,  must  do  equity  ;  and  the  mortgage  debt 
being  due,  and  the  mortgagors  being  in  possession  of  the 
property,  it  was  at  least  incumbent  on  them  (supposing 
that  the  mortgagee  could  not  legally  sell  without  first 
obtaining  possession)  to  offer  to  deliver  the  possession,  if 
not  to  make  a  tender  of  the  amount  due, — 1  Story's  Eq. 
§  64  e;  Cunningham  v.  Davis,  7  Ired.  Eq.  5  ;  Hooper  v.  Bailey, 
28  Miss.  328  ;  Gliddon  v.  Andrews,  14  Ala.  733  ;  WiUiams 
V.  Ross,  33  Ala.  509.  Instead,  however,  of  offering  to  do 
equity,  the  complainants  announce  their  purpose  to  with- 
hold from  the  defendant  that  to  which  he  is  justly  entitled, 
as  long  as  the  laws  of  the  land  will  enable  them  to  do  so. 


Decree  affirmed. 
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WHITMAN  vs.  BEVELS'  ADM'R. 

[detinue  for  slaves.] 

1.  Eeceipt  for  purchase-money  of  slave ;  effect  as  bill  of  sale,  and  admissi- 
bilif I)  of  j)arol  to  vary.— A  vrriting  signed  by  the  vendor  of  a  slave, 
acknowledging  payment  of  the  purchase-money,  though  in  form  a 
receipt,  is  in  effect  a  bill  of  sale,  passes  the  title,  and  cannot  be 
varied  by  parol;  but  this  principle  does  not  apply  to  a  receipt 
executed  by  the  vendor  after  the  consummation  of  the  contract 
which,  although  it  recites  that  the  money  specified  "is  iu  part  pay- 
ment of"  the  slave,  shows  on  its  face  that  the  money  is  paid  and 
credited  as  a  partial  payment  on  the  jiurchaser's  note  for  the  price, 
which  note  was  the  only  writing  executed  between  the  parties  at 
the  time  the  contract  was  made. 

Appeal  from  the  Circuit  Court  of  Perry. 
Tried  before  the  Hon.  Porter  King. 

This  action  was  brought  bj  the  administrator  of  Samuel 
Eevels,  deceased,  against  Samuel  Whitman,  to  recover  a 
negro  woman,  named  Emma,  and  her  two  children,  together 
with  damages  for  their  detention ;  and  was  commenced  on 
the  12th  March,  1858.  The  defendant  pleaded  not  guilty, 
and  several  special  pleas  denying  the  validity  of  the  plain- 
tiff's letters  of  administration  ;  and,  so  far  as  the  record 
discloses,  issue  was  joined  on  all  of  these  pleas  without 
objection.  On  the  trial,  as  appears  from  the  bill  of 
exceptions,  the  plaintiff  relied  for  a  recovery  on  a  pur- 
chase of  the  slave  Emma,  by  the  intestate  in  his  life-time, 
from  the  defendant ;  and,  for  this  purpose,  read  in  evidence 
to  the  jury,  after  proving  their  execution,  three  receipts 
signed  by  the  defendant,  of  which  the  following  are  copies  : 

"  Eeceived,  Marion,  Ala.,  Dec.  6,  1855,  of  Samuel  Eevels, 
five  hundred  and  eighty-seven  dollars  and  fifty  cents  ;  which 
amount  is  this  day  credited  on  a  note  of  Samuel  Eevels  to 
me,  for  twelve  hundred  and  fifty  doUars,  dated  April  16, 
1855,  and  due  at  date,  and  is  in  part  payment  of  a  girl 
named  Emma." 
8 
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"  Marion,  June  31,  1856.  Eeceived  of  Samuel  Revels 
one  hundred  dollars,  wliich  he  is  entitled  to  a  credit  on  a 
certain  note  that  I  hold  against  said  Revels.  Said  note 
was  given  for  girl  Emma." 

"  Marion,  April  7,  1857.  Eeceived  of  Samuel  Revels 
two  hundred  dollars,  in  part  payment  for  negro  girl  Emma. 
Sam  is  entitled  to  a  credit  for  the  above  amount,  for  said 
negro  girl." 

The  plaintiff  also  proved  a  tender  by  himself,  after  his 
qualification  as  administrator  of  Revels,  of  the  balance 
due  on  the  note  for  the  purchase-money,  a  demand  of  the 
slaves  from  the  defendant  before  the  commencement  of  the 
suit,  their  value,  the  value  of  their  hire,  and  that  they 
were  in  the  possession  of  the  defendant  at  the  commence- 
ment of  the  suit.  The  defendant  then  read  to  the  jury, 
after  proving  its  execution  by  the  subscribing  witness,  said 
intestate's  note  above  referred  to,  which  was  in  the  follow- 
ing words  ;  "  Due  Samuel  Whitman  twelve  hundred  and 
hfty  dollars,  for  value  received  of  him  this  16th  AprU,  1855 ;" 
and  on  whifch  was  endorsed  a  credit  for  five  hundred  and 
eighty -seven  dollars  and  fifty  cents,  paid  on  the  6th  Decem- 
ber, 1855.  The  attesting  witness  to  the  note,  one  Wm.  H. 
Stewart,  further  testified,  that  he  was  present  at  the  con- 
summation of  the  contract  between  the  plaintiff's  intestate 
and  the  defendant ;  that  said  contract  was  never  reduced 
to  writing,  so  far  as  he  knew :  that  said  note  for  the 
purchase-money  was  the  only  writing  in  relation  to  it,  within 
his  knowledge  ;  and  that  the  credit  endorsed  on  it  was  for 
the  money  mentioned  in  the  receipt  of  the  same  date.  The 
defendant  then  proposed  to  prove  by  this  witness,  that,  by 
the  terms  of  the  contract  between  the  parties,  the  two 
children  of  the  girl  Emma,  only  one  of  whom  was  then 
born,  were  expressly  excluded  from  the  sale  ;  that  Emma 
was  to  remain  in  the  possession  of  the  defendant,  until  the 
payment  of  the  entire  purchase-money  by  the  intestate ; 
that  if  she  died  before  the  payment  was  completed,  the 
intestate  was  not  bound  to  pay  the  balance,  and  the  defendant 
was  not  bound  to  repay  the  amount  already  paid  ;  and  that 
if  the  intestate  died  before  completing  the  payment,  the 
slave  was  to  remain  the  property  of  the  defendant,  and  he 
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was  not  bound  to  repay  the  money  already  received.  The 
court  excluded  this  evidence  from  the  jury,  on  motion  of 
the  plaintiff,  and  the  defendant  excepted. 

The  court  charged  the  jury,  in  substance,  that  the  first 
and  last  of  the  receipts  above  copied  was  each  a  bill  of 
sale,  and  conveyed  to  the  plaintiff's  intestate  the  title  to 
the  negro  woman  Emma;  and  that  the  plaintiff",  if  the 
evidence  was  believed  by  them,  was  entitled  to  recover  the 
woman  and  her  youngest  child,  but  was  not  entitled  to 
recover  the  oldest  child ;  to  each  of  which  charges  the 
defendant  excepted. 

The  several  rulings  of  the  court  to  which  exceptions 
were  reserved,  are  now  assigned  as  error, 

J.  B.  John,  for  appellant. 
Brooks  &  Gaerott,  contrcu 

B.  W.  WALKEB,  J.— It  has  been  held  by  this  court, 
that  an  instrument  which  acknowledges  the  payment  of 
the  consideration  for  certain  personal  property,  though 
in  form  a  receipt,  is  in  effect  a  bill  of  sale,  operates  a 
conveyance  of  the  title,  and  cannot  be  varied  by  parol 
evidence. — Bush  v.  Bradford,  15  Ala.  317;  3Iorgan  v-.  Smith, 
Wyhof  &  Nichdl,  29  Ala.  283  ;  see,  also,  Jones  v.  TrawicJcs 
Adm'r,  31  Ala.  253. 

But  the  cases  in  which  this  has  been  decided,  are  very 
different  from  the  one  now  before  us.  Here,  the  defendant 
held  a  note  on  the  plaintiff's  intestate,  executed  and  bear- 
ing date  on  the  Idth  April,  1855,  and  payable  to  the 
defendant,  for  $1250.  This  note  was  given  at  the  making, 
and  in  execution,  of  a  contract  for  the  purchase  of  a  slave 
by  the  plaintiff's  intestate,  from  the  defendant,  and  was 
the  only  writing  which  was  executed  on  that  occasion.  On 
this  note,  and  under  date  of  6th  December,  1855,  there 
was  endorsed  a  credit  of  $587  50,  which  the  proof  showed 
to  be  the  same  sum  of  money  referred  to  in  the  separate 
receipt  of  that  date  given  in  evidence  by  the  plaintiff.  This 
receipt  (as  well  as  a  similar  one,  of  a  later  date,  for  a  sub- 
sequent payment  on  the  note)  the  court  held  was  a  bill  of 
ale,  conveying  the  title   to   the  plaintiff's  intestate;  and 
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refused  to  permit  the  defendant  to  prove,  bj  parol  evidence, 
the  conditions  of  sale  agreed  upon  by  the  parties  when  the 
contract  was  made  and  the  note  executed.  The  receipt 
shows,  on  its  face,  that  the  amount  specified  was  credited 
on  the  note  ;  and  the  statement  that  the  same  "  is  in  part 
payment  of  a  girl  named  Emma,"  is,  in  our  opinion,  merely 
to  be  viewed  as  a  recital  of  the  consideration  on  which  the 
note  was  given,  and  does  not  by  any  means  conclusively 
indicate  that  the  receipt  itself  was  intended  as  a  complete 
expression  of  the  contract  between  the  parties. — Self  v. 
Herrington,  11  Ala.  489  ;  Broion  v.  Ishell,  ib.  1109  ;  Western 
V.  Pollard,  16  B.  Monroe,  315  ;  Knight  v.  Knotts,  8  Rich. 
35.  Considering  the  language  of  this  instrument,  and  the 
time  and  manifest  purpose  of  its  execution,  it  would  be 
unreasonable  to  treat  it  as  a  bill  of  sale,  operating  an 
absolute  transfer  of  the  title,  and  shutting  out  all  parol 
evidence  of  the  conditions  of  the  sale. 

In  like  manner,  the  subsequent  receipts,  under  date  of 
June  31st,  1856,  and  April  7th,  1857,  merely  serve  to  prove, 
in  addition  to  the  fact  of  payment  of  the  specified  sums, 
the  further  fact  that  the  consideration  of  the  note  was  the 
sale  of  the  girl  Emma.  They  do  not,  however,  estabhsh 
the  terms  and  conditions  of  the  sale ;  and,  as  there  was  no 
written  evidence  of  these,  it  was  competent  to  prove  them 
by  parol  evidence. — Authorities  snpra  ;  Barlow  v.  Fleming, 
6  Ala.  146  ;  Hogan  v.  Reynolds,  8  Ala.  60  ;  Neioton  v.  Jaclcson, 
23  Ala.  355  ;  Webster  v.  HodgUns,  5  Foster,  128 ;  The  Alida, 
1  Abb.  Adm.  73  ;  FilUns  v.  Whyland,  24  Barb.  379. 

As  the  rulings  of  the  circuit  court  were  inconsistent  with 
these  views,  its  judgment  must  be  reversed,  and  the  cause 
remanded. 
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COWLES  &  LED  YARD  vs.  ANDREWS  et  al. 

[petition  FOR  APPLICATIOX  OF    MONEY    IN    COURT.] 

1.  Practice  on  petition  for  application  of  fund  in  court. — Where  several 
creditors  obtained  decrees  in  chancery,  subjecting  to  the  payment  of 
their  debts  a  married  woman's  separate  estate  in  certain  slaves,  which 
were  claimed  by  a  third  person,  who  was  not  a  party  to  the  chancery 
suits,  under  a  prior  mortgage  ;  and  the  creditors  thereupon  entered 
into  an  agreement  in  Avriting  with  the  mortgagee,  which,  after 
reciting  their  conflicting  claims,  and  that  their  interests  wonld  be 
promoted  by  a  sale  of  the  slaves  free  from  incumbrance,  stipulated, 
that  the  slaves  should  be  sold  by  the  master  in  chancery,  that  the 
proceeds  should  be  held  by  him  subject  to  the  order  of  the  chancellor, 
that  the  mortgagee  should  propound  his  interest  to  the  court  by 
petition,  and  that  the  chancellor  should  order  the  proceeds  to  be  paid 
to  the  party  entitled  to  receive  them, — held,  that  it  was  irregular  to 
render  a  decree  in  favor  of  the  mortgagee,  on  his  petition,  without 
making  the  creditors  parties,  and  allowing  them  an  opportunity  to 
contest  his  right  to  the  fund  in  court ;  and  the  chancellor's  decree 
was  therefore  reversed,  at  the  instance  of  the  creditors,  although  he 
overruled  their  application  asking  to  be  made  parties,  on  the  ground 
that  they  were  already  jiarties. 

Appeal  from  the  Chancery  Court  at  Montgomery. 
Heard  before  the  Hon.  N.  W.  Cocke. 

The  appellants  in  this  case  filed  their  bill,  on  the  9th 
April,  1858,  against  TV.  C.  Moore  and  wife,  seeking  to 
subject  to  the  payment  of  a  promissory  note,  executed  to 
them  by  said  Moore  and  wife,  Mrs.  Moore's  separate  estate 
in  certain  slaves,  whose  names,  ages,  tfec.j  were  specified 
in  the  bill.  The  defendants  consented  of  record,  on  the 
day  the  bill  was  filed,  that  a  decree  might  be  entered  up 
against  them,  for  the  amount  due  on  the  note  ;  and  a  decree 
was  accordingly  rendered,  on  that  day,  ordering  Mrs. 
Moore's  interest  in  the  slaves  to  be  subjected  to  the  payment 
of  the  complainants'  demand,  and  directing  a  sale  of  the 
slaves  by  the  register  and  master  for  that  purpose.  On 
the  day  appointed  for  the  sale  of  the  slaves  by  the  master, 
the  appellants  and  others  entered    into  an  agreement  in 
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■UTiting  with  one  W.  G.  Andrews,  of  which  the  following  is 
a  copy  : 

"  The  State  of  Alabama,  >  TMiereas,  Cowles  &  Led- 
Montgomerj  County.  )  yard,  W.  C.  Bibb,  and  Lewis 
Owen,  each  obtained  a  decree  in  the  chancery  court  at 
Montgomery,  against  the  separate  estate  of  Mrs.  Martha 
Moore,  and,  by  virtue  of  said  decree,  the  slaves  Eose  (a 
girl)  and  Easter  (a  girl)  being  advertised  for  sale  this  day 
in  satisfaction  of  said  decree  :  and  whereas  W.  G.  Andrews 
claims  said  negroes,  by  virtue  of  several  mortgages  prior 
to  said  decree,  which  said  mortgages  are  of  record  in  the 
probate  office  of  Montgomery  county  ;  and  whereas  it  being 
the  opinion  of  all  interested,  that,  iu  the  event  of  a  sale, 
the  said  negroes  will  bring  more,  when  sold  free  from  any 
incumbrance :  Now,  in  consideration  of  the  above,  it  is 
agi'eed  between  the  attorneys  of  the  above-named  com- 
plainants in  the  decree  in  chancery  and  W.  G.  Andrews, 
that  said  negroes  shall  be  advertised  by  the  register,  who 
shall  hold  the  proceeds  subject  to  the  order  of  the  chan- 
cellor ;  and  that  said  Andrews  shall  file  his  petition,  setting 
forth  the  grounds  upon  which  he  claims  the  said  proceeds ; 
and  that  the  chancellor,  upon  the  hearing  of  said  petition, 
shall  direct  the  register  to  pay  said  proceeds  to  the  party 
entitled  thereto.  The  creditors  under  the  decree  of  the 
chancery  court  do  not  hereby  admit  the  rights  of  Andrews, 
nor  does  he  waive  any  rights  he  may  have  by  agreeing  to 
this.  The  only  object  of  this  agreement  is,  to  have  the 
property  sold  for  its  full  value,  enabling  the  pm'chaser  to 
get  a  title^  unaffected  by  the  conflicting  claims  of  the  parties 
hereto  signed ;  and  the  proceeds  of  the  sale  are  simply 
substituted  in  the  place  of  the  negroes." 

(Signed  by  the  attorneys  of  Cowles  «fc  Ledyard,  Owen, 
and  Andrews.) 

Andrews  accordingly  filed  his  petition  in  court,  asserting 
his  right  to  the  proceeds  of  sale  under  several  mortgages, 
copies  of  which,  with  the  above  agreement,  were  made 
exhibits  to  the  petition.  The  petition  was  sworn  to,  before 
a  justice  of  the  peace,  on  the  6th  June,  1859  ;  but,  as  copied 
in  the  transcript,  it  is  endorsed  by  the  register,  "  Filed  in 
office,  March  18,   1859 ; "  beneath  which  endorsement  is 
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copied  a  memorandum  by  the  register,  in  these  words  : 
"  Amended  petition  filed  in  oflSce,  by  leave  of  court,  June 
9,  1859  :"  but  no  amended  petition  is  set  out  in  the  record. 

The  next  entries  in  the  transcript  are  as  follows  : 

"  W.  G.  Andrews,  )     March  18,  1859.     In  this  matter  it 
Ex  parte.  )  is  ordered,  that  the  petition   of  W. 

G.  Andrews  be  referred  to  the  register,  as  master,  to  ascer- 
tain whether  the  mortgages  be  hona-fide  securities,  and,  if 
so,  what  amount  is  due  upon  them.  It  is  further  ordered, 
that  it  be  referred  to  the  master  to  ascertain  the  amounts 
to  which  the  several  parties  are  entitled,  who  claim  the 
fund  arising  from  the  sale  of  the  interest  of  Mrs.  Moore  in 
the  slaves,  under  the  several  decrees  in  this  court  of  David 
and  Lewis  Owen  v.  Moore  and  Wife,  Cowles  &  Ledyard  v. 
Moore  and  Wife,  and  W.  C.  Bibb  v.  Moore  and  Wife.  It 
is  further  ordered,  that  the  register  report  the  evidence 
upon  which  he  shall  base  his  report,  and  that  he  report  to 
this  term." 

"  W.  G.  Andrews,   )     March  Term,  1859.    In  this  matter, 
Ex  parte.  ^  the  report   of  the  register  on  the 

petition  is  read  in  open  court,  and,  on  the  application  of 
the  petitioner's  solicitor,  it  is  ordered,  that  leave  be  granted 
to  the  petitioner  to  file  his  amended  petition,  now  offered. 
It  is  further  ordered,  that  the  report  be  set  aside,  and  that 
the  amended  petition  be  referred  as  under  former  order." 

In  the  case  of  Cowles  &  Ledyard  v.  Moore  and  Wife,  the 
master  reported,  that  he  had  sold  the  slaves  under  the  sev- 
eral decrees  in  chancery,  on  the  20th  December,  1858. 
This  report  appears  to  have  been  made  to  the  March  term, 
1859  ;  and  the  minute -entry  of  that  term  recites,  that  the 
report  was  read,  and  ordered  to  He  over.  At  the  February 
term,  1861,  the  master's  report  was  confirmed,  without 
exceptions  by  either  party ;  and  at  the  same  term,  as  the 
minute-entries  show,  the  following  orders  were  made  in 
the  case : 

"  Cowles  &  Ledyard    )      In  this  cause,  the  complainants, 

vs.  >-  by  their  solicitors,   move  that 

Moore  and  Wife.        )    the  proceeds  of  the  sale  be  paid 

over  to  them  on  their  decree,  so  far  as  is  necessary  to  satisfy 
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the  same  ;  which  motion  is  refused,  on  the  ground  that  the 
said  proceeds  are  subject  to  the  superior  hen  of  W.  G.  An- 
drews, as  is  shown  by  the  proceedings  and  decree  in  the 
matter  of  W.  G.  Andrews,  Ex  'parte,  at  this  term." 

"  Cowles  &  Ledyard  \  The  proceeds  of  sale  in  this 
vs.  V  cause,  and  two  others  having  the 

Moore  and  Wife.  J  same  defendants,  at  this  term, 
in  the  cause  of  W.  G.  Andrews,  Ex  parte  [?]  to  said  Andrews, 
he  having  the^  superior  lien.  It  is  ordered,  that  the  com- 
plainants pay  the  costs  of  suit,  except  such  as  arose  under 
the  decretal  order  of  sale  ;  for  which  execution  may  issue." 

In  the  case  of  W.  G.  Andrews,  Ex  parte,  the  master 
reported  at  the  October  term,  1860,  that  the  several  mort- 
gages, under  which  Andrews  claimed  the  proceeds  of  the 
sale  of  the  slaves,  were  executed  at  their  respective  dates, 
and  were  hona-fide  securities  for  the  debts  therein  specified, 
and  that  the  amount  due  on  them  exceeded  the  funds  in 
court ;  also,  that  Cowles  <fe  Ledyard  had  made  application 
before  him  for  leave  to  file  an  answer  to  the  petition  of 
Andrews,  and  had  excepted  to  his  refusal  of  their  applica- 
cation,  and  appealed  from  his  decision  to  the  chancellor. 
At  the  February  term,  1861,  as  the  minute  entry  recites, 
"  Cowles  &  Ledyard  appeared  by  their  solicitors,  and 
moved  that  they  be  made  parties  defendant  to  this  petition; 
which  motion  the  court  declined  to  grant,  on  the  ground 
that  Cowles  &  Ledyard  were  already  parties  thereto."  At 
the  same  term,  the  chancellor  rendered  a  final  decree  in  the 
case,  overruling  the  appeal  of  Cowles  &  Ledyard  from  the 
decision  o^  the  register,  confirming  the  master's  report,  and 
ordering  the  funds  in  court  to  be  paid  to  Andrews,  after 
paying  the  costs  incurred  on  his  petition. 

The  appeal  was  sued  out  by  Cowles  &  Ledyard,  as  the 
register  certifies  in  his  final  certificate,  from  the  final  decrees 
rendered  in  the  two  causes.  The  errors  assigned  are — "  1st, 
that  the  chancellor  overruled  the  exceptions  to  the  report 
of  the  register  ;  2d,  that  the  chancellor  erred  in  the  several 
decrees  made  in  this  case." 

Watts,  Judge,  Jackson  k  Troy,  for  appellants. 
GoLDTHWAiTE,  EiCE  &  Semple,  contra,  cited  the  following 
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cases :  Hays  v.  Miles,  9  Gill  &,  J.  193 ;  MaccubUn  v.  Crom- 
tcell,  2  Har.  &  G.  443 ;  Buvcdl  v.  Farmer's'  Bank,  4  Gill  &  J. 
282,  293. 

A.  J.  WALKER,  C.  J.— Cowles  &  Ledyard,  W.  C. 
Bibb,  and  Lewis  Owen,  severally  obtained  decrees,  subject- 
ing slaves,  in  which  Mrs.  Moore  had  a  separate  estate,  to  the 
payment  of  their  respective  debts,  owing  to  them  by  Moore 
and  wife.  On  the  day  appointed  for  the  sale  of  the  slaves 
under  those  three  several  decrees,  an  agreement  in  writing 
was  executed  by  the  complainants  in  the  decrees  and 
Andrews.  In  that  agreement  it  was  recited,  that  the 
slaves  were  all  advertised  for  sale  on  that  day;  that 
Andrews  claimed  them,  by  virtue  of  mortgages  prior  in 
date  to  the  decrees,  and  that  the  slaves  would  bring  more, 
if  sold  free  from  incumbrance  ;  and  it  was  thereupon  agreed, 
that  the  slaves  should  be  sold,  that  the  register  should  hold 
the  proceeds  of  the  sale  subject  to  the  order  of  the  chan- 
cellor, that  "Andrews  should  file  his  petition,  setting  forth 
the  grounds  upon  which  he  claimed  said  proceeds,"  and 
that  the  chancellor  should  direct  the  register  to  pay  said 
proceeds  to  the  party  entitled  thereto.  Andrews  filed  an 
informal  petition,  setting  forth  the  grounds  of  his  claim, 
and  exhibiting  the  agreement.  The  petition  neither  prayed 
that  any  persons  shoiild  be  made  parties  thereto,  nor  prayed 
process  against  any  person.  It  seems  to  have  been  filed 
on  the  18th  March,  1859.  On  the  next  day,  the  chancellor 
referred  various  matters  to  the  register.  At  the  February 
term,  1861,  Cowles  &  Ledyard  appeared,  and  asked  that 
they  might  be  made  parties ;  and  their  motion  was  rejected, 
on  the  ground  that  they  were  already  parties.  The  court 
proceeded  to  render  a  decree  in  favor  of  Andrews,  for  the 
fund  arising  from  the  sale  of  the  negroes. 

Neither  Cowles  &  Ledyard,  nor  Bibb,  nor  Owen,  were 
made  parties  by  the  petition,  which  was  a  matter  distinct 
from  the  original  causes  ;  no  process  was  served  upon  them, 
and  they  were  not  in  any  way  brought  into  court,  or  afforded 
an  opportunity  to  answer  and  contest  the  petition.  The 
agreement  stipulates,  that  Andrews  shall  file  a  petition, 
and  that  the  chancellor  shall  direct  the  disposition  of  the 
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fund.     We  do  not  perceive  that  any  inference  of  a  waiver 
of  the  right  to  be  made  parties,  and  to  contest  the  petition, 
could  be  di'awn  from  that  stipulation.     If  it  could  be,  how- 
ever, it  is  precluded  by  the  subsequent  parts  of  the  agree- 
ment, which  provide  that  the  rights  of  Andrews  are  not 
admitted,  and  that  the  only  object  of  the  agreement  was  to 
absolve  the  title  to  the  negroes  about  to  be  sold  from  con- 
flicting claims,  and  to  substitute  the  proceeds  of  sale  for 
the  property.     The  agreement  left  the  fund  produced  to 
stand  a  subject  of  contestation,  precisely  as  the  property 
would  have  stood.     Upon  principles  universally  recognized, 
it  would  be  irregular  for  the  chancellor  to  make  a  decree, 
adjudging  adversely  to  the  rights  of  Cowles  &  Ledyard, 
Bibb,   and  Owen,  without  having  them  before  him  as  par- 
ties, and  affording  them  an  opportunity,  according  to  the 
established  forms  of  chancery  proceeding,  to  contest  the 
adverse  claims  of  Andrews.     This  is  not  the  case   of  an 
ordinary  petition,  for  some  order  or  direction  in  a  pending 
cause,  touching  the  rights  of  the  parties  thereto. — 3  Dan. 
Ch.  PI.  &.  Pr.  1801.     It  presents  new  and  independent  mat- 
ters, not  pertaining  to  the  original  cause,  and  involves  the 
interest  of  persons  not  parties  to  the  original  cause.     It 
raises  new  questions,  and  presents  new  claims,  unknown  to 
the  original  cause  ;  and  its  allegations  should  be  regularly 
presented  in  the  form  of  a  bill. — Hays  v.  3Iiles,  9  Gill  & 
Johnson,  193.     While  the  agreement  may  dispense  with 
the  necessity  of  a   formal  bill,  it  does  not  dispense  with 
the  making  of  parties,   and  the  accustomed  proceedings 
according  to  the  rules  of  chancery  practice. 
Eeversed  and  remanded. 
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McCASKELL  vs.  LEE. 

[motion  to  skt  aside  sale  of  lands  undeh  execution.] 

1.  Nature  of  proceeding. — A  motion  to  set  side  a  sale  of  lands  under 
execution  is  a  proceeding  of  an  equitable  nature,  to  be  determined 
upon  equitable  principles,  and  not  always  regulated  by  fixed  rules. 

2.  Laches. — The  appellate  court  will  not,  unless  error  is  clearly  shown, 
reverse  the  decision  of  the  circuit  court  in  overruling  such  a  motion 
on  the  ground  of  laches ;  and  in  this  case,  the  motion  being  made 
after  the  lapse  of  more  than  four  years  from  the  time  of  the  sale,  and 
nearly  two  years  after  the  commencement  of  a  suit  by  the  purchaser 
to  recover  the  possession  of  the  land,  and  no  satisfactory  reason  for 
the  delay  being  shown,  the  motion  was  held  to  have  been  properly 
overruled. 

Appeal  from  the  Circuit  Court  of  Coffee. 
Tried  before  the  Hon.  John  Gill  Shorter. 

The  appellant  in  this  case  made  a  motion,  at  the  April 
term,  1861,  of  the  circuit  court  of  said  county,  to  set  aside 
a  sale  of  certain  lands.  The  sale  was  made  by  the  sheriff, 
under  a  venditioni  exponas  from  the  circuit  court,  on  the  first 
Monday  in  January,  1857;  several  executions  from  a  jus- 
tice's court  having  been  levied  on  the  land  by  a  constable, 
as  the  property  of  one  John  Barnes,  and  the  proceedings 
having  been  thereupon  returned  into  the  circuit  court  by 
the  justice.  Charles  S.  Lee,  who  was  one  of  the  plaintiffs 
in  execution,  became  the  purchaser  at  the  sale,  and  received 
the  sheriff's  deed ;  but  the  land  remained  in  the  possession 
of  the  defendant  in  execution,  until  the  22d  October,  1857, 
when  he  sold  and  conveyed,  at  the  price  of  thirteen  hun- 
dred dollars,  to  the  appellant,  who  thereupon  paid  the 
purchase- money,  and  took  possession  under  his  purchase. 
At  the  fall  term,  1859,  Lee  instituted  an  action  against 
McCaskell  to  recover  the  possession  of  the  land ;  and  that 
suit  was  pending  when  the  petition  to  set  aside  the  sale  was 
filed.  The  petition  alleged,  as  grounds  of  relief,  that  the 
land  consisted  of  four  separate  forty- acre  parcels,  but  was 
sold  by  the  sheriff  in  one  body ;  that  the  land  was  worth 
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at  the  time  of  the  sale  thirteen  hundi*ed  dollars,  and  was 
knocked  off  to  Lee  for  fifty  dollars ;  that  Lee  never 
demanded  the  possession  of  the  land  until  after  the  expira- 
tion of  the  two  years  allowed  by  the  statute  for  redemption  ; 
that  the  petitioner  had  no  knowledge  or  information  of  the 
sheriff's  sale  until  Lee  demanded  the  possession  of  the 
land  ;  and  that  he  did  not  know,  until  the  term  of  the  court 
at  which  the  petition  was  filed,  that  he  had  the  right  to 
move  to  set  aside  the  sale.  The  judgment  entry  sets  out 
all  the  facts  proved  on  the  hearing,  and  recites  that  the 
appellant  excepted  to  the  overruling  of  his  motion  ;  but 
there  is  no  bill  of  exceptions  in  the  record.  The  over- 
ruling of  the  motion  to  set  aside  the  sale  is  now  assigned 
as  error. 

L.  L.  Cato,  for  appellant. 
Maetin,  Baldwin  &  Sayre,  contra. 

E.  W.  WALKJ:E,  J.— The  time  within  which  a  motion 
to  set  aside  a  sale  of  land  under  execution  must  be  made, 
has  not  been,  and  perhaps  cannot  be,  definitely  settled. 
The  proceeding  is  of  an  equitable  nature,  to  be  determined 
upon  equitable  principles,  not  always  regulated  by  fixed 
rules ;  and  we  are  not  disposed  to  reverse  the  decision  of 
the  circuit  judge,  upon  the  question  of  laches  involved  in 
such  a  case,  unless  thoroughly  convinced  that  he  has  erred. 
Li  the  present  case,  the  motion  was  not  made  until  over 
four  years  after  the  execution  sale,  and  more  than  eighteen 
months  after  the  purchaser  at  that  sale  had  brought  his 
action  of  ejectment  against  the  appellant,  for  the  recovery 
of  the  land ;  and  the  record  fails  to  establish  any  satisfac- 
tory reason  for  the  delay.  The  record  fails  to  show  the 
precise  time  of  the  institution  of  the  ejectment  suit,  and, 
for  aught  that  is  shown  to  us,  the  delay  in  making  the 
motion  may  have  been  nearly  two  years  ;  it  could  not  have 
been  less  than  eighteen  months.  Under  these  circum- 
stances, without  going  into  the  question  whether  a  party, 
who  has  pui'chased  from  the  defendant  in  execution  after 
the  sheriff's  sale,  is  competent  to  make  the  motion,  we  are 
not  so  thoroughly  convinced  that  the  court  erred  in  over- 
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ruling  the  motion,  as  to  feel  it  our  duty  to  reverse  the  judg- 
ment.— See  McCollum  v.  Ilubbert  &  Caph,  13  Ala.  289. 
Affirmed. 


PEEETMAN  vs.  GEEEE. 

[bill  IN  EQUITY  TO  KNJOLN  SALE  UNPEK  MOKTGAGE.] 

1.  When  distributive  interest 'in  decedenfs  estate  accrues. — A  distributee's 
interest  iu  the  estate  of  a  decedent  accrues  by  oijeration  of  law, 
under  the  statute  of  distribution,  at  the  death  of  the  intestate,  and 
not  by  virtue  of  the  subsequent  division  of  the  estate,  which  only 
converts  his  equitable  interest  into  a  legal  right. 

2.  Division  of  estate  hy  consent. — The  distributees  of  a  decedent's  estate, 
all  being  adnlts,  may  divide  the  estate  among  themselves  by  agree- 
ment ;  and  such  division,  when  made,  will  be  sanctioned  and  upheld 
in  equity. 

3.  Wife'' s  poicer  to  alienate  separate  estate. — Where  a  married  woman  is 
authorized,  by  private   statute,  to   acquire   and  hold  property  as  a 

feme  sole,  to  the  exclusion  of  her  husband's  marital  rights,  but  is 
restrained  from  alienating  after-acquired  property,  during  coverture, 
except  by  last  will  and  testament,  the  statutory  restraint  on  aliena- 
tion does  not  apply  to  her  distributive  share  of  a  decedent's  estate, 
which  vested  in  her  before  the  passage  of  the  statute,  although  it 
appears  that,  on  the  division  of  the  estate  by  consent  among  the 
distributees,  her  share  was  retained  in  the  hands  of  the  adminis- 
trators, to  await  the  result  of  a  chancery  suit,  instituted  by  her, 
against  her  husband,  for  the  purpose  of  having  her  distributive 
interest  secured  to  her  separate  use,  and  that  a  decree  in  her  favor 
was  not  rendered  until  after  the  passage  of  the  statute ;  and  her 
power  of  alienating  such  property  being  unaffected  by  the  statute, 
she  is  competent,  in  the  view  of  a  court  of  equity,  to  convey  it  by 
mortgage  with  power  of  sale. 

Appeal  from  the  Chancery  Court  at  Mobile. 
Heard  before  the  Hon,  N.  W.  Cocke. 

The  original  bill  in  this  case  was  filed,  on  the  2d  April, 
1860,  by  Mrs.  Sarah  Greer,  suing  by  her  next  friend, 
against  Erastus  S.  Ferryman,  Martin  Greer,  (who  was  her 
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husband,)  and  James  Greer  ;  and  sought  to  enjoin  the  sale 
of  certain  slaves,  which  belonged  to  the  complainant,  under 
a  mortgage  executed  by  her  and  her  husband  to  Ferryman, 
and  to  have  the  mortgage  declared  null  and  void.  The 
mortgage,  which  was  dated  the  4th  February,  1860,  was 
executed  by  the  complainant  and  her  husband  for  the 
purpose  of  securing  the  defendant  Ferryman  against  his 
liabihty  as  an  accommodation  endorser  of  a  bill  of  exchange, 
which  was  drawn  by  the  complainant  and  her  husband,  in 
favor  of  James  Greer,  who  was  their  son,  and  by  whom 
said  bill  was  accepted  ;  and  it  contained  a  power  of  sale,  in 
the  event  that  the  mortgagee  was  compelled  to  pay  the 
bill  at  maturity.  The  bill  alleged,  that  by  an  act  of  the 
general  assembly  of  Alabama,  approved  on  the  23d  January, 
1845,  the  complainant  was  declared  capable  of  receiving 
and  holding  property  as  a  feme  sole,  but  was  restrained 
from  alienating  property  afterwards  acquired  by  her,  during 
coverture,  except  by  last  will  and  testament ;  that  the  slaves 
conveyed  by  the  mortgage  were  acquired  by  her  after  the 
passage  of  this  act,  and  that  the  mortgage  was  therefore 
void  as  to  her. 

The  act  of  the  legislature  referred  to,  which  is  entitled 
"  An  act  for  the  relief  of  Sarah  Greei,  of  Wilcox  county," 
is  in  the  following  words :  "-Se  it  enacted,"  &c.,  "  That,  from 
and  after  the  passage  of  this  act,  Sarah  Greer,  wife  of 
Martin  Greer,  of  Wilcox  county,  shall  be  capable  in  law  of 
receiving  and  holding  by  gift,  purchase,  or  inheritance,  any 
property,  real  and  personal,  in  the  same  manner,  and  to  the 
same  extent,  that  a  feme  sole  may  do ;  and  the  property 
which  she  may  hereafter  acquire,  by  gift,  inheritance,  or 
purchase,  as  aforesaid,  shall  be  free  from  liability  for  or  on 
account  of  any  of  the  debts  of  her  said  husband.  Provided, 
that  the  said  Sarah  Greer  shall  be  wholly  incompetent  to 
contract  with  her  said  husband,  in  reference  to  any  property 
she  may  hereafter  acquire  by  deed,  gift,  purchase,  or  inher- 
itance, in  any  manner  whatever.  And  provided  further, 
that  she  shall  be  wholly  incompetent  to  sell  and  dispose  of 
the  same  in  any  manner  whatever,  during  coverture,  except 
by  last  will  and  testament." — Session  Acts  of  1844-5,  p.  172. 

Martin  Greer  and  James  Greer  were  duly  served  with 
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subpcBna,  but  the  record  does  not  show  that  either  of  them 
ever  filed  an  answer,  nor  that  a  decree  pro  confesso  was 
entered  against  them.  The  defendant  Ferryman  answered, 
denying  that  the  complainant  acquired  the  negroes  after 
the  23d  January,  1845,  and  averring,  on  the  contrary,  that 
she  received  them  as  her  distributive  share  of  the  estate  of 
her  deceased  brother,  Hugh  Bethea,  under  an  agreement 
among  the  several  parties  interested  in  the  distribution  of 
said  estate,  which  was  entered  into  and  dated  the  3d  Jan- 
uary, 1844,  and  which  was  made  the  foundation  of  a  decree 
of  distribution  rendered  by  the  probate  court  in  February, 
1844.  He  also  filed  a  cross  bill,  asking  a  foreclosure  of  the 
mortgage,  and  a  sale  of  the  negroes  to  satisfy  the  debt 
secured  by  it.  The  opinion  of  the  court  states  all  the 
material  facts  connected  with  the  complainant's  title  to  the 
slaves,  as  disclosed  by  the  evidence. 

On  final  hearing,  on  pleadings  and  proof,  the  chancellor 
dismissed  the  cross  bill,  and  rendered  a  decree  for  the  com- 
plainant on  the  original  bill ;  and  his  decree  is  now  assigned 
as  error  by  the  defendant  Ferryman. 

J.  L.  Smith,  for  appellant. 

Dargan  &  Taylor,  contra. 

A.  J.  WALKEK,  C.  J.— On^  the  23d  January,  1845,  an 
act  of  the  legislature  was  passed,  which  declared  that,  from 
and  after  its  passage,  Sarah  Greer,  a/eme  covert,  should  be 
capable  "of  receiving  and  holding  property  by  gift,  pur- 
chase, or  inheritance,"  as  a  feme  sole ;  and  that  property 
thereafter  acquired,  by  gift,  inheritance,  or  purchase, 
should  be  free  from  liabihty  to  her  husband's  debts ;  and 
that  she  should  be  incompetent  to  "sell  and  dispose  of" 
such  property,  during  coverture,  except  by  last  will  and 
testament. — Pamphlet  Acts,  1844-5,  p.  172.  When  this  act 
was  passed,  Mrs.  Greer  was  a  distributee  of  the  estate  of 
her  brother,  who  died  in  1843 ;  and  the  property  had  been 
divided  according  to  the  written  agreement  of  all  the  dis- 
tributees, they  being  adults,  and  two  of  them  being  the 
administrators  of  the  estate ;  and  the  share  of  Mrs.  Greer 
had  been  left  in  the  possession  of  one  of  the  administrators,  to 
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await  the  determination  of  a  chancery  suit,  instituted  before 
the  di^'ision  by  Mrs.  Greer,  to  have  her  distributive  share 
settled  upon  her.  The  chancery  suit  terminated  in  May, 
1845,  in  a  decree  setthng  the  property  previously  allotted 
in  the  division  above  named  to  Mrs.  Greer's  separate  use. 
The  equity  of  the  bill  in  this  case  depends  upon  the  question, 
whether  the  property  acquired  by  INIrs.  Greer,  as  the  dis- 
tributee of  her  deceased  brother's  estate,  was,  by  virtue  of 
the  act  of  23d  January,  1845,  incapable  of  alienation,  and 
whether  her  mortgage  of  the  same  was  not  therefore  void. 

The  right  of  a  distributee  attaches  upon  the  death  of 
the  intestate.  The  interest  then  accrues,  and  the  subse- 
quent division  serves  to  ascertain  and  define,  convert  into 
a  legal  right,  and  reduce  to  possession,  an  equity  which 
existed  before  in  the  form  of  a  chose  in  action,  cognizable 
in  chancery.  Therefore,  the  property  which  the  distributee 
of  an  estate  receives  under  the  statute  of  distribution,  does 
not  accrue  to  the  distributee  by  virtue  of  the  division  or 
reduction  to  possession,  but  in  consequence  of  a  right 
springing  up  upon  the  death  of  the  intestate.  The  point 
has  been  several  times  so  ruled  by  this  court.  In  Hardy  v. 
Boaz,  (29  Ala.  168,)  it  was  decided,  that  the  right  of  the 
husband,  in  reference  to  an  undivided  share  in  a  residuary 
legacy  to  the  wife,  was  not  to  be  governed  by  the  law  of 
1850,  concerning  separate  estates  of  married  women  ;  the 
testator  having  died  in  1842,  but  the  property  having  been 
received  after  1850.  The  court  remarked,  that  the  interest 
of  the  wife  vested  in  her  at  the  death  of  the  testator.  In 
Kidd  V.  Montarjiie.  (19  Ala.  619,)  an  estate  had  been  in 
process  of  administration  before  the  passage  of  the  act  of 
1st  March,  1 848,  securing  to  married  women  their  separate 
estates.  The  estate  was  settled  after  the  passage  of  that 
act.  The  court  decided,  that  the  form  of  a  decree  for 
the  distributive  share  of  a  married  woman,  who  was  one 
of  the  distributees,  should  conform  to  the  supposition,  that  the 
interest  did  not  fall  under  the  operation  of  the  above-named 
act.    See,  also.  Sharp  and  Wife  v.  Burns  dt  Coles,  35  Ala.  653. 

Before  the  act  of  23d  January,  1845,  Mrs.  Greer  not 
only  had  the  right  of  a  distributee  in  the  estate  of  her 
deceased  brother,  but  that  right  had  been  ascertained  and 
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defined  by  a  division  among  the  distributees,  all  of  whom 
were  adults,  to  which  the  administrators  had  assented  by 
signing  the  agreement.  The  division  thus  made  was  a  legal 
one. — Marshall  v.  Groio,  29  Ala.  278.  It  is  clear,  that  what- 
ever right  Mrs.  Greer  had  to  the  property  accrued  to  her 
before  the  passage  of  the  act  of  23d  January,  1845.  That 
only  affects  after-acquired  property,  and  can  not,  therefore, 
influence  the  aUenable  quality  of  what  was  received  by  her 
as  distributee. 

The  bill  in  chancery,  which  was  filed  to  enforce  the  wife's 
equity,  and  procure  a  settlement  to  her  separate  use,  was 
not  designed  to  originate  a  new  title  to  property,  but  simply 
to  exclude  the  marital  rights  of  the  husband  in  property 
which  had  already  accrued.  There  is,  therefore,  no  just 
reason  to  support  the  proposition,  that  the  decree  in 
chancery  fixes  the  time  when  Mrs.  Greer  acquired  the 
property. 

As  to  the  policy  and  validity  of  legislation,  which  deprives 
a /erne  covert  of  all  capacity  to  alien  or  charge  her  prop- 
erty except  by  will,  we  mean  to  make  no  intimation. 

We  entertain  no  doubt,  that  a  feme  covert  is  competent, 
in  the  view  of  a  court  of  equity,  to  convey  her  separate 
estate,  existing  otherwise  than  under  our  statute,  and  to 
confer  a  power  of  sale  in  her  mortgage  of  it. — Roper  v. 
Roper,  29  Ala.  247  ;  Demarest  v.  Wynkoop,  2  Johns.  Ch.  R. 
144;  Pijhus  V.  Smith,l  Vesey,  Jr.  189  ;  Essex  v.  Atkins, 
14  Vesey,  542.  As  the  husband  and  wife  joined  in  the  execu- 
tion of  the  mortgage,  the  property  was  liable  to  be  sold 
under  it,  whether  the  property  belonged  to  the  husband  or 
wife.  Therefore,  the  bill  is  without  equity,  no  matter 
whether  the  title  was  with  the  one  or  the  other ;  and  we 
will  not  inquire  into  the  question  of  right  as  between  hus- 
band and  wife. 

Reversed  and  remanded. 
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REEL  vs.  OYERALL  et  al. 

[bill  IX  EQUITY  BY  HUSBAND,  TO  ENFORCE  CHARGE  AGAINST  SEPARATE 
ESTATE  OF  DECEASED  WIFE.] 

1.  Contract  between  huiitand  and  tcife,  relative  to  xvi/e's  estate. — A  married 
woniau,  having  a  separate  estate  created  by  coutract,  n)ay  make  a 
valid  contract  with  her  husband  in  relation  to  it,  unless  the  instru- 
ment creating  the  estate  imposes  some  restraint  on  her  power  of  alien- 
ation; and  where  her  separate  estate  is  held  under  the  act  of  1848, 
(Session  Acts  1847-48,  p.  79,)  her  power  to  charge  or  dispose  of  it  was, 
until  the  13th  February,  1830,  governed  by  the  same  rules  that  apply 
to  separate  estates  created  by  contract;  but  such  contract  between 
husband  and  wife  is  now  prohibited  by  section  1985  of  the  Code,  and, 
if  not  prohibited  by  the  proviso  to  the  5th  section  of  the  act  of  1850, 
(Session  Acts  1849-50,  p.  64,)  was  required  by  that  section  to  be  exe- 
cuted, proved,  and  recorded,  in  like  manner  with  conveyances  of  real 
estate ;  and  these  provisions  of  the  Code  and  of  the  act  of  1850,  from 
the  time  when  they  respectively  took  efl'ect,  have  ajjplied  to  separate 
estates  held  under  the  act  of  1848. 

2.  Averments  of  bill  construed  against  plaintiff. — Where  the  validity  of  a 
contract,  which  the  bill  seeks  to  enforce,  depends  on  the  time  when  it 
was  made,  and  the  bill  fails  to  aver  the  time  when  it  was  made,  it 
will  be  presumed  to  have  been  made  at  a  time  when  it  was  not  au- 
thorized by  law. 

Appeal  from  the  Chancery  Court  at  Mobile. 
Heard  before  the  Hon.  N.  W.  Cocke. 

The  bill  in  this  case  was  filed,  on  the  11th  February, 
1861,  by  John  Reel,  against  Frances  Ann  Kelso,  Ameha 
Kelso,  and  James  Kelso,  infants,  and  devisees  under  the 
will  of  the  complainant's  deceased  wife,  and  against  G.  Y. 
Overall,  their  guardian.  Its  object  was  to  enforce  against  the 
property  belonging  to  the  separate  estate  of  the  complainant's 
deceased  wife,  which  consisted  of  certain  city  lots  in  Mobile, 
and  which  she  "had  devised  to  the  infant  defendants,  a  claim 
for  moneys  advanced  and  expended  by  the  complainant, 
both  before  and  during  the  coverture,  in  paying  for  the  said 
lots,  and  in  erecting  improvements  on  them ;  and,  to  this 
end,  it  prayed  an  account  of  the  expenditures  and  of  the 
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rents,  the  declaration  of  a  lien  on  the  lands  for  the  balance 
that  might  be  ascertained  to  be  due  to  the  complainant,  an 
injunction  of  an  action  at  law  which  had  been  brought 
against  him  to  recover  the  possession  of  the  lots,  and  gen- 
eral relief.  The  bill  alleged,  that  the  complainant  and  his 
said  wife  (then  Mrs.  Lambert)  were  married  in  March,  1849 ; 
that  she  was  then  in  possession  of  said  lots  as  her  separate 
estate ;  that  she  died  in  July,  1860  ;  that  the  complainant 
advanced  eight  hundred  dollars  to  her,  prior  to  their  mar- 
riage, to  pay  the  balance  due  for  the  purchase- money  of 
the  lots ;  that  he  expended  about  six  thousand  dollars,  after 
the  marriage,  in  erecting  valuable  improvements  on  the  lots ; 
and  that  "it  was  at  all  times  understood  and  agreed  between 
them,  (and  said  expenditures  were  made  only  on  that  con- 
sideration,) that  said  buildings  and  improvements  should 
belong  to  him,  and  were  a  lien  on  said  lands,  and  were 
always  so  treated  and  recognized  by  her" ;  but  it  nowhere 
alleged  the  time  when  the  improvements  were  erected,  nor 
the  manner  in  which  the  separate  estate  of  the  wife  was 
held, — whether  under  the  statute,  or  under  a  deed  or  will. 
The  chancellor  sustained  a  demurrer  to  the  bill,  so  far  as 
it  sought  rehef  on  account  of  moneys  expended  during  the 
coverture;  and,  on  final  hearing,  on  pleadings  and  proof, 
dismissed  the  bill,  but  without  prejudice ;  and  both  of  these 
decrees  are  now  assigned  as  error. 

Ch.\ndler  &  McKiNSTRY,  for  appellants. 
G.  Y.  Overall,  contra. 

STONE,  J. — Mr.  Eeel  intermarried  with  Mrs.  Lambert 
in  1849.  She  died  in  1860.  At  the  time  of  the  marriage, 
Mrs.  Lambert  owned  a  lot  or  lots  in  the  city  of  Mobile,  which 
she  devised  by  her  will  to  certain  nephews  and  nieces,  ex- 
cluding her  husband  from  her  bounty.  She  appointed  Mr. 
Overall  her  executor,  who  has  qualified  as  such,  and  has 
also  been  appointed  guardian  to  the  devisees,  who  are  in- 
fants. The  present  bill  is  filed  to  collect  out  of  the  prop- 
erty devised,  first,  the  sum  of  eight  hundred  dollars,  which 
the  complainant  avers  he  advanced  to  or  for  Mrs.  Lambert, 
before  the  marriage,  with  which  to  pay  off  a  lien  or  incum- 
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brance  on  the  lots  for  that  amount ;  and,  second,  to  recover 
moneys  expended  bj  him  in  improving  said  lots.  There 
was  an  answer,  and  also  a  demurrer  to  the  bill.  The  chan- 
cellor sustained  the  demurrer  to  the  claim  for  improvements, 
but  overruled  it  as  to  the  ante-nuptial  advance  of  eight  hun- 
dred dollars.  Testimony  was  taken  by  the  defendants,  and 
the  case  was  finally  heard  before  the  chancellor  on  plead- 
ings and  proofs.  The  complainant  offered  no  proof  of  his 
claim  for  $800,  the  justness  of  which  was  denied  in  the 
answer ;  and  the  court  rightly  dismissed  this  feature  of  the 
bill,  at  his  costs.  In  fact,  the  argument  does  not  question 
the  correctness  of  this  decree. 

The  only  question,  then,  which  we  need  consider,  arises 
on  the  claim  of  complainant  for  alleged  improvements 
placed  on  the  lots  by  him.  The  language  of  the  bill  in  this 
connection  is  as  follows  :  "That  your  orator  was  a  laboring 
man,  of  limited  means  ;  that  the  buildings  on  the  lot  were 
small,  inconvenient,  and  dilapidated ;  that,  at  the  request 
of  the  said  Nancy  Ann,"  (the  wife,)  "he  made  many  altera- 
tions and  valuable  improvements,  of  the  value  of  $6,000,  or 
thereabouts,  so  that  not  only  was  there  a  new  and  costly . 
dwelling-house  erected  thereon,  but  two  other  buildings 
that  are  valuable,  and  each  of  them  produces  a  considerable 
income ;  "that  it  was  at  all  times  understood  and  agreed  upon 
between  the  said  Nancy  Ann  and  your  orator,  and  the  ex- 
penditures were  made  only  on  that  consideration,  that  the 
buildings  and  improvements  and  erections,  erected  and 
placed  by  him  on  said  piece  of  land,  should  belong  to  him, 
and  were  a  lien  on  said  lands,  and  were  always  treated  by 
her,  and  recognized  by  her,  as  his  own  property,  and  a  Hen 
on  said  lands." 

Waiving,  for  the  present,  the  consideration  of  the  ques- 
tion, whether  these  averments  make  a  case  for  rehef,  if  the 
alleged  agreement  had  been  between  strangers,  the  inquiry 
presents  itself,  can  a  married  woman,  having  a  separate 
estate,  contract  mth  her  husband  in  reference  thereto,  and 
will  the  court  of  chancery  recognize  and  enforce  such  con- 
tract ? 

It  is  undoubtedly  the  law  of  this  State,  that  a  married 
woman,  having  a  separate  estate  created  by  contract,  if  the 
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contract  imposes  no  restraint  on  her  power  of  alienation, 
maj  contract  with  her  husband  in  relation  thereto,  and  such 
contract,  in  a  proper  case,  will  be  recognized  and  enforced 
in  equity. — 2  Story's  Equity,  §  1371;  Booker  v.  Booker, 
32  Ala.  471 ;  Andreios  v.  Andrews,  28  Ala.  432. 

The  act  "securing  to  married  women  their  separate  estates," 
approved  March  1st,  1848,  contains  no  restriction  on  the 
wife's  power  of  disposition. — Pamphlet  Acts,  1847-8,  p.  79. 
Such  estates,  at  least  until  February  13th,  1850,  were 
governed  by  the  same  rales  which  govern  estates  made 
separate  by  contract. — Hooper  v.  Smith,  23  Ala.  639 ;  Blev- 
ins  V.  Buck,  26  Ala.  292.  The  subsequent  enactment  of 
Feb.  13, 1850,  "to  alter  and  amend  an  act  securing  to  mar- 
ried women  their  separate  estates,"  made  substantial  altera- 
tions in  the  form  to  be  observed  by  married  women  in  con- 
tracting in  reference  to  their  separate  estates,  if  not  in  the 
poioer  of  the  wife  to  contract  with  her  husband  in  relation 
thereto.— See  Pamphlet  Acts,  1849-50,  p.  64,  §  5.  By  this 
section  it  is  declared,  that  "such  property,  or  any  part 
thereof,  may  be  sold  by  the  husband  and  wife,  and  con- 
veyed by  their  joint  deed  ;  and  every  such  deed  shall  be  ex- 
ecuted, proved,  and  recorded,  in  accordance  with  the  re- 
quirements of  the  laws  now  in  force,  regulating  conveyances 
of  real  estate.  *  *  *  Provided,  nothing  in  this  act 
contained  shall  be  so  construed  as  to  authorize  the  husband 
and  wife  to  contract  with  each  other  for  the  sale  and  trans- 
fer of  any  property,  real  or  personal."  The  Code  declares, 
that  "the  property  of  the  wife,  or  any  part  thereof,  may  be 
sold  by  the  husband  and  wife,  and  conveyed  by  them  jointly, 
by  instrument  of  writing,  attested  by  two  witnesses;"  and 
that  "the  husband  and  wife  can  not  contract  with  each 
other  for  the  sale  of  any  property." — Code,  §§  1984,  1985. 
These  provisions,  after  their  enactment,  relating  as  they  do 
to  the  mode  of  transfer,  fastened  themselves  on  the  separate 
estates  of  married  women  held  under  the  act  of  1848. — See 
Warjield  v.  Bavesies,  38  Ala. 

Under  these  principles,  it  is  clear  that,  if  Mrs.  Eeel,  be- 
fore the  13th  February,  1850,  made  a  contract  with  her  hus- 
band, which  was  otherwise  unobjectionable,  it  will  be  en- 
forced in  equity.    But,  if  she  made  such  contract  after  that 
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time,  there  is  not  enough,  in  this  bill,  to  show  that  the  form 
prescribed  by  the  statute  was  comphed  with,  even  if  such 
contract  was  not  prohibited  by  the  proviso  to  the  5  th  sec- 
tion of  the  act  of  1850.  It  would  seem  that  there  can  be 
no  serious  doubt  that  section  1985  of  the  Code  is  prohib- 
itory. 

The  bill  in  this  case  alleges,  that  the  complainant  and 
testator  intermarried  in  March,  1849.  It  avers,  in  effect, 
that  the  agreement  sought  to  be  enforced  was  made  during 
the  coverture.  It  fails  to  aver  whether  it  was  made  before 
or  after  February  13,  1850.  "We  are  thus  left  in  doubt 
whether,  at  the  time  it  was  entered  into,  the  parties  were 
capable  of  contracting  with  each  other,  in  any  form  in  which 
we  can  understand  or  construe  the  averments  of  this  bill. 
This  uncertainty  of  averment  is  fatal  to  this  feature  of  the 
bill.  A  complainant  must  show  by  his  pleadings  that  he 
has  a  right  to  the  relief  he  prays.  We  can  not,  in  aid  of 
the  bill,  presume  the  existence  of  material  facts  that  are 
not  averred. — Lucas  v.  Oliver,  34  Ala.  631 ;  Cochrell  v.  Gur- 
hy,  26  Ala.  405.  The  bill  in  this  case  fails  to  aver  that  the 
complainant  is  entitled  to  the  relief  he  prays. 

Whether  the  alleged  agreement  in  this  case,  if  made  be- 
fore February  13,  1850,  would  be  enforced  in  equity,  we 
need  not  inquire. — See  Booker  v.  Booker,  32  Ala.  471 ;  Don- 
ald V.  Heioitt,  33  Ala.  534  ;  Livingston  v.  Livingston,  2  Johns. 
Ch.  537 ;  GarlicJc  v.  Strong,  3  Paige,  440 ;  Dickinson  v.  God- 
win, 1  Sandf.  Ch.  214 ;  Glabaugh  v.  Byerly,  7  Gill,  354 ;  Dib- 
hle  V.  Hutton,  1  Day,  221 ;  Lane  v.  McKeen,  15  Maine,  304  ; 
Daggett  v.  Daggett,  5  Paige,  509 ;  Butler  v.  Buckingham, 
5  Day,  492 ;  1  Leading  Cases  in  Equity,  519. 

The  decree  of  the  chancellor  is  affirmed. 
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JOHNSON'S  ADM'R  vs.  LONGMIRE. 

[bill  in  equity  by  executor  to  enjoin  probate  decree.] 

1.  Jurisdiction  of  probate  court  over  charitable  bequests. — The  probate 
court  has  jurisdiction,  on  the  settlement  of  a  testator's  estate,  to  de- 
cide whether  a  bequest  to  charitable  uses,  which  is  vested  in  the 
executor  as  trustee,  is  or  is  not  valid,  and  whether  it  has  lapsed. 

2.  Payment  to  sole  distributee,  of  debt  due  deccdenVs  estate. — A  payment, 
made  in  good  faith,  before  administration  granted,  to  the  sole  dis- 
tributee of  a  decedent's  estate,  there  being  no  outstanding  debts 
against  the  estate,  operates  in  equity  a  discharge  of  the  debtor  from 
liability  to  an  administrator  subsequently  appointed  ;  but  such  pay- 
ment, if  made  after  administration  granted,  is  tortious  as  against 
the  administrator,  and  neither  discharges  the  debtor  from  liability, 
nor  constitutes  a  ground  of  equitable  relief. 

3.  Decree  i>ro  confesso  against  cestui  que  trust  or  distributee  ;  its  effect  as 
evidence  against  trustee  or  administrator. — As  a  general  rule,  where  one 
person  is  shown  to  be  a  mere  trustee  for  another,  a  decree  pro  confesso 
against  the  latter  will  dispense  with  proof  against  the  former;  but, 
in  a  contest  between  a  debtor  and  the  administrator  of  a  decedent's 
estate,  respecting  the  fact  and  validity  of  an  alleged  payment  to  the 
sole  distributee,  (the  debt  in  controversy  constituting  the  entire 
assets  of  the  estate,  and  the  legality  of  the  payment  d  pending  on  the 
time  when  it  was  made,)  a  decree  j)ro  confesso  against  the  distributee 
is  not  evidence,  as  against  the  administrator,  either  of  the  fact  of 
payment,  or  of  the  time  when  it  was  made. 

Appeal  from  the  Chancery  Court  at  Claiborne. 
Heard  before  the  Hon.  M.  J.  Saffold. 

The  bill  in  this  case  was  filed,  on  the  4th  May,  1859,  by 
Garrett  Longmire,  against  P.  M.  Dennis,  as  the  adminis- 
trator de  bonis  non  of  the  estate  of  Beatrice  C.  Johnson, 
deceased,  John  G.  Sims,  and  Wilham  M.  Longmire ;  and 
sought  to  enjoin  the  collection  of  a  decree  rendered  by  the 
probate  court  of  Monroe,  in  April,  1859,  against  the  com- 
plainant, as  one  of  the  executors  of  the  last  will  and  testa- 
ment of  his  deceased  father,  Garrett  Longmire,  sr.,  in  favor 
of  the  said  P.  M.  Dennis,  as  the  administrator  of  Beatrice 
C.  Johnson,  who  was  a  daughter  of  said  Garrett  Long- 
mire, sr. 
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The  undisputed  facts  of  the  case  are  these  :  Garrett 
Longmire,  sr.,  died  in  February,  1847,  haying  made  and 
pubhshed  his  last  will  and  testament,  which  was  duly  ad- 
mitted to  probate  in  Monroe  county,  and  of  which  Garrett 
Longmire  and  William  M.  Longmire,  two  of  his  sons,  were 
appointed  the  executors.  The  will  of  said  testator,  after 
directing  that  his  debts  should  be  paid,  contained  a  clause 
in  these  words  :  "  That  two  thousand  dollars  be  given  out 
of  my  estate,  one-half  to  be  applied  to  the  distribution  of 
the  Bible  in  the  Mississippi  valley,  subject  to  the  control 
of  the  Domestic  3Iission  Board,  the  other  to  the  JBUnd  Asy- 
lum at  Tuskaloosa  in  this  State,  if  carried  into  eflfect,  and 
if  not,  to  that  of  the  State  of  Kentucky ;"  and  by  the  third 
clause  he  devised  and  bequeathed  all  the  residue  of  his 
property,  real  and  personal,  to  his  six  living  children  and 
the  children  of  a  deceased  son,  to  be  equally  divided  among 
them. 

The  executors  duly  qualified,  collected  all  the  debts  due 
the  estate,  sold  aU  the  property,  paid  all  the  debts  of  the 
testator,  and  made  distribution  of  the  siu'plus  proceeds 
among  the  several  parties  interested  ;  and  in  August,  1850, 
a  decree  was  rendered  by  said  probate  court,  on  final  set- 
lement  of  their  accounts,  ascertaining  the  amount  due  each 
distributee,  and  authorizing  the  executors  to  retain  in  their 
hands  two  thousand  dollars,  on  account  of  the  charitable 
bequest  above  set  out.  Two  or  three  years  after  this  settle- 
ment was  made,  the  distributees  came  to  the  conclusion 
that  the  charitable  bequest  was  void,  or  had  lapsed,  and 
was  subject  to  distribution  as  a  part  of  the  estate  ;  and  the 
executors  accordingly  proceeded  to  distribute  it  among  the 
parties  in  interest.  Before  this  distribution  was  made,  Mrs. 
Johnson,  one  of  the  testator's  daughters,  had  died,  leaving 
an  only  son,  John  G.  Sims,  her  sole  heir-at-law  and  distrib- 
utee. Letters  of  administration  on  her  estate  were 
granted  to  Lewis  Johnson,  in  February,  1853 ;  and  in 
March,  1859,  (as  the  bill  alleged,  and  the  answer  admitted, 
though  the  date  shown  by  the  transcript  appended  to  the 
answer  is  1855,)  letters  of  administration  de  bonis  non  were 
granted  to  said  P.  M.  Dennis.  In  April,  1859,  on  the  ap- 
pUcation  of  said  Dennis,  the  probate  court  rendered  a  de- 
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cree  in  his  favor,  as  such  admiuistrator,  against  the  present 
complainant,  as  one  of  the  testator's  executors,  for  four  hun- 
dred and  thirty-five  dollars,  being  Mrs.  Johnson's  distribu- 
tive share  of  the  two  thousand  dollars  which  the  executors 
had  retained  on  account  of  the  charitable  bequest ;  and  the 
bill  was  filed  to  enjoin  the  collection  of  this  decree. 

The  bill  alleged,  that,  at  the  time  this  two  thousand  dol- 
lars was  distributed  by  the  executors,  there  was  no  legal 
administration  on  the  estate  of  Mrs.  Johnson ;  that  her 
estate  owed  no  debts ;  and  that  her  distributive  share  of 
the  legacy  was  paid  by  Wilham  M.  Longmire,  one  of  the 
executors,  to  John  G.  Sims,  who,  as  her  only  distributee 
and  heir-  at-law,  was  authorized  to  receive  and  receipt  for  it. 
The  defendant  Dennis  stated,  in  his  answer,  that  John  G. 
Sims  was  not  twenty-one  years  of  age  at  the  time  of  his 
mother's  death ;  denied  all  knowledge  of  the  time  when 
the  alleged  distribution  of  the  fimd  was  made ;  and  in- 
sisted that  the  payment  of  Mrs.  Johnson's  share  could  only 
have  been  legally  made  to  her  administrator.  Decrees  pro 
confesso  were  regularly  entered  against  John  G.  Sims  and 
William  M.  Longmire,  on  pubhcation  against  them  as  non- 
residents. 

To  prove  the  payment  to  Sims,  the  complainant  took  the 
depositions  of  James  M.  Longmire,  who  was  his  own  son, 
and  of  Mrs.  Sarah  J.  Longmire,  who  was  the  wife  of  the 
defendant  Wilham  M.  Longmire.  The  defendant  Dennis 
objected  to  the  competency  of  Mrs.  Longmire  as  a  witness, 
and  took  the  depositions  of  several  witnesses  for  the  pur- 
pose of  impeaching  the  testimony  of  J.  M.  Longmire.  On 
final  hearing,  on  pleadings  and  proof,  the  chancellor  de- 
clined to  pass  upon  the  objections  to  evidence,  but  rendered 
a  decree  for  the  complainant,  perpetually  enjoining  the  col- 
lection of  the  probate  decree ;  holding,  on  the  authority  of 
the  case  of  Harrison  v.  Harrison,  (9  Ala.  470,)  that  the 
probate  court  had  no  jurisdiction  to  decide  that  the  chari- 
table bequest  was  void,  or  that  it  had  lapsed.  The  chan- 
cellor's decree  is  now  assigned  as  error. 

ToRREY  &  Leslie,  for  appellant. 
Dargan  &  Taylor,  contra. 
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E.  W.  TVALKEE,  J.^It  is  ob^^ous  that  the  only  ques- 
tions, which  the  parties  intended  to  raise  by  the  pleadings 
and  evidence,  were  as  to  the  fact  and  effect  of  the  alleged 
payment  to  Sims.  The  chancellor,  however,  mthout  con- 
sidering these  questions,  held,  that  the  executors  took  the 
charitable  bequest  of  $2,000  as  trustees  ;  that  the  probate 
court  had  no  jurisdiction  to  declare  these  bequests  invahd, 
or  lapsed ;  and,  that,  for  this  reason,  its  decree  distributing 
the  fund  was  void.  The  case  of  Harrison  v.  Harrison, 
(9  Ala.  470,)  which  is  cited  in  support  of  this  view,  does 
not  sustain  it.  We  are  satisfied  that,  in  that  case,  the 
court  intended  to  go  no  further  upon  this  subject,  than  to 
deny  to  the  probate  court  jurisdiction  to  enforce  or  settle 
trusts  created  by  will.  It  seems  clear,  that  the  court  of 
probate,  in  exercising  its  jurisdiction  to  administer  estates, 
must  have  the  power  of  passing  upon  the  vahdity  of  the 
bequests  of  a  will,  even  though  they  create,  or  are  coupled 
with,  trusts  conferred  upon  the  executors,  or  on  third  per- 
sons. The  authority  of  the  court  to  do  this  was  not  ques- 
tioned in  the  case  refen-ed  to.  On  the  contrary,  in  that 
very  case,  the  right  of  the  court  to  declare  the  invalidity  of 
a  bequest  creating  a  trust,  is  expressly  recognized. — See 
pages  475,  477-8.  Nor  do  we  see  any  reason  to  doubt  the 
authority  of  the  probate  court  to  pass  upon  the  validity  of 
a  bequest  to  charitable  uses.  If  such  a  bequest  is  invalid, 
it  cannot  bar  an  application  for  distribution  by  the  next  of 
kin,  or  the  residuary  legatee,  as  the  one  or  the  other  may 
be  entitled  ;  and  the  court  would  be  incompetent  to  make 
distribution  among  those  entitled,  if  it  has  not  the  power 
to  decide  upon  the  validity  of  such  a  bequest  when  inter- 
posed as  a  bar  to  distribution. — See  Alston  v.  Coleman, 
7  Ala.  795;  May  v.  May,  28  Ala.  141  (152) ;  Gould  v.  Hayes, 
19  Ala.  449  ;  Carroll  v.  Brumby,  13  Ala.  102  ;  Billingsley 
V.  Harris,  17  Ala.  214 ;  Gerald  v.  Bunkley,  ib.  170,  177.  It 
follows,  that  the  mere  fact  that  these  were  charitable  be- 
quests, or  so  designed,  and  that  the  executor  was  appointed 
trustee  to  carry  them  out,  did  not  impair  the  authority  of 
the  probate  court  to  determine  whether  they  were  void,  or 
had  lapsed. 

2.  Sims,  to  whom  the  payment  is  alleged  to  have  been 
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made,  was  the  sole  distributee  of  Mrs.  Johnson,  and  her 
estate  owed  no  debts.  Mrs.  Johnson  died  in  1852,  and  in 
February,  1853,  Lewis  Johnson  was  appointed  her  admin- 
istrator. He  died  in  1854,  and  the  defendant  Dennis  was, 
in  March,  1859,  (1855?)  appointed  administrator  de  bonis 
non.  Where  there  is  a  sole  distributee,  and  the  estate  owes 
no  debts ;  and,  before  the  administration  granted,  the  prop- 
erty is  reduced  to  possession  by  the  distributee,  he  will  in 
equity  be  protected  in  the  possession  against  the  claim 
of  an  administrator  subsequently  appointed. —  Vanderveer 
V.  Alston,  16  Ala.  494 ;  Marshall  v.  Crow,  29  Ala. ;  Spann 
V.  Jennings,  1  Hill's  Ch.  324 ;  Henson  v.  Wallace,  1  Rich. 
Eq.  22  ;  Walker  v.  May,  1  Bailey's  Eq.  58 ;  Leivis  v.  Lyons, 
13  111.  117;  MaxiveU  v.  Craft,  32  Miss.  307;  Anderson 
V.  Brunefield,  ih.  107;  Bogart  v.  Furman,  10  Paige,  496; 
Lacy  V.  Williams,  8  Texas,  182.  In  like  manner,  a  bona 
fide  payment  to  the  sole  distributee,  of  a  fund  to  which 
such  estate  is  entitled,  made  before  administration  granted, 
would  operate  in  equity  a  dischage  of  the  party  paying 
from  liability  to  an  administrator  subsequently  appointed. 
But  the  authority  of  the  probate  court  to  grant  adminis- 
tration, even  though  there  is  but  one  distributee,  and  the 
estate  owes  no  debts,  cannot  be  questioned ;  nor  can  it  be 
doubted,  that  when  such  administration  is  granted  before 
the  property  has  been  reduced  to  possession  by  the  dis- 
tributee, the  rights  of  the  administrator  are,  as  to  the  per- 
sonal estate,  exclusive,  and  he  alone  can  give  a  valid  dis- 
charge upon  payment  of  a  demand  due  the  intestate. — 
Beattie  v.  AbercromUc,  18  Ala.  9  ;  Jenkins  v.  Fryer,  4  Paige, 
61.  Hence,  a  payment  to  the  sole  distributee,  while  there 
is  a  pending  administration,  is  tortious,  as  against  the  ad- 
ministrator, and  cannot  work  a  discharge  of  the  liability, 
or  constitute  a  ground  of  relief  in  equity.  Whether  the 
rule  might  be  different,  in  case  the  payment  were  made, 
bona  fide,  under  a  mistake  of  fact,  not  arising  from  neglect, 
as  to  there  having  been  a  grant  of  administration,  we  need 
not  now  inquire.  Neither  is  it  necessary  for  us  to  deter- 
mine whether  a  court  of  chancery  would  require  the  sole 
distributee  to  pay  over  all  money  received  by  him,  after 
administration  granted,  merely  that  the  administrator  may 
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be  paid  his  costs  and  commissions.  The  contest  here  is 
between  the  administrator  and  the  debtor  ;  and  certainly  it 
would  be  contrary  to  legal  principle,  as  well  as  productive 
of  much  confusion,  to  allow  parties  owing  an  estate  to  pass 
by  the  administrator,  whose  right  to  collect  is  universally 
known  to  be  exclusive,  and  make  payment  direct  to  the 
distributee. 

3.  The  only  witnesses  examined  to  prove  the  payment, 
are  J.  M.  Longmire,  and  Sarah  J.  Longmire.  Of  these 
two,  the  former  is  successfully  impeached  by  the  testi- 
mony introduced  by  the  defendant ;  and  the  latter  is  in- 
competent, because  her  husband  (who  is  a  party  to  the 
suit)  was  a  co-executor  with  the  complainant,  and  jointly 
liable  with  him  on  his  bond  as  executor. —  Wilson  v.  Shep- 
pard,  28  Ala.  278 ;  1  Greenl.  Ev.  §§  335,  841.  But  Sims, 
the  sole  distributee,  is  a  party  to  the  suit ;  and  a  decree 
pro  confesso  was  taken  against  him,  which  has  the  same  ef- 
fect as  an  answer  admitting  the  allegations  of  the  bill. 
And  it  is  insisted  for  the  complainant,  that  as  Dennis,  the 
administrator  de  bonis  non,  is,  as  to  the  whole  fund  in  con- 
troversy, a  mere  trustee  for  Sims,  this  admission  by  Sims, 
the  cestui  qui  trust,  of  the  fact  of  payment,  is  sufficient 
proof  of  it  as  against  Dennis,  the  trustee.  It  is  true,  as  a 
general  rule,  that  where  one  person  is  shown  to  be  a  mere 
trustee  for  another,  the  decree  pro  confesso  against  the  lat- 
ter will  dispense  with  proof  against  the  former. — See  Hart- 
ley V.  Bloodcjood,  16  Ala.  233  ;  Julian  v.  Reynolds,  8  Ala.  683 ; 
Moore  v.  Hubbard,  4i  Ala.  192  ;  Johnson  v.  McGillory,  1  J.  J. 
Marsh.  321 ;  Koen  v.  White,  Meigs,  358.  But  this  principle 
is  not  applicable  to  this  case.  The  alleged  payment  to 
Sims,  the  sole  distributee  of  Mrs.  Johnson,  if  made  at  aU, 
must  have  been  either  before  or  after  the  appointment  of 
her  administrator  ;  and  the  answer  to  the  question  whether 
before  or  after  that  time,  must  determine  the  legaHty  of  the 
payment.  The  payment,  if  made,  was  either  entirely  right, 
or  entirely  wrong ;  entirely  right  in  such  a  case  as  this,  if 
made  before  administration  ;  entirely  wrong,  if  made  after- 
wards ;  for  it  would  subvert  the  whole  theory  of  adminis- 
trations, if  we  were  to  permit  a  mere  stranger  to  distribute 
an  estate,  in  usurpation  of  the  functions  of  the  legally  ap- 
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pointed  personal  representative.  If,  then,  this  fund  has 
been  paid  to  Sims,  the  right  of  the  administrator  now  to 
recover  it  depends  upon  the  time  of  such  payment.  It  is 
an  important  fact  in  the  case,  shown  by  the  pleadings,  that 
this  fund  constitutes  the  whole  unadministered  estate  of 
Mrs.  Johnson.  Hence,  if  the  administrator  has  the  right 
to  receive  it,  he  will  not  be  a  mere  trustee  for  Sims,  as  to 
the  whole  amount,  for  it  wiU  be  chargeable  in  his  hands 
with  the  proper  costs  of  administration.  It  would  be  so 
chargeable,  even  in  the  hands  of  the  distributee,  if  paid 
to  him  after  administration  granted.  There  is  then,  in  the 
settlement  of  the  question  as  to  when  the  alleged  payment 
was  made,  an  antagonism  of  interest  between  the  adminis- 
trator and  the  distributee.  A  party  cannot  be  allowed  by 
his  own  evidence  to  reUeve  a  fund  in  which  he  is  interested 
from  what  another  claims  to  be  a  legal  charge  upon  it.  So, 
where  the  question  is  as  to  whether,  or  to  what  extent,  a 
party  claiming  a  fund  is  trustee  for  another,  the  admission 
of  the  cestui  que  trust  is  not  evidence  against  the  trustee, 
and  the  facts  establishing  the  existence  or  the  extent  of  the 
trust,  as  the  case  may  be,  must  be  otherwise  proved.  If  it 
were  shown  by  evidence  aliunde  that  the  payment  to  Sims, 
if  made  at  all,  must  have  been  made  before  administration, 
then  the  decree  pro  confesso  against  Sims  might  be  evidence 
against  the  administrator,  of  the  fact  of  payment.  But 
there  is  no  such  independent  testimony,  there  being,  as  we 
have  seen,  no  other  evidence  on  the  question  of  payment, 
to  which  we  can  look.  We  have,  then,  the  question  of  an 
admission  by  the  beneficiary,  which,  on  one  hypothesis,  is, 
and  on  the  other  is  not,  evidence  against  the  administrator, 
with  no  proof  of  either  hypothesis  save  the  admission  it- 
self. In  such  case,  the  party  asserting  the  competency  of 
the  evidence  must  fail,  because  he  fails  to  solve  the  doubt, 
the  removal  of  which  is  a  condition  precedent  to  the  ad- 
missibility of  the  evidence.  It  follows,  that  the  decree  pi'o 
confesso  against  Sims  is  not  evidence  against  the  adminis- 
trator, of  a  payment  to  Sims  before  administration  granted  ; 
and  consequently,  according  to  the  principles  above  laid 
down,  the  complainant  has  not  made  out  a  case  for  relief. 
Reversed  and  remanded. 
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FEIEESON  vs.  TEAVIS. 

[bill  IX   EQUITY  BY  WARD  AGAINST   SURETY  OX   GUARDIAX'S   BOXD.] 

1.  Notice  of  settlement  of  gnard'ian^s  accounts. — ^Notice  of  the  settlement 
of  a  guardian's  accounts,  before  the  probate  court,  may  be  given,  as 
in  the  case  of  executors  and  administrators,  through  a  newspaper 
published  in  the  county,  or,  if  there  is  no  newspaper  in  the  county, 
by  advertisement  posted  up  at  the  courthouse-door  and  three  other 
public  places  in  the  county  (Code,  $$  1805,  20:59);  but,  where  the 
order  of  the  court  directs  notice  to  be  given  "by  written  advertise- 
ments set  up  at  the  courthouse-door  for  three  successive  weeks,"  and 
the  decree  recites  that  the  notice  was  given  as  prescribed  in  the  order, 
this  is  not  a  substantial  compliance  w'ith  the  statutory  requisitions. 

2.  Jurisdiction  of  probate  court  over  infants;  appointment  of  guardian  ad 
litem. — lu  appointing  a  guardian  ad  litem  for  an  infant,  without  notice, 
the  ijrobate  court,  like  the  chancery  court,  merely  commits  an  irregu- 
larity, which  renders  its  decree  against  the  infant  voidable  only,  and 
not  absolutely  void  ;  but,  to  sustain  the  decree  in  such  case,  when 
collaterally  assailed,  the  record  must  aflQrmatively  show  that  the 
guardian  accepted  the  appointment;  and  this  cannot  be  inferred  from 
a  mere  recital,  that  the  guardian  was  present,  and  did  not  object  to 
the  allowance  of  the  accounts  and  vouchers. 

3.  TTh^n  ward  may  come  into  equity  against  surety  on  guardian^s  bond; 
parties  to  bill. — Where  a  guardian  is  a  non-resident,  and  dies  insolvent ; 
and  there  is  no  administration  on  his  estate;  and  one  of  the  sureties 
on  his  official  bond  also  dies,  insolvent;  the  ward  may  maintain  a  bill 
in  equity  against  the  surviving  surety,  for  a  settlement  and  account, 
without  joining  the  personal  representative  of  the  guardian  or  of  the 
deceased  surety. 

Appeal  from  the  Chancery  Court  at  Tuskaloosa. 
Heard  before  the  Hon.  James  B.  Claek. 

The  bill  in  this  case  was  filed,  on  the  1st  August,  18H0, 
by  Elias  S.  Travis,  against  Eobert  P.  Frierson.  Its  mate- 
rial allegations  were — that  on  the  25th  December,  1848, 
Gideon  B.  Frierson  was  appointed,  by  the  probate  court  of 
Tuskaloosa,  guardian  of  the  complainant,  who  was  then 
an  infant ;  that  said  Frierson  thereupon  executed  his  official 
bond  as  such  guardian,  with  Eobert  P.  and  Samuel  G.  Fri- 
erson as  his  sureties,  entered  on  the  discharge  of  the  duties 
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of  the  trust,  and  received  moneys  belonging  to  his  ward's 
estate ;  that  in  November,  3  853,  said  guardian  made  with 
said  probate  court  what  purported  to  be  a  final  settlement 
of  his  accounts  and  vouchers,  by  which  it  appeared  that 
there  was  a  balance  of  more  than  two  hundred  and  twenty 
dollars  due  to  him  from  the  estate  of  his  ward;  that  many 
errors,  both  of  law  and  of  fact,  intervened  in  this  settle- 
ment, and  it  ought  not  to  be  held  binding  on  the  com- 
plainant, who  was  then  an  infant,  and  had  no  notice  of  said 
settlement,  nor  was  he  represented  by  a  guardian  ad  litem. 
The  bill  specified,  as  errors  of  law,  showing  the  invalidity 
of  the  settlement,  several  defects  and  irregularities  in  the 
proceedings  ;  and  also  alleged  mistakes  and  errors  of  fact  in 
the  allowance  of  specified  items  of  the  account,  both  on 
the  debit,  and  on  the  credit  side.  It  further  alleged,  that 
the  guardian  soon  afterwards  removed  to  Texas,  and  there 
died,  insolvent ;  that  no  letters  of  administration  had  ever 
been  granted  on  his  estate  ;  and  that  Samuel  G.  Frierson, 
one  of  the  sureties  on  his  official  bond,  had  also  died  insol- 
vent. The  prayer  of  the  bill  was,  that,  on  final  hearing,  if 
the  chancellor  should  be  of  opinion  that  the  settlement  was 
not  binding  on  the  complainant,  it  might  be  set  aside  and 
annulled  ;  that  an  account  might  be  taken  to  ascertain  the 
amount  due  to  the  complainant  from  his  guardian,  and 
that  a  decree  for  the  balance  thus  ascertained  might  be  ren- 
dered against  the  defendant ;  but,  if  the  settlement  should 
be  held  binding,  that  then  the  specified  errors  in  the  account 
might  be  corrected  ;  and  the  general  prayer,  for  other  and 
further  relief,  was  added. 

The  defendant  answered  the  bill,  denying  the  alleged 
errors  and  in*egularities  in  the  probate  decree  ;  asserting, 
on  the  contrary,  the  vaHdity  and  correctness  of  the  settle- 
ment; but  admitting  all  the  other  averments  of  the  biU^ 
He  also  pleaded  the  settlement  in  bar  of  the  relief  sought, 
and  demurred  to  the  bill  for  want  of  equity. 

The  chancellor  overruled  the  demurrer  ;  held  the  settle- 
ment not  binding  on  the  complainant,  because  the  record 
did  not  show  that  the  guardian  ad  litem  accepted  the  ap- 
pointment ;  ordered  the  settlement  to  be  corrected  as  to 
some  of  the  specified  items,  and  annulled  as  to  others,  and 
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referred  the  matters  of  account  to  the  register.  The  mas- 
ter reported  a  balance  of  sixteen  hundred  and  twenty- four 
dollars  as  due  the  complainant,  and  his  report  was  con- 
firmed without  exception.  Each  portion  of  the  chancellor's 
decree  is  now  assigned  as  error. 

E.  W.  Peck,  for  appellant. 

A.  J.  WALKEB,  0.  J.— The  account  of  Gideon  B.  Fri- 
erson, as  guardian  of  Elias  F.  Travis,  the  appellee,  was 
adjudicated  by  a  decree  of  the  probate  court  on  the  24th 
October,  1853.  We  are  to  decide  whether  that  decree  is 
void.  Its  validity  is  impeached,  upon  the  ground  that  the 
ward  was  an  indispensable  party  to  the  proceeding,  and 
was  not  in  any  legal  mode  made  a  party. 

In  proceedings  before  the  probate  court,  for  settlement 
of  the  accounts  of  executors  and  administrators,  notice 
may  be  given  through  a  newspaper  published  in  the  county  ; 
and  if  there  be  no  newspaper  in  the  county,  by  advertise- 
ment posted  at  the  court-house  and  three  other  public 
places  in  the  county. — Code,  §  1805.  This  regulation  is 
applicable  to  the  settlements  of  guardians. — Code,  §  2039  ; 
Alkn  V.  Martin,  34  Ala.  442  ;  S.  C,  36  Ala.  330.  Therefore, 
notice  may  be  given  of  the  settlement  of  a  guardian's 
account,  by  advertisement,  posted  up  at  the  court-house 
and  three  other  public  places,  when  no  newspaper  is  pub- 
lished in  the  county. 

At  the  commencement  of  the  proceedings  for  the  settle- 
ment of  the  guardian's  account,  it  w^as  ordered  by  the  court, 
that  notice^should  "be  given  by  written  advertisements,  set 
up  at  the  courthouse-door,  for  three  successive  weeks."  In 
the  decree  it  is  recited,  that  the  prescribed  notice  had  been 
given ;  and  that  fact,  together  with  the  failure  of  the 
guardian  ad  litem  to  make  objection  to  the  guardian's 
accounts  and  vouchers,  is  set  forth  as  the  ground  upon 
which  the  decree  is  based.  It  is  an  unavoidable  inference 
from  what  we  have  stated,  that  no  personal  notice  was 
given  to  the  ward,  that  no  notice  in  a  newspaper  was  given, 
and  that  no  notice  was  either  posted,  or  ordered  to  be 
posted,  at  three  other  public  places  in  the  county  besides 
the  court-house. 
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The  statute  authorizes  the  adoption  of  a  certain  mode  of 
giving  notice,  which  may  be  regarded  as  the  equivalent  of 
personal  notice.  The  probate  court  did  not  require  a  com- 
pliance with  the  statute  ;  and  it  was  not  complied  with, 
either  literally,  or  substantially.  Nothing  less  than  the 
statute  has  prescribed  can  be  a  legal  constructive  notice. — 
Jenkins  v.  Jenkins,  16  Ala.  693.  The  decree  must,  there- 
fore, be  treated  as  if  rendered  without  notice  to  the  neces- 
sary party.  It  can  not,  therefore,  be  effectual  against  the 
ward,  who  was  interested  adversely  to  the  guardian,  unless 
in  some  legal  mode  the  want  of  notice  is  excused. 

[2.]  It  is  contended,  that  a  guardian  ad  litem  was 
appointed,  and  represented  the  infant ;  and  that  that  fact 
gave  jurisdiction  over  the  person  as  to  the  infant.  This 
court  decided,  in  Preston  v.  Dunn,  (25  Ala.  507,)  that  the 
chancery  court  was  the  general  guardian  of  all  infants  ;  and 
that,  therefore,  the  chancellor,  appointing  a  guardian  ad 
litem,  without  notice  to  the  infant,  would  merely  perpetrate 
an  irregularity,  which  would  not  make  the  judgment  abso- 
lutely void.  We  see  no  reason  why  this  doctrine  should 
not  be  apphcable  to  the  probate  court,  many  of  whose 
powers  are  concurrent  with  those  of  the  chancery  court, 
and  which  is  governed,  in  the  main,  by  rules  of  practice 
analogous  to  those  of  the  chancery  court. — King  v.  Collins, 
21  Ala.  363.  But  we  cannot  find,  from  the  record,  that  the 
infant  in  this  case  was  ever  represented  by  a  ^guardian  ad 
litem. 

On  the  21st  September,  1853,  the  probate  court  made  an 
order  that  G.  W.  Jennings  be  appointed  guardian  ad  litem, 
and  that  notice  issue  to  him.  On  the  24th  October,  1853, 
it  is  recited  in  the  order  of  the  court,  that  the  notice  pre- 
viously required  was  given  ;  that  the  guardian  ad  litem  was 
present,  and  made  no  objections  to  the  accounts  and 
vouchers  ;  and  that,  therefore,  they  were  allowed.  These 
recitals,  which  contain  everything  pertaining  to  the  subject, 
fail  to  show,  or  authorize  the  inference,  that  the  guardian 
accepted  the  appointment.  They  do  show  that  he  was 
present ;  but  he  may  have  been  present,  without  con- 
senting to  the  appointment.  And  if  we  resort  to  spec- 
ulation, it  could  be  more  reasonably  argued,  that 
10 


154  ALABAMA: 


Frieison  v.  Travis. 


the  guardian  ad  litem,  was  present,  and  did  not  accept 
the  appointment,  than  that,  having  assumed  the  obhga- 
tions  of  the  trust,  and  being  present,  he  utterly  neglected 
his  duty,  and  suffered  the  law  to  be  violated,  by  an 
allowance  of  the  account  and  vouchers,  without  the  slighest 
proof,  and  yet  interposed  no  objection.  The  statute 
expressly  required  proof  of  the  items  on  the  credit  side  of 
the  account ;  and  if  the  guardian  accepted  the  trast,  we 
have  his  neglect  of  duty  superadded  to  the  judge's  inat- 
tention to  the  law.— Code,  §  §  1800,  2039. 

To  make  up  the  representation  of  an  infant  by  a  guar- 
dian, there  must  be  an  express  assent  by  him.  to  the 
appointment,  or  there  must  be  some  action  by  him  denoting 
his  assent. —  Greenup  v.  Bacon,  1  Monroe,  108;  Shae/er  v. 
Gates,  2  B.  Monroe,  453  ;  Bustard  v.  Gates,  4  Dana,  429  ; 
Banta  v.  Calhoun,  2  A.  K.  Mar.  166 ;  Benning field  v.  Beed  dt 
Sutherland,  8  B.  Mon.  102  ;  Bank  of  the  U.  S.  v.  Cochran, 
9  Dana,  395 ;  Daniel  v.  Hannagan,  5  J.  J.  Mar.  48  ;  Doe,  ex 
dem.  DuvaVs  Heirs  v.  McLoskey,  1  Ala.  708-726 ;  Smith  v. 
Smith,  21  Ala  761 ;  Cato  v.  Ecisley,  2  St.  214.  The  infant 
can  not  be  bound  by  the  acts  of  a  guardian  ad  litem,  until 
the  responsibility  of  the  office  is  imposed ;  and  this  can 
not  be  until  he  accepts  the  appointment. 

We  agree  that,  when  the  validity  of  a  decree  of  the 
probate  court  is  assailed  collaterally,  its  language  should  be 
construed  most  favorably  to  the  maintenance  of  the  juris- 
diction.— Jemison  v.  Smith,  37  Ala.;  King  v.  Kent,  31  Ala. 
542.  But  the  court  can  not  add  to  the  language  of  the 
record,  and,  under  the  pretense  of  interpretation,  incorpo- 
rate a  new  fact.  The  presence  of  the  guardian  ad  litem 
does  not  imply  an  assent  to  his  appointment,  and  the  fact 
of  such  presence  can  not  in  any  way  embrace  the  idea  of 
an  acceptance  of  the  office. 

The  question  of  the  presumption  of  notice,  when  the 
record  is  silent  upon  the  subject,  was  discussed  by  Judge 
Stone  in  the  case  of  Hunt  v.  Ellison,  32  Ala.  193.  But, 
whatever  may  be  the  doctrine  upon  that  subject,  the  pre- 
sumption of  a  fact  can  not  be  indulged  as  an  excuse  for  the 
want  of  notice,  when  it  affirmatively  appears  that  no  notice 
was  in  fact  given.     If  the  record  affirmatively  discloses  that 
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a  judicial  proceeding  was  without  notification  to  a  party, 
an  excuse  for  the  want  of  notification  can  not  be  supplied 
by  intendment ;  and  we  presume  jnoj-^case  can  be  found  to 
sustain  a  proposition  to  ,the  contrary. 

The  decree  of  the  probate  court  was"made  in  the  absence 
of  jurisdiction  over  the  person  of  the  infant,  and  was, 
therefore,  void. 

[3.].  As  the  decree  of  the  probate  court  is  a  nulhty,  the 
bill  is  not  necessarily  to  be  regarded  as  filed  alone  to 
correct  errors,  under  section  1915  of  the  Code.  It  may  be 
regarded  as  the  commencement  of  a  proceeding  to  settle 
the  accounts  of  the  guardian,  and  recover  the  balance  due 
the  ward  from  the  surety  of  the  guardian.  The  decree 
being  a  nullity,  and  therefore  entirely  removed  from  view, 
the  bill  is  not  one  for  the  correction  of  errors.  It  sets  forth 
an  equitable  cause  of  action  on  a  guardian's  bond.  It  is 
shown  that  the  guardian,  being  the  principal  obligor  in  the 
bond,  was  a  non-resident  of  the*^  State  of  Alabama,  and 
died  in  the  State  oPTexas,  and  that  there  was  no  adminis- 
tration upon  his  estate.  With  ^regard  to  the  other  surety, 
not  made  a  party,  it  appears  that  he  died  insolvent.  These 
facts"'constitute  a  sufficient  excuse,  under  our  decisions,  for 
the  failure' to"  make  the  [representatives  of  the  deceased 
obhgors  -parties. — Moore  v. ,  Armstrong,  9  Porter  697  ; 
fVattslv.zGayle  dt  Bower, 120  Ala.-; 817;  baunders  v.  Godky, 
23  Ala.  473. 

No  error  in  the  taking  of  the  account  has  been  pointed 
out  to  us,  and  we  have  detected  no  error  therein  prejudicial 
to  the  appellant. 

The  decree  of  the  chancery  court  is  affirmed. 
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McNeill  vs.  noesworthy. 

[bill  IX  EQUITY  FOR  REFOHMATION  OF  ABSOLUTE  DEED  AS  MORTGAGE.] 

1.  Beformaiion  of  ahsoJute  deed,  as  condiiional  deed  or  mortgage. — Where 
the  question  is,  whether  a  contract  was  an  absolute  sale  or  a  mort- 
gage, the  party  who  asserts  that  it  was  a  mortgage,  must  affirmatively 
prove  that,  as  understood  by  both  parties  at  the  time,  the  transaction 
was  intended  as  a  mere  security  for  the  re-i)ayment  of  money  ;  but, 
where  the  question  is,  whether  the  contract  was  a  conditional  sale  or 
a  mortgage,  and  it  is  doubtful  which  of  the  two  was  intended,  a 
court  of  equity  will  construe  it  to  be  a  mortgage. 

Appeal  from  the  Chancery  Court  at  Troy. 
Heard  before  the  Hon.  M.  J.  Saffold. 

The  bill  in  this  case  was  filed,  on  the  23d  March,  1859, 
by  John  A.  McNeill,  against  Fressley  Norsworthy.  Its 
principal  object  was,  to  have  a  deed  for  certain  lands,  which 
was  absolute  on  its  face,  established  as  a  mortgage  ;  and  it 
also  prayed  a  redemption  of  the  lands  under  the  mortgage 
when  established,  an  injunction  of  an  action  at  law  insti- 
tuted for  their  recovery,  an  account,  and  general  relief. 
The  deed  sought  to  be  reformed,  was  executed  by  the 
complainant  and  his  wife  ;  was  dated  the  7th  September, 
1855 ;  recited,  as  its  consideration,  the  present  payment  of 
four  hundred  and  twenty- five  dollars;  conveyed  to  the 
defendant  a  tract  of  land  containing  two  hundred  and 
forty  acres,  and  contained  the  usual  covenants  of 
warranty.  The  bill  alleged,  that  this  deed  was  executed 
solely  for  the  purpose  of  securing  to  the  defendant  the 
re-payment  of  three  hundred  and  sixty-five  dollars,  loaned 
and  advanced  by  him  to  the  complainant  on  the  7th 
September,  1855,  with  sixty  dollars  usurious  interest 
thereon ;  that  this  money  was  bon'owed  by  the  complainant 
for  the  purpose  of  enabling  him  to  redeem  the  lands,  which 
had  been  sold  under  execution  against  him  nearly  two 
years  before  that  time;  and  that  at  the  same  time  the  deed 
was   executed,  and  as  a  part  of  the  same  transaction,  the 
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defendant  executed  to  the  complainant,  an  instrument, 
which  was  made  an  exhibit  to  the  bill,  and  of  which  the 
following  is  a  copy : 

"  State  of  Alabama,  )     Know  all  men,  by  these  pres- 
Pike   County.  )  ents,  that  I,  Pressley  Norsworthy, 

of  the  county  and  State  aforesaid,  do  promise  and  agree, 
if  the  said  John  A.  McNeill  shall  well  and  truly  pay  unto 
the  said  Pressley  Norsworthy,  his  heirs,  executors,  adminis- 
trators, or  assigns,  on  or  before  the  first  day  of  January 
next,  (1856,)  the  sum  of  four  hundred  and  twenty-five 
doUars,  then  the  said  Pressley  Norsworthy,  his  heirs, 
executors,  or  assigns,  shall  well  and  truly  make  a  good  and 
lawful  title  unto  the  north-west  quarter,"  &c.,  describing  the 
lands  conveyed  by  the  deed.  "  This  title  is  to  be  made 
unto  the  said  John  A.  McNeUl,  his  heirs,  or  assigns,  provided 
the  said  John  A.  McNeill,  his  heirs,  or  assigns,  shall  pay  unto 
the  said  Pressley  Norsworthy,  his  heirs,  or  assigns,  the  said 
sum  of  money  above  mentioned.  But,  if  the  said  sum  of  four 
hundred  and  twenty-five  dollars  is  not  paid,  the  above 
obligation  is  null  and  void,  and  of  no  effect.  But,  if  the 
said  sum  of  money  is  paid  to  the  said  Pressley  Norsworthy 
by  the  time  above  specy/ied,  the  above  obligations  shall  be 
complyed  with,  but  not  otherwise.  This  7th  September, 
A.  D.'  1865." 

(Signed  by  the  defendant,  and  attested  by  two  witnesses.) 
The  bill  alleged,  that  this  instrument  was  written  by  the 
defendant  himself,  who  was  a  justice  of  the  peace,  and  well 
versed  in  legal  matters ;  that  it  was  expressly  agreed  and 
understood  between  the  parties,  at  the  time  the  contract 
was  consummated,  that  the  complainant's  right  to  redeem 
the  lands  was  not  to  be  forfeited  by  his  failure  to  make 
punctual  payment  of  the  money  at  the  time  specified  ;  that 
he  did  offer  to  repay  the  money,  with  lawful  interest  thereon, 
after  the  1st  January,  1856 ;  and  that  the  defendant  refused 
to  receive  it,  because  it  v/as  not  made  in  time,  refused  to 
re-convey  the  lands,  denied  the  complainant's  right  of 
redemption,  and  instituted  two  actions  at  law  against  the 
complainant,  one  for  the  recovery  of  the  lands,  and  the 
other  for  the  value  of  their  use  and  occupation  after  the 


158  ALABAMA. 


McNeill  V.  Norsworthv. 


1st  January,  1856.  The  bill  prayed  a  redemption  of  the 
lands,  an  injunction  of  the  actions  at  law,  an  account,  and 
general  relief,  and  contained  an  offer  to  pay  whatever  amount 
might  be  found  due  to  the  defendant  on  statement  of  the 
account. 

The  defendant,  in  his  answer,  denied  all  the  material 
allegations  of  the  bill,  as  to  the  nature  and  character  of  the 
contract  between  him  and  the  complainant,  and  averred 
the  facts  to  be  as  follows  :  that  he  asked  the  complainant, 
some  time  before  the  contract  between  them  was  made, 
whether  he  did  not  intend  to  redeem  his  lands ;  that  the 
complainant  replied,  that  he  did  not  have  the  money  to 
redeem,  and  did  not  know,  if  he  had  it,  that  he  would  use 
it  for  that  purpose,  as  the  lands  were  sold  for  nearly  their 
full  value ;  that  the  complainant,  nevertheless,  some  £ime 
afterwards  applied  to  him  for  a  loan  of  money,  to  enable 
him  to  redeem  the  lands,  and  for  some  other  purpose  not 
recollected  by  respondent,  and  offered,  if  respondent  would 
loan  him  the  money,  or  procure  it  for  him,  to  make  to 
respondent  an  absolute  dead  to  the  lands  ;  that  respondent 
accepted  this  proposition,  and  borrowed  the  money  for 
complainant  from  a  neighbor  "  at  sixteen  or  twenty  per  cent, 
interest,  which  he  certainly  would  not  have  done,  if  he 
had  rot  been  getting  an  absolute  conveyance  ;"  that  he 
advanced  the  borrowed  money  to  the  complainant,  who 
thereupon  executed  to  him  the  deed  for  the  land  ;  that  offer 
the  consummation  of  the  contract,  the  complainant  seeming 
to  be  dissatisfied,  and  to  think  that  the  land  was  worth 
more  than  he  had  received  for  it,  the  respondent  agreed  to 
give  him  an  opportunity  to  re-purchase  it,  within  a  reason- 
able time,  and  thereupon  executed  to  him  the  obligation 
which  was  made  an  exhibit  to  the  original  bill ;  that  this 
obligation  was  not  a  part  of  the  original  contract,  and  was 
without  consideration ;  that  the  complainant  failed  to 
comply  with  the  stipulations  contained  in  the  obligation, 
and  agreed  to  pay  rent  for  the  premises,  &c. 

On  final  hearing,  on  pleadings  and  proof,  the  chancellor 
dismissed  the  bill ;  and  his  decree  is  now  assigned  as  error. 


J.  N.  Arrington,  for  appellant. 
GoLDTHWAiTE,  EiCE  &  Semi'LE,  coutra. 
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K.  W.  WALKEE,  J. — Where  a  conveyance  is  absolute 
on  its  face,  and  the  question  is,  whether  the  transaction  was  an 
absolute  sale  or  a  mortgage,  the  party  who  claims  that  it  was 
a  mortgage  must  prove,  either  by  the  admission  of  the 
answer,  or  by  clear  and  convincing  evidence,  that  the 
original  transaction  was  at  the  time  intended  and  under- 
stood by  both  parties  as  a  mere  security  for  the  re-payment 
of  money. — Seaivell  v.  Prices  Adm'r,  32  Ala.  97.  But, 
where  it  is  shown  that  the  tiansaction  was  not  an  absolute, 
unconditional  sale,  but  was  either  a  conditional  sale  or  a 
mortgage,  and  it  is  doubtful  which  of  the  two  it  in  fact  was, 
equity  will  construe  it  to  be  a  mortgage. — Crews  v.  Thread- 
gill,  35  Ala.  334 ;  Locke  v.  Palmer,  26  Ala.  312 ;  Parish  v. 
Gates,  29  Ala.  254 ;  Turnipseed  v.  Cunningham,  16  Ala.  501 ; 
Secrest  v.  Turner,  2  J.  J.  Marsh.  471 ;  Russell  v.  Southard, 
32  Howard,  139;  Davis  v.  Stonestreet,  4  Ind.  101, 

It  is  not  pretended  that  this  was  an  unconditional  sale  ;  but 
the  controversy  is,  whether  it  was  a  mortgage,  or  a  sale  with 
a  right  to  re-purchase. 

McNeill's  land  had  been  sold  at  sheriff's  sale,  and  pur- 
chased by  Townsend,  The  two  years  having  nearly  expired 
since  the  execution  sale,  and  the  land  being  worth  more 
than  the  amount  required  for  its  redemption,  McNeill 
applied  to  Norsworthy  for  the  money  necessary  to  redeem 
it.  Thus  it  will  be  seen  the  transaction  had  its  origin  in  a 
proposition  for  a  loan.  In  addition  to  this,  the  amount 
advanced  or  paid  was  about  two- thirds  of  the  value  of  the 
property,  and  the  vendor  remained  in  possession.  All 
these  are  regarded  by  the  courts  as  circumstances  tending 
to  show  that  a  mortgage  rather  than  a  conditional  sale  was 
intended.  If  it  be  admitted  that  the  declarations  of  the 
complainant,  as  testifiedto by  a  single  witness,  are^sufficient 
to  show  that  he  remained  in  possession  (after  1st  January, 
1856)  under  a  contract  of  renting  with  the  defendant,  it  is 
perhaps  a  complete  answer  to  this  to  say,  that  the  com- 
plainant must  have  entered  into  such  a  contract  under  a 
mistake  as  to  his  legal  rights,  and  that  he  ought  not  to  be 
prejudiced  thereby  in  a  court  of  equity.  The  complainant 
charges  that  the  land  was  conveyed  as  security  for  the 
payment  of  $365,  with  usurious  interest.     The  evidence  in 
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the  case  is  very  meagre,  but  there  are  some  circumstances 
which  tend  to  support  this  allegation.  It  is  clearly  proved 
that  the  amount  advanced  by  the  defendant  was  but  §365, 
whereas  the  deed  to  Norsworthy  states  the  consideration 
paid  as  $425.  If  the  transaction  was  in  fact  a  sale  of  the 
land  for  $365,  with  the  right  to  re-purchase  by  the  1st  Jan- 
uary for  $425,  it  is  difficult  to  understand  why  the  matter 
was  not  truly  set  forth  in  the  writings.  Why  was  not  the 
real  consideration  expressed  in  the  deed  ? — and  why  was 
the  larger  consideration  recited,  unless  for  the  purpose  of  . 
evading  the  law  against  usury  ?  The  witness  Scarborough, 
who  testifies  to  the  conversation  between  the  parties  on 
the  1st  January,  1856,  states  that,  "from  the  talk  between 
the  parties  there  had  been  a  trade,  and  the  money  was 
then  due."  Again,  "  Nothing  was  said  about  paying  for  the 
land,  except  that  the  time  had  arrived  when  McXeill  was  to 
pay  the  money  back  to  Norsworthy  and  redeem  the  land." 
The  witness  Turner,  who  received  the  money  ($365)  from 
Norsworthy  and  paid  it  to  McNeill,  says,  "  the  money  was 
paid  to  McNeill  to  redeem  the  land  from  Townsend."  And 
in  another  part  of  his  deposition,  he  says,  "  the  amount 
that  McNeill  got  from  Norsworthy  was  $365.  McNeill  was 
to  pay  back/or  it  $425."  This  evidence  certainly  tends  to 
show  that  the  object  was  a  loan,  and  that  the  conveyance 
was  given  to  secure  its  re -payment.  The  circumstances 
attending  the  transaction  at  least  make  it  doubtful  whether 
it  should  be  deemed  a  mortgage  or  a  conditional  sale ;  and 
that  being  so,  a  court  of  equity  will  constrae  it  to  be  a 
mortgage. — Authorities  snpra.  See,  further,  3d  Lead.  Cases 
Eq.  (edit.  1859,)  pp.  627-8,  630,  6S8-9,  642 ;  Bahcock  v. 
Wyman,  19  How.  289 ;  3mier  v.  Thomas,  14  111.  428 ; 
Steele  v.  Black,  3  Jones'  Eq.  427;  Brant  v.  Bobertsmiy 
16  Mo.  129. 

Decree  reversed,  and  cause  remanded. 
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LESLIE  vs.  SIMS. 

[contested  probatk  of  will.] 

1.  Admissibility  of  proponent' a  declarations  against  tviU. — Where  the  pro- 
bate of  a  will  is  coutesterl,  on  the  grounds  of  fraud  and  undue  influ- 
ence, the  declarations  of  the  proponent,  who  is  the  principal  legatee, 
to  the  effect  that  "she  was  not  satisfied  with"  a  former  will  executed 
by  the*  decedent,  "and  never  would  have  touched  the  legacy  which 
was  therein  given  to  her,"  are  not  competent  evidence  for  the  con- 
testant. 

2.  Competency  of  legatee  as  witness  against  will. — A  person  to  whom  a 
legacy  is  bequeathed  by  the  will  propounded  for  probate,  is  not 
thereby  rendered  incompetent  to  testify  as  a  witness  against  the  will. 

3.  Presumption  of  injury  from  error. — Where  a  witness  is  erroneously 
excluded,  on  the  ground  that  he  is  incompetent  for  a  specified  reason 
the  error  will  work  a  reversal,  although  the  record  shows  that  he 
was  incompetent  on  another  ground,  but  does  not  affirmatively  show 
that  the  objection  to  his  competency  on  the  latter  ground,  if  made  in 
the  court  below,  could  not  have  been  removed  by  a  release. 

4.  Who  are  parties  to  proceeding  for  prohate. — The  distributees  and  next 
of  kin  of  the  decedent,  although  notified,  are  not  parties  to  the  pro- 
ceeding for  the  probate  of  his  will,  unless  they  participate  in  the 
contest,  or  are  made  parties  in  the  probate  court. 

Atpeal  from  the  Probate  Court  of  Talladega. 

In  the  matter  of  the  probate  of  the  last  wiU  and  testa- 
ment of  Mrs.  Ann  Jack,  deceased,  which  was  propounded 
for  probate  by  Mrs.  Frances  A.  Sims,  and  contested  by 
Theodore  J.  Leslie.  The  proponent,  who  was  the  principal 
and  residuary  legatee  under  the  will,  was  a  niece  of  the 
testatrix,  and  the  contestant  was  a  nephew.  The  probate 
was  contested  on  the  grounds  of  fraud,  undue  influence, 
and  insufficiency  of  execution.  The  testatrix  was  a  widow, 
and  died  \\dthout  children.  On  the  trial,  as  the  bill  of 
exceptions  shows,  the  proponent  proved,  by  one  of  the  sub- 
scribing witnesses,  the  execution  of  the  paper  propounded 
for  probate,  and  the  legal  capacity  of  the  testatrix  at  the 
time  of  its  execution.  On  cross  examination  of  this  wit- 
ness, the  contestant  proved  the  due  execution  of  a  former 
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will  by  the  testatrix,  by  which  she  bequeathed  to  the  pro- 
ponent a  legacy  of  five  hundred  dollars,  and  devised  and 
bequeathed  the  bulk  of  her  estate  to  Moses  T.  Leslie,  who 
was  her  nephew,  for  life,  "and  at  his  death  to  be  dis- 
posed of  as  he  and  Theodore  J.  LesHe  may  see  proper." 
The  contestant  then  offered  to  prove  by  said  witness,  "that 
the  proponent  had  said,  since  the  making  of  the  paper  now 
propounded  for  probate,  that  she  was  not  satisfied  with  the 
first  will,  and  never  would  have  touched  the  legacy  which 
was  therein  given  to  her."  The  proponent  objected  to  this 
evidence,  and  the  court  sustained  the  objection  ;  to  which 
the  contestant  excepted. 

The  contestant  afterwards  offered  as  a  witness  said  Moses 
T.  Leslie,  who  had  been  notified  of  the  proceeding  for  the 
probate  of  the  will,  as  one  of  the  decedent's  next  of 
kin  and  distributees,  and  to  whom  were  bequeathed  by  said 
will  "one  bed  and  furniture  and  one  bureau."  The  propo- 
nent objected  to  the  competency  of  said  witness,  "on  the 
ground  that  he  was  a  legatee  named  in  said  will,  and, 
therefore,  could  not  be  examined  as  a  "sntness  against  the 
validity  of  the  will."  The  court  sustained  the  objection, 
and  excluded  the  witness  ;  to  which  the  contestant  excepted. 

The  rulings  of  the  court  to  which,  as  above  stated,  excep- 
tions were  reserved,  are  now  assigned  as  error. 

L.  E.  Paesoxs,  for  appellant. 
Walden  &  Bowie,  contra. 

A.  J.  WALKER,  C.  J. — The  court  committed  no  error, 
in  excluding  the  declaration  of  Mrs.  Sims,  ofiered  in 
evidence  by  the  contestant. — Blakey  v.  Blahey,  33  Ala..  611 ; 
Taylor  v.  Kelly,  31  Ala.  59. 

^2.  i  The  proposition  upon  which  rests  the  objection  that 
was  made  to  the  competency  of  Moses  T.  Leslie  as  a  wit- 
ness, is,  that  the  mere  fact  that  a  legacy  is  bequeathed  to 
one  renders  him  incompetent  to  testify  against  the  validity 
of  the  will.  That  proposition  has  neither  reason  nor 
authority  to  support  it. — lioherts  v.  Traivicl',  13  Ala.  G8  ; 
Ckland  V.  Huey,  18  Ala.  343.  The  court  erred,  therefore, 
in  sustaining  the  objection,  and,  for  the  reason  stated  in 
it,  excluding  the  witness. 
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[3.]  The  rule  is  to  reverse,  when  an  error  has  been  com- 
mitted, unless  the  record  affirmatively  shows  that  no  injury 
resulted  from  that  error. — Buford  v  Gould,  35  Ala.  265.  It 
is  contended,  that  no  injury  resulted  from  the  error  in  this 
case,  because  the  witness  was  incompetent  to  testify  for 
the  contestant  upon  other  grounds.  His  incompetency  is 
apparent  ,  it  is  contended,  because  it  appears  that  he  would 
be  entitled  to  a  much  larger  portion  of  the  decedent's  estate, 
if  the  will  propounded  for  probate  should  be  rejected,  than 
he  would  receive  under  the  will.  If  it  be  conceded  that 
the  witness  might  have  been  excluded  upon  the  objection 
that  he  was  interested,  it  does  not  follow,  that  the  contes- 
tant is  uninjured  by  the  erroneous  sustaining  of  the  par- 
ticular objection  which  was  made.  It  may  be  that,  if  the 
objection  on  account  of  interest  had  been  made,  the  com- 
petency of  the  witness  would  have  been  restored. — Robin- 
son V.  Tipton,  31  Ala.  595 ;  Scales  v.  Desha,  Shepherd  dt  Co., 
16  Ala.  308.  To  allow  an  error,  in  sustaining  one  objec- 
tion to  the  competency  of  a  witness,  to  be  cured  on  appeal 
by  reference  to  another  remediable  objection,  which  might 
have  been  made,  but  was  not  made,  would  deprive  a  party 
of  the  right  to  restore  the  competency  in  those  cases  where 
it  was  practicable. 

The  question  here  is  not  the  same  with  that  which  arises 
when  the  court,  for  a  "WTong  reason,  excludes  illegal  exi- 
dence.  If  evidence  is  intrinsically  illegal,  it  is  not  entitled 
to  any  consideration  from  the  jury,  although  it  may  happen 
to  have  been  recited  in  their  hearing  ;  and  no  waiver  on 
the  part  of  either  party  can  make  it  legal.  On  the  other 
hand,  the  evidence  adduced  by  a  witness  is  not  illegal, 
because  the  witness  was  incompetent  on  account  of  interest. 
A  party  may  waive  the  objection  for  interest ;  and,  if  he 
does  not  make  it,  it  is  not  the  province  of  the  court  to  make 
it  for  him. —  Graij  v.  Broum,  22  Ala.  262.  The  rule  is,  that 
an  objection  to  the  competency  of  a  witness,  on  the  gi'ound 
of  interest,  must  be  made  at  the  first  opportunity  after  its 
discovery. —  Gray  v.  Brown,  supra  ;  Hudson  v.  Croic,  26  Ala, 
515  ;  Brake  v.  Foster,  28  Ala.  649  ;  Hair  v.  Little,  ib.  236 ; 
Insurance  Co.  v.  Goodman,  32  Ala.  108.  This  rule  would  not 
have  permitted  the  appellee  to  claim,  as  a  matter  of  right, 
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the  privilege  of  making  the  objection  for  interest  in  the 
court  below  after  the  examination  of  the  witness  had 
terminated.  A  fortiori,  it  can  not  be  made  for  the  first 
time  in  this  court,  thus  precluding  all  opportunity  for  the 
restoration  of  the  competency  of  the  witness. 

[4.]  It  is  also  urged,  that  the  witness  was  a  party  to  the 
suit,  and  therefore  the  appellant  had  no  right  to  his  testi- 
mony. It  is  a  sufficient  reply  to  this  argument,  that  the 
witness  was  not  a  party.  The  notification  of  the  next  of 
kin,  in  a  proceeding  for  the  probate  of  a  will,  does  not 
make  them  parties.  They  are  not  parties,  unless  they  are 
made  parties  in  the  probate  court,  or  participate  in  the 
contest.  This  point  was  so  ruled,  after  mature  deliberation, 
in  the  recent  case  of  Patterson  v.  Clemens,  38  Ala.,  to  the 
opinion  in  which  case  we  refer  for  a  statement  of  the 
reasoning  and  authorities  in  support  of  the  proposition. 

Eeversed  and  remanded. 


CLAEK  &  CO.  vs.  GODDAED. 

[action  for  defamation.] 

1.  Sufficiency  of  complaint. — In  an  action  for  defamation,  in  falsely  rep- 
resentinj^  tbat  the  plaintiff  was  the  defendant's  indentnred  appren- 
tice in  the  printing  art,  a  complaint  which  avers,  that  the  representa- 
tions were  made  "to  H.  B.  &  Co.,  the  proprietors  of  the  Tribune oftice, 
in  which  i)laintiff  was  employed  as  a  i)riuter,  warning  them  not  to 
employ  him,  or  continue  him  in  their  employment ;  by  means  whereof, 
l)laintiff  was  discharged  from  his  said  employment,  and  has  lost  the 
emoluments  and  support  therefrom  ever  since"  ;  and  that,  "  by  reason 
of  said  false  and  malicious  representations,  to  said  Trihune  office  and 
other  printing  offices  in  Mobile,  plaintiff  has  been  deprived  and  pre- 
vented from  obtaining  any  employment  in  his  business  as  a  printer 
ever  since,"  is  sufficiently  defuiite  and  certain,  under  the  rules  of 
])leading  allowed  l)y  the  Code. 

2.  Whnt  I'hujJisli  utatuteH  form  part  of  common  law  here. — The  statute  of 
5fh  Elizabeth,  chapter  4,  entitled  "  An  act  containing  divers  orders 
for  artificers,  laborers,  servants  of  husbandry,  and  apprentices",  being 
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iucompatible  with  the  spirit  of  our  iustitutious,  does  not  constitute 
a  part  of  our  common  law. 

3.  Validity  of  infanfa  contract  of  apprenlieesMp. — In  this  State,  a  con- 
tract of  apprenticeship,  under  seal,  CLtered  into  by  an  infant,  is  void- 
able at  his  election. 

4.  Estoppel  against  infant  hy  act  of  mother  or  agent. — Neither  the  conduct 
of  au  infant's  mother,  in  inducing  another  person  to  enter  into  a  con- 
tract with  him,  nor  the  act  of  her  agent  in  drawing  the  deed,  can 
estop  the  infant  from  avoiding  the  contract. 

5.  Charge  invading  province  of  jury — A  charge  which  assumes  a  question 
of  fact  to  be  a  qiujstion  of  law,  or  which  attributes  to  the  evidence, 
as  matter  of  law,  a  construction  and  effect  to  which  it  is  not  necessa-* 
rily  limited,  is  au  invasion  of  the  province  of  the  jury. 

Appeal  from  tlie  City  Court  of  Mobile. 
Tried  before  the  Hon.  Alex,  McKinstey. 

This  action  was  brought  by.S.  S.  Goddard,  an  infant,  who 
sued  by  his  mother  and  next  friend,  against  W.  G.  Clark  & 
Co.,  and  was  commenced  on  the  16th  November,  1 858.  The 
complaint,  as  amended,  was  as  follows  :  "  The  plaintiff,  ivlio 
is  an  infant  under  tiventy-one  years  old,  who  sues  by  his  next 
friend  and  mother,  A.  M.  Goddard,  claims  of  the  defend- 
ants two  thousand  dollars  damages,  for  falsely  and  mali- 
ciously representing,  on  the  29th  day  of  July,  1858,  to  H. 
Ballentine  &  Co.,  proprietors  of  the  Tribune  office,  in  which 
said  plaintiff  was  employed  as  a  printer,  that  plaintiff  was 
their  (defendants')  indentured  apprentice,  warning  said  pro- 
prietors of  the  Tribune  office  not  to  employ  him,  or  con- 
tinue him  in  their  employment ;  by  means  whereof,  said 
plaintiff  was  discharged  from  his  said  employment,  to-wit, 
on  the  day  aforesaid,  and  has  lost  the  emoluments  and  sup- 
port therefrom  ever  since  ;  and  by  reason  of  said  false  and 
malicious  representations  as  aforesaid,  to  said  Tribune  office 
and  other  printing  offices  in  Mobile,  plaintiff  has  been  de- 
prived and  prevented  from  obtaining  any  employment  in 
his  business  as  a  printer  ever  since." 

The  defendants  demurred  to  the  complaint,  and  assigned 
the  following  grounds  of  demurrer :  "  1st,  that  said  com- 
plaint does  not  show  any  ground  wherefore  plaintiff  should 
sue  by  next  friend  ;  2d,  that  said  complaint  does  not  suffi- 
ciently allege  plaintiff's  employment  by  said  H.  Ballentine 
&  Co.,  or  that  plaintiff  was  in  fact  a  printer  by  trade ;  3d, 
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that  said  complaint  is  uncertain  in  the  allegation  touching 
'other  printing  offices';  and,  4th,  that  no  time  is  specified 
when  the  alleged  damage  was  done  by  the  defendants." 
The  court  overruled  the  second  and  third  grounds  of  de- 
murrer, and  the  plaintiff  amended  his  complaint  by  the  ad- 
dition of  the  italicized  words.  The  defendants  again  de- 
murred to  the  complaint  as  amended,  but  the  record  does 
not  show  what  (if  any)  causes  of  demurrer  were  specified ; 
and,  their  demurrer  being  again  overruled,  they  then  pleaded 
the  general  issue,  and  a  special  plea  in  bar,  which  was  in 
the  following  words  : 

"Defendants  say,  for  a  further  plea,"  &c.,  "that  said 
plaintiff,  a  minor,  by  deed  of  indenture,  commonly  called 
'indentures  of  apprenticeship,'  executed  by  him,  under  his 
seal,  on  the  1st  day  of  November,  1855,  and  assented  to, 
and  approved  in  writing,  by  the  said  A.  M.  Goddard,  his 
mother,  now  suing  as  his  next  friend,  did  bind  and  place 
himself,  as  an  indentured  apprentice,  to  said  defendants,  to 
be  instructed  and  taught  the  trade  of  printing,  (which  trade, 
they,  the  said  defendants,  did  then,  and  do  now  follow,)  for 
the  term  of  four  years,  beginning  on  said  1st  day  of  No- 
vember, 1859  (?).  And  said  defendants  aver,  that  they  did 
take  said  apprentice,  and  did  teach  him  said  art  and  trade 
of  printing,  for  a  long  period,  to- wit,  two  years,  or  therea- 
bouts, and  did  in  all  things  fulfill  and  perform  their  duties 
and  obligations  under  said  deed  of  indenture,  and  were  ready 
to  perform  all  the  duties  and  obligations  arising  out  of  said 
indentures,  as  masters,  until  the  end  of  said  term  of  ap- 
prenticeship ;  but  said  defendants  say,  that  plaintiff  failed 
to  perform  his  duty  to  them  under  said  indentures,  in  this, 
that  he  did  depart  and  absent  himself  from  the  service  of 
said  defendants,  his  masters,  wdthout  their  leave,  and  against 
their  will  and  consent,  before  his  said  indentures  had  ex- 
pired, to  their  great  damage.  And  said  defendants  aver, 
that  said  plaintiff,  at  the  time  and  times  referred  to  in  said 
complaint,  was  still  their  indentured  apprentice,  and  sub- 
ject in  all  things  to  the  performance  of  the  duties  of  an  ap- 
prentice, under  the  said  deed  of  indentures,  which  is  here 
brought  into  court.  Wherefore,  defendants  say,  that  said 
plaintiff  is  estopped  in  this  behalf  from  making  his  said 
claim  against  them,"  <tc. 
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The  plaintiff  craved  oyer  of  the  deed  referred  to,  and 
demurred  to  the  special  plea,  assigning  as  causes  of  de- 
murrer— "  1st,  that  the  mother  had  not  the  legal  authority 
to  bind  the  infant  by  said  articles  in  said  plea  set  forth, 
and  the  infant  could  not  thus  bind  himself ;  and,  2d,  that  it 
did  not  appear  from  said  plea,  nor  from  said  articles  of  ap- 
prenticeship as  therein  set  out,  that  said  articles  had  been 
executed  by  the  defendants,  and  therefore  they  were  not 
binding."  The  deed,  as  set  out  on  oyer,  was  in  form  bi- 
partite, but  was  signed  only  by  the  plaintiff,  and  recited 
that  he  was  fifteen  years  of  age,  that  his  father  was  dead, 
and  that  he  executed  the  articles  with  the  consent  of  his 
mother ;  and  his  mother's  consent  was  T\Titten  at  the  bot- 
tom of  the  deed,  describing  herself  as  "sole  guardian"  of 
the  plaintiff.  The  court  sustained  the  demurrer  to  the  spe- 
cial plea,  and  the  cause  was  tried  on  issue  joined  on  the 
first  plea. 

On  the  trial,  as  the  bill  of  exceptions  states,  the  plaintiff 
proved  that,  in  July,  1858,  he  was  employed  as  a  journey- 
man printer  in  the  Tribune  office  in  Mobile,  and  was  earn- 
ing in  that  capacity  about  twelve  dollars  per  week ;  that 
the  defendants  sent  a  written  notice  to  the  proprietors  of 
that  paper,  and  also  to  the  other  printing  offices  in  Mobile, 
warning  them  not  to  employ  him,  as  they  claimed  his  ser- 
vices as  their  indentured  apprentice  ;  that,  in  consequence 
of  this  notice,  he  was  discharged  from  said  employment, 
and  was  unable  to  procure  work  at  any  other  printing  office 
in  the  city.  It  was  proved,  on  cross  examination  of  some 
of  plaintiff's  witnesses,  that  an  association  existed  among 
the  printers  in  Mobile,  called  the  "Typographical  Union," 
whose  rules  restricted  membership  to  journeymen  printers, 
and  compelled  all  offices  in  connection  with  it  to  employ 
only  its  members ;  that  the  plaintiff  was  not  a  member  of 
this  association,  and  could  not  become  a  member,  because 
he  was  not  a  journeyman  or  practical-  printer;  that  the 
Tribune  office  was  not  connected  with  this  association  at 
the  time  plaintiff  was  discharged  from  their  employment, 
but  became  connected  with  it  on  the  1st  September,  1858, 
and  so  continued  up  to  the  time  of  the  trial.  The  defend- 
ants' evidence  conduced  to  show,  that  the  articles  of  ap- 
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prenticeship  were  written  by  one  Blocker,  who  was  the 
brother  of  plaintiff's  mother;  that  they  fulfilled  all  the  ob- 
ligations imposed  on  them  by  the  articles,  so  long  as  the 
plaintiff  continued  in  their  employment ;  that  the  plaintiff 
himseK  was  satisfied  with  his  situation,  and  continued  with 
them  nearly  three  years,  when  he  was  induced  by  his 
mother  to  leave,  in  consequence  of  some  controversy  be- 
tween them  and  her  about  the  price  of  his  board  ;  and  that 
she  afterwards  declared,  "that  her  brother,  she  beheved, 
had  left  a  flaw  in  the  deed,  so  that,  in  case  of  any  contro- 
versy between  her  and  Clark  about  the  apprenticeship,  they 
(meaning  her  son  and  herself)  would  have  the  best  of  it, 
and  could  take  advantage  of  it." 

The  defendants  requested  the  following  (with  other) 
charges  to  the  jury  : 

"2.  If  the  jury  believe,  from  the  e^-idence,  that  the  legal 
insufficiency  of  the  instrument  called  an  indenture  was 
contrived  by  the  party  who  drew  it,  with  the  knowledge  or 
acquiescence  of  plaintiff's  mother,  who  sues  as  his  next 
friend  in  the  action,  then  the  plaintiff  cannot  recover,  and 
they  must  find  for  the  defendants. 

"3.  If  the  jui\7  believe,  from  the  evidence,  that  said 
Blocker  was  plaintiff's  uncle,  and  the  brother  of  his  mother, 
and  was  by  them  employed,  as  their  lawyer,  to  draw  said 
deed  purporting  to  be  an  indenture  of  apprenticeship  ;  and 
that  by  his  act  or  omission,  intentionally  done,  said  deed  is 
inoperative  and  void, — then  the  jury  wUl  not  be  warranted 
in  finding  for  the  plaintiff. 

"4.  If  the  jury  believe,  from  the  evidence,  that  there 
existed  in  Mobile  a  typograpliical  association,  whose  rules 
excluded  the  employment  of  any  persons  but  journeymen 
who  were  members  of  the  association  ;  and  that  the  plain- 
tiff was  not  a  journeyman  ;  and  that  the  Tribune  office,  in 
which  plaintiff  was  employed  when  said  notice  was  given 
by  the  defendants,  was  then  the  only  office  in  Mobile  that 
was  not  a  member  of  that  association,  but  became  a  mem- 
ber of  it  on  the  1st  September,  1858 ;  and  that  no  proof 
has  been  made  by  plaintiff  that  there  were  any  other  offices 
in  which  he  could  have  got  employment,  but  from  which 
he  was  excluded  by  defendant's  said  notice, — then  plaintiff 
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has  only  sustained  so  much  damage  as  may  have  accrued 
to  him  between  the  date  of  the  notice  and  the  1st  Septem- 
ber, 1858." 

The  court  refused  each  of  these  charges,  and  the  de- 
fendants excepted  to  their  refusal :  and  they  now  assign 
the  same  as  error,  together  with  the  rulings  of  the  court 
on  the  pleadings,  as  above  stated. 

W.  C.  Easton,  for  appellant. 
Dakgan  &  Tayloe,  contra. 

STONE,  J. — As  the  complaint  now  appears  in  the  record^ 
"we  do  not  think  the  city  court  erred  in  holding  it  good.  It 
briefly,  yet  clearly,  sets  forth  the  grievances  of  which  the 
plaintiff  complains ;  and,  under  the  rules  of  pleading  pre- 
scribed by  the  Code,  we  think  it  sufficient. — Code,  §  §  2227-8 ; 
and  form  on  page  554 ;  2  Chit.  PI.  641  k. 

1 2-3.]  The  plea  of  justification  admits  that,  at  the  time 
the  appellee  is  alleged  to  have  apprenticed  himself  to  the 
appellants,  he  was  a  minor  under  twenty-one  years  of  age. 
The  contract  is  in  form  a  deed,  and  constitutes  a  part  of 
the  plea.  The  question  arises,  are  contracts  of  appren- 
ticeship, entered  into  by  infants,  binding,  voidable,  or  void  ? 
The  argument  in  favor  of  their  validity  rests  on  the  postu- 
late, that  it  is  beneficial  to  the  infant  to  learn  habits  of  in- 
dustry, and  to  be  instructed  in  some  art  or  mystery.  It  is 
also  argued  that,  at  common  law,  infants  had  power  to 
make  binding  contracts  of  apprenticeship  ;  and  if  there  be 
doubt  of  their  common-law  capacity,  then,  under  the  4th 
chapter  of  5th  Elizabeth,  which  was  enacted  before  the 
emigration  of  our  ancestors  to  America,  it  is  contended  they 
clearly  have  such  power. — See  Carter  and  Wife  v.  Balfour, 
19  Ala.  814. 

We  find  the  English  authorities  somewhat  in  conflict,  on 
the  question  of  the  capacity  of  infants  to  make  binding 
contracts  of  apprenticeship.  This  conflict,  or  rather  un- 
certainty, is  discoverable  alike  in  the  reported  cases,  and  in 
the  text-books.  My  own  opinion  is,  that,  independent  of 
statutes  on  the  subject,  infants  could  not,  at  common  law, 
make  such  contracts.— See  Addison  on  Contracts,  81, 
11 
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439-40  ;  Gilbert  v.  Fletcher,  Cro.  Car.  179.  See,  also,  1  Par- 
sons on  Contracts,  262-3,  and  notes  e-f ;  Verd  v.  Osgood, 
19  Pick.  572  ;  Francis  v.  Felmif,  4  Dev.  &  Bat.  498. 

The  statute  5  Eliz.  cannot  possibly  be  regarded  as  of 
force  in  this  country.  It  is  a  very  long  and  comprehensive 
act  of  parliament,  embracing  fort j -eight  sections,  styled 
"  An  act  containing  divers  orders  for  artificers,  laborers,  ser- 
vants of  husbandry,  and  apprentices."  It  comprehends 
much  of  the  English  system  of  servitude,  makes  provision 
for  compulsory  labor,  and,  in  every  respect,  is  incompatible 
with  the  genius  and  spirit  of  our  institutions. — See  6  Stat, 
at  large,  159. 

If  we  hold  that  those  contracts  of  infants  which  are  bene* 
ficial  to  them  are  binding,  and  that  those  which  are  not 
beneficial  are  inoperative,  how  is  the  question  to  be  deter- 
mined, which  are,  and  which  are  not,  beneficial  ?  Can  the 
law  lay  down  an  unerring  rule  ?  and  if  it  cannot,  is  this  a 
question  to  be  decided  by  comts,  or  by  juries,  on  the  par- 
ticular circumstances  which  each  case  may  disclose '?  The 
statement  of  these  questions,  it  seems  to  us,  forces  a  nega- 
tive answer  to  each.  In  the  case  of  Weaver  v.  Jones,  (2  4  Ala. 
424,)  this  court  said:  "The  rule,  as  recognized  by  the 
charge,  that  the  court,  or  (as  in  this  case)  the  jury,  must 
determine  whether  the  contract  was  beneficial  or  prejudicial 
to  the  infant,  and  hold  the  contract  voidable  or  void  ac- 
cording to  the  result  of  such  finding,  has  been  rejected  by 
many  of  the  courts  in  modern  times,  as  unsatisfactory  and 
unsafe  in  its  apphcation,  and  as  often  contravening  the 
principle  upon  which  it  was  founded — namely,  the  benefit 
of  the  infant.  It  is  certainly  more  conducive  to  his  benefit, 
to  aiford  him  the  opportunity  of  afiirming,  when  of  age,  a 
contract  which  he  may  determine  to  be  beneficial,  than  for 
the  court  or  jury  to  determine  the  question  for  him." 

This  extract  is  suggestive  of  the  difiiculties  which  would 
attend  any  rule,  which  should  leave  to  the  court  or  jury 
trying  the  cause  the  decision  of  the  question,  whether  the 
particular  contract  was,  or  was  not,  beneficial  to  the  in- 
fant. We  will  hereafter  speak  of  another  feature  of  this 
extract.  In  continuation,  we  add,  that  the  law  cannot  lay 
down  a  rule  for  the  decision  of  this  question,  as  the  same 
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arises  on  this  record ;  for  some  trades,  or  occupations, 
might,  and  probably  would,  be  beneficial  to  the  infant, 
while  others  would  be  injurious,  unprofitable,  and,  in  some 
cases,  degrading.  Trades  and  arts,  well  adapted  to  some 
capacities  and  circumstances,  would  be  utterly  ineligible 
under  other  circumstances. 

Neither  would  a  rule,  which  submitted  this  question  to 
the  judgment  of  a  court  or  jury,  be  any  more  satisfactory 
or  uniform.  No  one  could  know  or  tell,  until  the  decision 
should  be  pronounced  at  the  end  of  a  litigation,  whether 
the  particular  trade  or  employment  would  be  beneficial  or 
otherwise.  A  rule  of  such  uncertain  operation  would  lead 
to  most  ruinous  results. 

Neither  would  it  do,  in  a  case  like  the  present,  to  hold 
that  the  infant  should  not  be  allowed  to  elect  between  the 
ratification  and  repudiation  of  his  contract,  until  he  at- 
tained to  lawful  age.  In  most  cases,  the  contract  would 
have  expended  its  force  at  that  time  ;  and  to  establish  such 
a  rule,  would  be  to  take  from  the  infant  all  right  to  avoid 
the  contract,  until  after  it  was  executed.  Surely,  to  with- 
hold the  right  to  renounce  a  voidable  contract,  until  after 
its  performance,  would  be  as  unjust  as  it  is  absurd. 

If  we  hold  that  an  infant  may  make  a  binding  contract 
of  apprenticeship,  under  the  law  as  it  now  stands,  we  find 
no  authority  for  limiting  the  exercise  of  the  power  by  the 
infant  to  particular  trades  or  callings,  or  to  particular 
classes,  save  that,  if  the  infant  have  a  father  living,  he  may 
assert  his  right  to  his  son's  services,  and  thus  defeat  the 
contract.  The  mother,  not  being  the  natural  guardian  of 
the  son,  nor  entitled  to  his  services,  has  no  authority  either 
to  apprentice  her  son,  or  to  prohibit  it.  A  rule  of  such  ex- 
tensive operation  should  not  be  adopted,  unless  we  are 
forced  to  it  by  some  well-defined  principle  of  law. 

There  is  authority  in  our  statutes  for  apprenticing  the 
children  of  persons  unable  to  provide  for  their  support. — 
See  Code,  §  §  1215  d  s&j.  If  further  authority  on  the  sub- 
ject be  desired,  the  legislature  can  confer  it.  Until  that 
body  acts  in  the  premises,  contracts  of  apprenticeship 
made  by  infants  must  rest  for  their  fulfillment  on  his  part 
on  such  surety  or  sureties  as  the  master  may  exact  and  the 
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apprentice  may  give.  We  hold,  that  the  contract  of  the 
infant  was  voidable ;  and  whenever  he  chose  to  avoid  it, 
and  to  quit  the  service  of  his  master,  it  was  at  an  end, — 
See  authorities  supra  ;  1  Amer.  Lead.  Cases,  248. 

What  we  have  said  above  shows,  that  the  city  court  did 
not  err  in  sustaining  the  plaintiff's  demurrer  to  the  special 
plea  of  defendants. 

[4.]  The  second  and  third  charges  asked  were  rightly 
refused.  Neither  the  conduct  of  the  plaintiff's  mother,  nor 
the  act  of  her  brother  who  drew  the  indenture  of  appren- 
ticeship, can  affect  or  impair  the  plaintiff's  right  of  re- 
covery. 

[5.]  Neither  should  the  fourth  charge  have  been  given. 
We  cannot  know,  if  the  plaintiff  had  continued  in  the  em- 
ployment of  the  Tribune  office,  that  the  proprietors  of  that 
paper  would  have  joined  the  typographical  association,  or 
that  they  would  not  have  reserved  the  right  to  employ  him 
in  some  capacity.  The  charge  assumes  that,  on  the  given 
facts,  the  plaintiff,  hy  a  rule  of  laic,  was  precluded  from  re- 
covering damages  beyond  the  1st  day  of  September,  1858. 
The  proposition  was  not  necessarily  true,  and  therefore  it 
should  not  have  been  given  in  charge  to  the  jury. — Shep. 
Digest,  460,  §§  26,  35. 

Judgment  of  the  city  court  affirmed. 


PIEKCE  &  CAMPBELL  vs.  WHITLEY. 

[bill  in  equity  for  dissolution  and  settlement  of  PARTNERSHir.J 


,  What  defenses  may  he  set  iq)  in  avoidance  of  partnership.— After  the  de- 
feiidiiuts  have,  for  several  years,  recognized  the  plaintiff  as  a  co-part- 
ner, and  received  the  benefit  of  his  services  in  that  capacity,  it  is  too 
late  for  them  to  set  up,  in  avoidance  or  denial  of  the  partnership, 
either  the  non-payment  by  him  of  his  share  of  the  capital  stock,  or 
the  nou-executioa  of  written  articles  of  partnership. 
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Appeal  from  the  Chancery  Court  of  Dallas. 
Heard  before  the  Hon.  James  B.  CiAiiK. 

The  bill  in  this  case  was  filed,  on  the  15th  November, 
1859,  by  George  Whitley,  against  Thomas  B.  Pierce  and 
Peter  Campbell,  asking  the  dissolution  of  an  alleged  part- 
nership between  the  complainant  and  the  defendants,  and 
a  settlement  of  the  partnership  accounts.  The  partnership 
between  the  parties,  according  to  the  allegations  of  the  bill, 
commenced  on  the  1st  June,  1855,  and  was  to  continue  for 
the  term  of  five  years  ;  and  the  partnership  business — that 
of  a  foundry  and  machine  shop  in  Selma — was  carried  on 
by  them  until  October,  1859,  when  the  defendants  excluded 
the  complainant  from  the  partnership,  and  refused  to  recog- 
nize him  in  future  as  a  partner.  The  defendants  filed 
a  joint  answer,  in  which  they  denied  the  existence  of 
the  alleged  partnership,  but  admitted  that,  after  the  form- 
ation of  the  partnership  between  themselves,  they  had  pro- 
posed to  the  complainant  that  he  should  become  a  co- 
partner with  them,  on  paying  one-third  of  the  capital 
stock  which  they  had  invested  in  the  purchase  of  a  lot,  and 
in  the  erection  of  necessary  improvements  thereon;  but 
they  alleged  that  the  complainant  never  accepted  their  pro- 
posal, never  paid  in  any  portion  of  the  capital  stock,  and 
refused  to  sign  written  articles  of  partnership  when  pre- 
sented to  him.  On  final  hearing,  on  pleadings  and  proof, 
the  chancellor  held,  that  the  evidence  established  the  ex- 
istence of  the  partnership,  and  its  continuance  until  the 
1st  November,  1859 ;  but  that  the  defendants  had  sufficient 
cause  to  terminate  it  at  that  time,  as  they  did,  on  account 
of  the  complainant's  misconduct.  He  therefore  decreed  a 
dissolution  as  of  that  date,  and  ordered  a  reference  to  the 
master  to  state  the  accounts ;  and  his  decree  is  now 
assigned  as  error  by  the  defendants. 

Byrd  &  Morgan,  for  appellants 
J.  R.  John,  contra. 

R.  TV.  "WALKEE,  J. — The  question  in  tVis  case  is  alto- 
gether one  of  fact,  depending  upon  evidence  which  it  would 
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be  difficult,  if  not  indeed  impossible,  to  reconcile.  Any- 
thing like  a  minute  discussion  of  this  evidence  would  be 
unprofitable,  occupying  much  space,  but  settling  no  legal 
principle,  and  establishing  no  precedent  for  the  decision  of 
other  cases.  We  therefore  content  ourselves  with  saying 
that,  after  a  carefal  consideration  of  the  testimony,  we 
concur  with  the  chancellor  in  thinking  that  the  weight  of 
the  evidence  establishes  the  existence  of  a  partnership 
substantially  as  alleged  by  the  complainant. 

The  argument,  that  the  payment  by  the  complainant  of 
his  share  of  the  capital  stock  was  a  condition  precedent  to 
his  becoming  a  partner,  is  not  sustained  by  the  evidence. 
It  is  inconsistent  with  the  frequent  admissions  of  the  de- 
fendants, made  long  after  the  complainant  became  con- 
nected with  the  business,  that  the  latter  was  a  member  of 
the  firm.  It  is,  in  an  especial  manner,  contradicted  by  the 
testimony  of  Mr.  Haralson,  and  by  the  ^vTitten  articles  pre- 
pared by  him,  which,  though  never  signed,  were  yet,  as  he 
states,  drawn  at  the  instance  of,  and  in  strict  accordance 
with  directions  received  from  all  of  the  parties.  These 
articles  distinctly  show  that  the  operations  of  the  parties 
"  as  partners"  began  in  1855 ;  and  while  the  complainant 
was  undoubtedly  to  be  liable  for  an  equal  share  of  the 
capital  stock,  the  testimony  of  this  witness,  as  well  as  other 
evidence  in  the  case,  precludes  the  idea,  that  complainant's 
payment  of  the  same  was  considered  as  a  condition  prece- 
dent to  the  vesting  of  his  partnership  rights. 

Nor  do  we  think  that  the  parties  designed  that  the  ex- 
istence of  the  partnership  was  to  depend  upon  the  execu- 
tion of  written  articles  of  partnership.  On  the  contrary, 
he  partnership  is  shown  to  have  existed  for  nearly,  if  not 
quite  two  years,  before  any  effort  was  made  to  reduce  its 
terms  to  writing;  and  long  after  the  attempt  to  do  so  had 
been  made,  and  had  proved  unsuccessful,  we  find  the  de- 
fendants distinctly  admitting  the  continuance  of  the  part- 
nership. The  circumstances  convince  us  that  the  parties 
desired  to  have  a  writt(;n  agreement,  not  as  a  means  of 
establishing  a  partnership  which  had  not  existed  before, 
but  as  furnishing  a  convenient  memorial  of  the  terms  of 
a  partnership   already    formed  and  in   operation.     After 
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receiving  the  benefit  of  complainant's  services  as  a  partner, 
and  recognizing  liim  as  such,  for  three  or  four  years,  it  is 
too  late  for  the  defendants  to  set  up  either  his  non-pay- 
ment of  his  portion  of  the  capital  stock,  or  the  non-execu- 
tion of  written  articles  of  partnership,  aa  proof  that  no 
partnership  ever  existed. — See  Sltin  v.  Robertson,  30  Ala. 
286 ;  Fogg  (t  Vanderslice  v.  JoJinston,  27  ib.  432. 

The  appellants  have  not  brought  to  our  attention  any 
error  of  which  they  can  complain  ;  and  the  decree  must, 
therefore,  be  affirmed. 


TWELVES  vs.  NEYILL. 


[kill    IX     EQUITY    BY     RKMAIXOER-MICN,     AGAINST     PUKCIIASKK    FROM 
TENANT    FOR    LIFE,    TO    ENFORCE  TRUST,] 

1.  Who  are  necessary  parties  to  hill. — Where  slaves  are  conveyed,  by  deed 
of  gift,  to  the  grantoi-'s  wife  and  children  jointly  during  the  life  of 
the  wife,  with  remainder  to  tlie  children  ;  and  are  mortgaged  by  the 
wife,  to  secure  an  individual  debt,  to  a  creditor  who  has  constructive 
notice  of  the  deed ;  and  are  removed  from  the  State  by  the  mort- 
gagee, with  the  assent  of  the  wife,  and  sold;  a. junior  mortgagee,  who 
also  assented  to  the  removal  and  sale  of  the  slaves,  and  who  received 
a  portion  of  the  proceeds  of  the  sale,  under  a  promise  to  refund  if 
necessary,  is  not  a  necessary  party  to  a  bill,  liled  by  the  children^ 
against  the  wife  and  senior  mortgagee,  seeking  to  hold  the  latter 
accountable  as  a  trustee  for  the  proceeds  of  sale. 

2.  liegistration  of  deed  of  gift,  conveying  life-estate  with  remainder  over. — By 
the  registration  statutes  of  this  State.  (Code,  ^  $  1274-5,  1285,  1294, 
12y(;,)  a  deed  of  gift  of  slaves,  by  which  a  life-estate  is  conveyed  to 
one  person,  with  remainder  to  another,  if  recorded  in  the  county  iu 
which  the  grantor  resides,  and  in  which  the  slaves  are  at  the  time,  is 
admissible  in  evidence  without  further  proof,  and  its  registration 
operates  as  constructive  notice  of  its  contents;  nor  is  it  necessary 
that  it  should  be  recorded  within  four  mouths  iu  any  other  county 
to  which  the  property  may  be  removed. 

t3.  "  Heirs:'  in  deed  of  gift,  construed  to  mean  "  c/n7rfreH."— A  deed  of  gift, 
by  which  slaves  are  conveyed  to  the  grantor's  wife  Endora  "  and  her 
iodily  heirs  by  me"  [him],  to  be  managed  and  controlled  by  the  wife 
"  for  the  best  interests  of  said  Endora  and  children  ;"  and  by  which  it 
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is  further  declared  to  be  "the  exjiress  meaning  and  intent  ol  these 
presents  to  belong  to  nny"  [his]  "  wife  and  children,  during  the 
natural  life  of  said  Endora,  and  at  her  death  to  descend  to  my  "  [his! 
"children," — vests  iu  the  children  a  joint  estate  with  their  mother 
during  her  life,  with  remainder  at  her  death. 

Appeal  from  the  Chancery  Court  at  Mobile. 
Heard  before  the  Hon.  N.  W.  Cocke. 

The  bill  in  this  case  was  filed,  on  the  1st  May,  1860,  by 
William  C.  Nevill,  Ida  E.  Nevill,  and  Tola  A.  Nevill,  infants, 
who  sued  by  their  next  friend,  against  their  mother,  Mrs. 
Endora  Nevill,  and  Stephen  Twelves  ;  and  sought,  princi- 
pally, to  hold  said  Twelves  accountable  as  a  trustee  for  the 
proceeds  of  the  sale  of  a  slave,  which  he  had  sold  under  a 
mortgage  executed  to  him  by  Mrs.  Nevill,  and  in  which  the 
complainants  claimed  a  beneficial  interest  under  a  deed  of 
gift  from  their  father,  Samuel  L.  Nevill.  The  deed  of  gift, 
which  was  made  an  exhibit  to  the  bill,  was  dated  the  9th 
March,  1858,  and  was  in  the  following  words  : 

"  Know  all  men,  by  these  presents,  that  I,  Samuel  L. 
Nevill,  a  resident  of  the  county  of  Sumter,  and  State  of 
Alabama,  for  and  in  consideration  of  the  natural  love  and 
afiection  which  I  have  and  bear  towards  my  wife,  Endora 
Caledonia  Nevill,  and  in  and  for  the  consideration  of  one 
dollar,  to  me  in  hand  paid,  (the  receipt  whereof  is  hereby 
acknowledged,)  have  given,  granted,  and  conveyed,  and,  by 
these  presents,  do  give,  grant,  and  convey,  to  my  said  wife 
Endora,  and  the  bodily  heirs  of  Endora  by  me,  all  my  right, 
title,  and  interest,  in  any  and  every  character  whatever,  to 
one  negro  woman  named  Martha,  twenty-three  years  old, 
together  with  the  increase  of  said  Martha ;  to  have  and  to 
hold  from  this  day  forward,  and  to  be  governed  by  the  fol- 
lowing conditions — to-wit :  My  wife  Endora  is  to  have  the 
entire  management  of  the  above-named  Martha,  together 
with  her  increase,  to  control  and  manage  to  the  best 
interests  of  said  Endora  and  children,  as  seemeth  to  suit 
her  judgment,  to  herself  and  bodily  heirs  of  S.  L.  Nevill. 
Said  Endora  C.  Nevill  is  empowered  by  these  presents  to 
appoint,  if  in  her  judgment  it  is  best,  some  suitable  person 
to  sell  or  exchange  said  property,  for  the  purpose  of  pro- 
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curing  other  property,  of  the  same,  or  of  a  different  kind ; 
any  other  property  so  procured  to  be  held  bound  and 
governed  in  every  respect  as  the  original ;  it  being  the 
express  meaning  and  intent  of  these  presents,  to  belong  to 
my  wife  and  children,  during  the  natural  life  of  said  Endora, 
and  at  her  death  to  descend  to  my  children.  In  testimony 
whereof,"  &c. 

The  bill  alleged  that,  at  the  time  of  the  execution  of  this 

deed,  the  grantor  resided  in  Sumter  county,  and  continued 

to  reside  there  up  to  the  time  of  his  death  ;  that  the  deed 

was  regularly  recorded  in  Sumter  county,   on   the  15th 

March,   1858,   having  been  acknowledged  by  the  grantor 

before   a  justice  of  the  peace  ;  that  in  December,  1858, 

Mrs.  Nevill  having  removed  to   Mobile,   and   carried  the 

slave   with   her,   mortgaged   said  slave   to  the   defendant 

Twelves,  to  secure  the  payment  of  a  note  which  she  owed 

him ;  that  said  Twelves  had  actual  notice  of  the  deed  of 

gift  at  the  time  he  took  the  mortgage  ;  that  he  afterwards 

carried  the  slave  out  of  the  State,  with  the  consent  of  Mrs. 

Nevill,  sold  her  in  New  Orleans,  for  less  than  her  full  value, 

and  applied  the  proceeds  of  sale  to   the   payment  of  the 

mortgage  debt,  and  other  individual  debts  of  Mrs.  Nevill's. 

The  prayer  of  the  bill  was,  "  that  it  may  be  referred  to  the 

master  to  ascertain  and  report  the  full  value  of  said  slave 

at  the  time  she  was  sold  at  the  instance  of  said  Twelves  ; 

that  said  Twelves  may  be  compelled  to  pay  into  court  the 

full  value  of  said  slave,  with  interest  thereon  from  the  day 

of  sale  ;  that  the  money  so  paid  in  may  be  invested,  under 

the  order  and  direction  of  the  court,  in  other  property,  and 

the  same  be  substituted  in  the  place  of  said  slave,  and  be 

held  according  to  the   terms  of  said  deed  :  or,   that   said 

Twelves  may  get  and  the  return  said  j?lave  ;  or,   should  the 

interest  of  said  Endora  in  said  money  or  slave  be  charge- 

able  upon  such  property,  that  the  same  may  be  so  charged 

as  to  the  court  may  appear  best  suited  to  carry  out  the 

provisions  of  said  deed ;  or,  should  it  appear  to  the  court 

more  fit,  that  the  complainants'  interest  in  said  slave  be 

ascertained  and  reported  upon  by  the  master,  and  such 

interest  be  paid  into  court  by  said  Twelves,  and  be  invested 

for  the  complainants'  exclusive  use  and  benefit ;  with  such 


178  ALABAMA. 


Twelves  v.  Nevill. 


other  and  further  rehef   as   their  case   and   equity  may 
require." 

A  decree  pro  confesso  was  entered  against  Mrs.  Nevill. 
The  defendant  Twelves  answered,  denying  all  knowledge  or 
notice  of  the  deed  of  gift,  and  requiring  proof  of  the  execu- 
tion and  registration  of  said  deed  as  alleged  in  the  bill ; 
avering  that,  at  the  time  of  the  execution  of  the  mortgage, 
the  slave  was  in  the  possession  of  Mrs.  Nevill,  in  Mobile, 
and  that  the  deed,  if  it  ever  existed,  was  not  recorded  in 
MobOe  county  ;  admitting  his  removal  and  sale  of  the 
slave,  with  the  consent  of  Mrs.  Nevill,  but  averring  that 
the  price  realized  at  the  sale  was  the  full  value  of  the 
slave  at  the  time,  and  that  the  proceeds  of  sale  were  applied, 
first,  to  the  payment  of  his  mortgage  debt,  and  the  residue, 
paid  over  to  Messrs.  Bowen  &  Gilman,  of  Mobile,  who  held 
a  prior  mortgage  on  the  slave,  and  who  assented  to  the 
removal  and  sale ;  and  demurring  to  the  bill,  for  want  of 
equity.  He  appended  to  his  answer,  as  exhibits,  his  mort- 
gage, the  note  which  it  was  given  to  secure,  the  mortgage 
to  Bowen  &  Gilman,  their  written  assent  to  the  removal  and 
sale  of  the  slave,  and  their  receipt  for  the  money  paid  to 
them,  which  contained  a  stipulation  on  their  part  ''to  refund, 
or  bear  our"  [their  J  "proportion  of  the  expenses  of  said 
sale,"  in  the  event  that  said  Twelves  "should  in  any  way 
become  liable  for  disposing  of  said  slave,  and  have  to 
refund,  or  in  any  way  lose  by  the  above  sale."  • 

Tiie  record  does  not  show  that  the  chancellor  passed  on 
the  demurrer  ;  but,  on  final  hearing,  on  pleadings  and 
proof,  he  rendered  a  decree  for  the  complainants  ;  holding* 
that  the  defendant  Twelves  was  chargeable  with  the  value 
of  the  slave  in  Mobile  at  the  time  of  the  sale  in  New 
Orleans,  and  with  three-fourths  of  the  interest  on  that  sum  ; 
directing  him  to  pay  that  amount,  when  ascertained  by  the 
master,  into  court ;  and  ordering  a  reference  to  the  master, 
to  ascertain  that  value.  The  record  contains  no  note  of 
the  testimony  which  was  offered  on  the  hearing  ;  nor  does 
the  evidence,  as  set  out  in  the  transcript,  show  that  the 
execution  or  registration  of  the  deed  of  gift  was  proved. 
The  deed  itself,  as  made  an  exhibit  to  the  bill,  purported 
to  have  been  signed  by  the  grantor,  by  making  his  mark  ; 
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but  there  was  no  attesting  Avitness,  and  the  deed  was 
admitted  to  record  on  the  grantor's  acknowledgment  before 
a  justice  of  the  peace.  The  chancellor  overruled  the 
defendant's  exceptions  to  the  master's  report,  confirmed 
the  report,  and  rendered  a  decree,  requiring  the  defendant 
to  pay  into  court,  by  a  specified  day,  the  amount  reported 
by  the  master  as  the  value  of  the  slave  in  Mobile  at  the 
time  she  was  sold  in  New  Orleans,  with  three-fourths  of  the 
legal  interest  on  that  sum  from  that  day. 

The  errors  now  assigned,  on  the  part  of  the  defendant 
Twelves,  are — 1st,  "that  the  chancellor  rendered  a  decree 
for  the  complainants,  Avhen  a  material  defendant  was  not 
before  the  court"  ;  2d,  "that  the  chancellor  rendered  a 
decree  for  the  complainants,  when  he  should  have  dismissed 
the  bill"  ;  and  3d,  "the  chancellor's  decree  on  the  excep- 
tions to  the  master's  report." 

P.  Hamilton,  for  appellant. 
K.  H.  &  J.  L.  Smith,  contra. 

A.  J.  WALKEE,  C.  J. — The  assignments  of  error  in 
this  case  object  that  the  chancellor  rendered  any  decree 
at  all  in  favor  of  the  complainants,  but  seem  carefully  to 
avoid  raising  any  question  as  to  the  mode  or  measure  of 
rehef  adopted  by  the  chancellor  in  his  decree  setthng 
the  equities  between  the  parties.  We  are  therefore  not 
called  upon  to  decide  the  question  of  the  proper  relief  in 
this  case,  and  must  not  be  understood  as  holding  that  the 
complainants  have  obtained  the  particular  rehef  to  which 
they  were  entitled. 

[l.J  We  do  not  think  that,  upon  the  facts  stated  in  the 
answer,  Bowen  &  Oilman  were  necessary  parties. — Locl:- 
wood  V.  Benedict,  3  Edw.  Oh.  E.  472  ;  Bcdre  v.  Auze,  5  Ala. 
173  ;  Ilalei/  v.  Bennett,  5  Porter,  452. 

[2, 1  Section  1285  of  the  Code  applies  only  where  slaves 
or  other  property,  in  which  an  estate  for  life  or  years  is 
claimed,  is  brought  to  this  State  by  some  person  removing 
to  it.  Section  129H  of  the  Code  can  not  afi'ect  this  case, 
even  if  it  be  understood  to  require  registration  in  Mobile, 
whither  complainants'  mother  removed  ;  because  the  period 
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within  which  it  requires  registration  to  be  made,  had  not 
elapsed  when  this  suit  was  commenced.  The  recording  of 
the  deed,  within  a  few  days  after  its  execution,  in  Sumter 
county,  where  the  parents  of  complainants  resided,  and 
where  the  property  was  at  the  time,  was  authorized  by  the 
statute. — Code,  §§  1294, 1296.  Being  so  recorded,  it  would 
be  admissible  in  evidence  without  further  proof,  (Code, 
§  1275,)  and  such  recording  would  be  constructive  notice  of 
its  contents. — Code,  §  1274. 

[3.]  We  entertain  no  doubt,  that  the  deed  of  Samuel  L. 
Nevill  conveyed  the  beneficial  interest  in  the  slave  Martha 
to  Mrs.  Nevill  and  her  children  for  life,  with  remainder  to 
the  children.  The  word  "heirs"  is  clearly  shown  by  the 
instrument  to  be  used  as  the  synonym  of  children. 

We  are  unable  to  find  any  erroneous  action  in  any  of 
the  matters  brought  to  our  attention  by  the  counsel,  and, 
therefore,  we  affirm  the  chancellor's  decree. 
Stone,  J.,  not  sitting. 


STEAMBOAT  JAMES  BATTLE  vs.  WARING. 

[lihel  in  admiralty  against  steamboat.] 

1.  Statutory  lien  on  steamhoats. — The  lien  on  steamboats  and  other  ves- 
sels, given  by  statute  in  this  State,  (Code,  $  2692,)  for  work  done,  or 
materials  furnished,  and  for  the  wages  of  the  oflflcers,  laborers,  and 
crew,  does  not  extend  to  a  claim  for  money  loaned  to  the  master,  to 
be  applied  by  him  in  dischai'ge  of  debts  which  were  a  statutory  lien 
on  the  vessel,  and  which  was  so  applied  ;  nor  can  the  person  who 
thus  advances  money  to  the  master,  proceed  against  the  vessel  by 
admiralty  process  under  the  statute,  by  analogy  to  that  principle  of 
general  maritime  law,  which  gives  a  lien  on  the  vessel,  rot  only  to  a 
person  who  directly  furnishes  necessary  supplies  and  repairs  in  a  for- 
eign port,  but  also  to  one  who  advances  money  to  the  master,  on  tho 
credit  of  the  vessel,  in  a  case  of  necessityj  to  pay  such  furnisher. 

Appeal  from  the  City  Court  of  Mobile. 
Tried  before  the  Hon.  Henky  Chambeklmn. 
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The  steamboat  James  Battle,  of  which  William  F.  James 
was  master,  having  been  Ubeled  under  admiralty  process  at 
the  suit  of  John  H,  Gindrat  and  others,  Moses  Waring  filed 
his  petition  in  court  on  the  28th  February,  1861,  asserting 
a  lien  on  the  vessel  for  the  sum  of  two  hundred  and  seventy 
dollars,  the  price  of  three  hundred  sacks  of  salt  furnished 
by  him  to  said  steamboat,  at  the  instance  of  the  master* 
within  the  six  months  then  last  past.  The  petition  alleged, 
1st,  that  the  salt  was  furnished,  at  the  specified  price,  on 
the  credit  of  the  boat  and  her  owners,  and  that  the  peti- 
tioner claimed  a  Hen  on  the  boat  under  section  2692  of  the 
Code  of  Alabama ;  2d,  that  he  Was  entitled  to  a  lien  on  the 
boat,  for  the  price  of  the  salt,  by  virtue  of  a  custom  of  the 
port  of  Mobile  ;  and,  3d,  that  the  master  of  the  boat  sold 
the  salt,  and  applied  the  proceeds  of  sale  to  the  payment 
of  certain  debts  which  at  that  time  were  a  statutory  hen  on 
the  vessel,  and  that  the  petitioner  thereby  became  entitled 
to  a  lien  on  the  boat. 

The  record  contains  what  purports  to  be  an  "agreed 
statement  of  facts",  which  is  signed  by  Moses  Waring  and 
W.  F.  James,  but  is  without  date ;  and  there  is  an  admis- 
sion of  record  in  this  court,  signed  by  the  counsel  of  both 
parties,  "that  the  said  statement  of  facts  was  made  a  part 
of  the  record,  and  the  cause  was  submitted  and  decided  on 
that  evidence  and  proof  of  the  allegations  of  fact  contained 
in  Waring's  petition,  both  parties  reserving  the  right  of  ap- 
peal." The  statement  of  facts  is  in  the  following  words  : 
"On  the  trial  of  this  cause,  the  plaintifi'  proved,  that  it  had 
been  thp  custom  in  Mobile,  for  many  years,  for  dealers  in 
salt  to  supply  the  steamboats  on  the  Alabama  river  with 
salt,  at  the  request  of  the  boats,  in  order  that  the  boats 
might  make  a  freight  thereon  ;  that  salt  was  a  low-priced 
article,  which  the  boats  could  readily  dispose  of  along  the 
river,  at  a  sufficient  price  to  pay  the  cost  and  freight;  that 
it  was  also  a  part  of  the  usual  and  customary  course  of  trade, 
that  the  salt  is  furnished  at  the  request  of  the  master  of 
the  boat,  and  is  not  paid  for  by  the  boat,  when  sold,  until 
the  boat's  return  to  Mobile  from  the  trip ;  that  the  boat  is 
at  liberty,  when  the  salt  is  sold,  to  use  the  money  derived 
from  the  sale  in  paying  off  the  hands,  and  other  bills  which, 
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under  section  2692  of  the  Code,  constitute  a  lien  on  the 
boat.  The  plaintiff  proved,  also,  that  the  steamboat  James 
Battle  was  regularly  enrolled,  and  was  plying  on  the  Mobile 
and  Alabama  rivers ;  that  on  the  26th  January,  and  2d 
February,  1861,  at  the  request  of  the  master,  he  furnished 

to  said  steamboat sacks  of  salt,  in  pursuance  of  said 

custom,  and  -with  the  customary  understanding ;  that  the 
salt  was  then  worth  two  hundred  and  seventy  dollars  ;  that 
the  boat  carried  it  up  the  river,  and  sold  it  in  such  a  way  as 
to  realize  from  the  sale  its  original  cost  and  the  freight ; 
that  the  boat  received  the  money  from  the  sale,  and  apphed 
it  in  paying  off  the  hands,  and  other  claims  against  the 
boat,  which,  under  section  2692  of  the  Code,  were  entitled 
to  privileged  Hens  on  the  boat ;  that  all  of  said  claims,  so 
paid,  were  contracted  within  six  months  before  that  time ; 
and  that  claims  similar  to  his  had  been  allowed  by  the  city 
court  of  Mobile,  under  chapter  eight,  title  two,  part  third, 
of  the  Code  of  Alabama,  at  least  as  early  as  April,  1854." 
The  court  allowed  the  plaintiff's  claim,  and  its  decree  is 
the  only  matter  now  assigned  as  error. 

Daegax  <fe  Taylor,  for  appellants. 
Hamiltoxs  cfc  Owen,  contra. 

R.  W.  WALKER,  J. — The  courts  of  this  State  can  pro- 
ceed by  admiralty  process  to  enforce  the  collection  of  such 
debts  only  as,  under  our  statutes,  constitute  a  lien  on  the 
vessel.  The  only  debts  of  this  class  are  those  for  work 
done  on,  or  materials  suppHed  the  vessel,  and  for  the  wages 
of  the  officers,  laborers,  and  crew. — Code,  §  2692.  The 
most  favorable  view,  for  the  appellee,  which  can  be  taken 
of  the  case,  is  to  consider  him  as  ha\dng  advanced  or  loaned 
money  to  the  master  of  the  boat,  which  the  latter  was  at 
liberty  to  apply,  and  which  he  did  apply,  in  paying  the 
wages  of  the  crew,  and  other  debts  which,  under  the  sec- 
tion just  referred  to,  constituted  a  lien  on  the  vessel.  Thus 
considered,  the  debt  was  merely  a  debt  for  money  loaned, 
and  does  not  belong  to  either  of  the  classes  enumerated  in 
the  statute.  And  as  these  privileged  liens  are  stridi  jnris, 
and  are  not  to  be  extended  argumentatively  to  cases  not 
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witliiu  the  law  which  confers  them,  ( Hie  Kiersafje,  2  Cur- 
tis' C.  C.  421,)  we  can  not  hold  that,  by  the  transaction 
proved  on  the  trial,  the  liens  of  the  crew  and  material- men 
were  transferred  to  the  plaintiff. — See  Schowier  Louisiana  v. 
Fetty place,  21  Ala.  286 ;  Schooner  Southron  v.  O'ltile]/, 
21  Ala.  228  ;  The  T.  P.  Leathers,  1  Newberry's  Adm.  432  ; 
Godeffroy  v.  Caldwell,  2  Cal.  489. 

In  support  of  the  decree  of  the  circuit  court,  the  appel- 
lee's counsel  invokes  the  analogy  furnished  by  the  principle 
of  the  general  maritime  law,  which  gives  a  lien  upon  a  ves- 
sel, not  only  to  the  party  directly  furnishing  necessary  sup- 
phes  and  repairs  in  a  foreign  port,  but  also  to  one  who 
lends  money  to  the  master,  on  the  credit  of  the  vessel,  in  a 
case  of  necessity,  to  pay  such  furnisher.  To  this  argument 
there  are  two  answers,  each  of  which  we  consider  conclu- 
sive. First,  this  is  a  proceeding  under  a  statute,  and,  in 
order  to  determine  whether  the  debt  is  of  the  privileged 
class,  we  must  look  alone  to  the  words  of  the  statute,  and 
not  beyond  them  to  the  rules  of  the  general  maritime  law ; 
and,  second,  the  analogy  relied  on  fails  in  this  case,  because 
there  is  nothing  in  the  statement  of  facts  to  justify  the 
inference,  that  the  arrangement  in  proof  was  made  imder 
the  stress  of  any  such  necessity  as,  by  the  maritime  law,  is 
held  indispensable  to  the  creation  of  a  lien  in  favor  of  one 
who  lends  money  to  the  master. — See  Thomas  v.  Osborne, 
19  How.  U.  S,  22,  30-1 ;  Leddo  v.  Hughes,  15  lU.  41 ;  Ab- 
bott on  Shipping,  100,  107,  116,  and  notes. 

Decree  reversed,  and  cause  remanded. 


GOLDSMITH  vs.  STETSON  &  CO. 

[bill  in  kquity  for  injunction  of  judgment  at  law,ou  set-off  OV 
judgments  against  each  other,] 

1.  EquitabU  set-off  of  judgments  on  ground  of  in-solvcitq/. — Cross  judg- 
ments at  law  may  be  set  oif  against  each  other  in  equity  by  cither 
party,  on  proof  of  the  iusolvcucy  of  the  otlier. 
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3t  Waiver  of  process  by  appearance. — An  appearance  by  the  defendant  is 
a  waiver  of  any  defect  i^  the  process  or  its  service,  and  renders  a 
judgment  by  nil  dicit  valid,  although  the  process  may  be  void. 

3.  Effect  of  judgment  in  trespass. — A  judgment  in  trespass,  for  procuring 
the  seizure  of  goods  under  void  process,  does  not  vest  in  the  trespasser 
the  title  to  the  goods  :  to  have  that  feffect,  there  must  be  a  satisfac- 
tion of  the  judgment. 

4.  Sale  of  goods,  by  order  of  court,  under  void  attachment,  and  payment  of 
proceeds  to  clerk. — Where  goods,  which  have  been  seized  under  a  void 
attachment,  are  sold  as  perishable  by  order  of  the  court,  and  the  pro- 
ceeds of  sale  are  paid  into  the  hands  of  the  clerk,  the  defendant  in 
attachment  may,  at  his  election,  claim  and  recover  the  money  as  hia 
own ;  but  the  plaintiff  in  attachment  has  no  lien  on  it,  although 
he  may  have  prosecuted  his  suit  to  a  valid  judgment  by  «i7  dicit ;  nor 
has  the  court  any  jurisdiction  to  order  it  to  be  paid  over  to  the  plain- 
tiif  on  bis  judgment,  or  to  paid  to  the  defendant's  landlord  on  a  claim 
for  rent ;  and  such  orders,  being  void,  cannot  in  .any  way  afiect  the 
rights  of  the  parties. 

Appeal  from  the  Clianceiy  Court  at  Mobile. 
Heard  before  the  Hon.  M.  J.  Saffold. 

The  bill  in  this  case  was  filed,  on  the  25th  August,  1857, 
by  M.  S.  Stetson  &  Co.,  against  Meyer  Goldsmith  and  oth- 
ers ;  and  sought  to  perpetually  enjoin  a  judgment  at  law, 
which  said  Goldsmith  had  obtained  against  the  complain- 
ants, or,  if  that  could  not  be  done,  then  to  set  off  against 
said  judgment  another  judgment,  which  the  complainants 
had  obtained  against  him.  Goldsmith's  judgment  against 
the  complainants,  which  was  for  §5,000,  was  rendered  in 
the  circuit  court  of  Mobile,  in  May,  1856,  and  was  affirmed 
by  the  supreme  court,  on  appeal,  at  its  January  term,  1857. 
The  cause  of  action,  on  which  the  suit  in  that  case  was 
founded,  was  an  alleged  trespass,  committed  by  the  com- 
plainants, in  procuring  the  levy  of  an  attachment  on  a 
stock  of  goods  in  the  possession  of  Goldsmith ;  and  the 
action  was  commenced  on  the  29th  March,  1855.  The  said 
attachment  was  in  favor  of  the  complainants,  and  was 
sued  out  on  the  ground  that  the  defendant  had  money, 
property,  and  eflfects,  hable  to  satisfy  his  debts,  which  he 
fraudulently  withheld ;  and  it  was  issued  by  the  clerk  of 
the  city  court  of  Mobile,  on  the  11th  March,  1855.  The 
goods  seized  under  the  attachment  were  sold,  by  order  of 
court,  as  perishable  property  ;  and  the  net  proceeds  of  sale, 
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which  amounted  to  $2,262  67,  were  paid  into  the  hands  of 
the  clerk  of  the  city  court.  By  a  subsequent  order  of  the 
court,  $417  of  this  sum  was  paid  to  the  landlord  of  the 
store  in  which  the  goods  were  found,  for  rent,  leaving  a  bal- 
ance of  $1,845  67  in  the  hands  of  the  clerk.  Judgment 
by  nil  dicit  was  rendered  against  the  defendant,  on  the  15th 
May,  1855  ;  an  execution,  issued  thereon,  was  returned  "  no 
property  found,"  on  the  28th  September,  1855 ;  and  the 
judgment  was  unsatisfied  when  the  biU  in  this  case  was 
filed.  An  execution  was  also  issued  on  Goldsmith's  judg- 
ment against  the  complainants,  after  its  affirmance  on  ap- 
peal, and  was  levied  by  the  sheriff,  a  few  days  before  the 
bill  was  filed,  on  a  stock  of  goods  belonging  to  them. 

The  bill  sought  a  perpetual  injunction  of  Goldsmith's 
judgment  against  the  complainants,  on  two  distinct  grounds. 
The  first  ground  was,  that  their  attachment  was  sued  out, 
not  for  the  pui-pose  of  vexing  or  harassing  him,  but  for 
good  and  sufficient  cause,  and  to  prevent  the  loss  of  a  hona- 
Jide  debt ;  that  it  was  customary,  at  that  time,  for  the  clerk 
of  th&  city  court  to  issue  original  attatchments ;  that  his 
authority  to  do  so  was  first  questioned  in  the  case  of  Ste- 
venson V.  O'Hara,  in  1855  ;  that  the  city  court  sustained 
his  authority,  but  its  judgment  was  reversed,  on  appeal  ,by 
the  supreme  court ;  that  this  decision  of  the  supreme  court 
had  not  been  made  when  said  attachment  against  Gold- 
smith was  sued  out ;  that  it  was  contrary  to  the  practice 
and  common  understanding  of  the  bench  and  bar  in  Mo- 
bile, and  was  afterwards  re-affirmed  by  a  divided  court,  in 
the  case  of  Mattheios,  Finley  &  Co.  v.  Sands  &  Co.,  re- 
ported in  29  Ala.  136.  These  facts  were  stated  and  relied 
on  as  constituting  a  case  for  equitable  relief  on  the  ground 
of  a  mistake  of  law.  The  second  ground  on  which  the 
prayer  for  a  perpetual  injunction  was  based,  alleged  in  the 
bill,  was,  that  Goldsmith's  judgment  was  procured  by  fraud 
and  collusion  between  him  and  some  of  his  witnesses,  who 
had  an  interest  in  the  judgment ;  and  that  this  fact  was  not 
discovered  by  the  complainants  until  after  the  rendition  of 
the  judgment  against  them  in  that  case.  The  several  per- 
sons by  whose  testimony  Goldsmith's  judgment  was  thus 
obtained,  and  who  claimed  interests  in  that  judgment  by 
12 
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assignment  from  him,  were  joined  with  him  as  defendants 
to  the  bill.  The  bill  further  alleged,  that  Goldsmith  was 
insolvent,  and,  on  that  ground,  prayed  that  the  judgments 
might  be  set  off  against  each  other,  if  a  perpetual  injunc- 
tion was  not  granted  as  to  his  entire  judgment. 

The  defendants  filed  separate  answers,  admitting,  in  sub- 
stance, the  material  allegations  of  the  bill  in  reference  to 
the  two  judgments,  as  above  stated ;  and  demurring  to  the 
bill,  for  want  of  equity.  After  the  coming  in  of  the  an- 
swers, the  chancellor  (Hon.  Wade  Keyes)  made  an  inter- 
locutory order,  ordering  the  injunction  to  be  dissolved,  un- 
less the  complainants,  within  five  days  after  notice  of  the 
order,  should  pay  to  the  several  assignees  of  Goldsmith's 
judgment  the  balance  due  thereon,  after  deducting  the 
amount  of  the  complainants'  judgment  against  him  and  the 
sum  paid  to  his  landlord  for  rent ;  and  requiring  refunding 
bonds  from  the  assignees,  to  abide  the  final  decree  on  the 
hearing.  The  complainants  appealed  from  this  order,  but  it 
was  aflirmed  by  this  court,  at  its  January  term,  1858. — See 
the  case  reported  in  31  Ala.  649-52. 

On  the  5th  February,  1858,  the  complainants  m'ade  a 
motion  in  the  city  court,  against  the  clerk,  requiring  him  to 
pay  over  to  them  the  balance  of  the  money  in  his  hands 
arising  from  the  sale  of  the  attached  goods,  on  the  ground 
that  the  recovery  in  trespass  by  Goldsmith  against  them, 
and  the  issue  and  levy  of  an  execution  on  his  judgment, 
vested  in  them  the  title  to  the  goods  which  were  taken  un- 
der the  attachment.  The  city  court  overruled  this  motion 
as  made,  but  ordered  the  clerk  to  pay  the  money  to  the 
complainants,  on  their  giving  him  a  receipt  stating  that  it 
was  paid  on  their  execution  against  Goldsmith,  which  was 
then  in  the  hands  of  the  sheriff.  These  facts  were  set  up 
by  the  defendants  in  amended  answers,  which  were  filed  by 
leave  of  the  court. 

On  final  hearing,  on  pleadings  and  proof,  the  chancellor 
held — 1st,  that  the  former  decision  of  this  court,  above 
cited,  was  conclusive  against  the  complainants'  right  to  an 
injunction  of  Goldsmith's  entire  judgment  against  them ; 
2d,  that  they  were  entitled  to  set  off  against  that  judgment, 
pro  tanto,  their  judgment  against  him,  and  the  amount  paid 
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to  his  landlord  for  rent ;  8d,  that  the  assignees  of  Gold- 
smith's judgment  were  then  entitled  to  have  the  balance  of 
that  judgment  paid  to  them,  according  to  their  respective 
interests ;  4th,  that  the  complainants,  on  paying  over  to 
the  assignees  the  balance  due  on  Goldsmith's  judgment, 
would  be  entitled  to  the  money  in  the  hands  of  the  clerk 
of  the  city  court;  and,  5th,  that  the  costs  should  be  divided, 
and  paid  out  of  the  money  which  the  register  might  receive 
from  the  clerk.  From  this  decree  the  defendants  now  ap- 
peal, and  jointly  assign  the  same  as  error.  There  is  no 
cross  appeal  on  the  part  of  the  complainants,  nor  any  cross- 
assignment  of  errors  by  them. 

Anderson  &  Boyles,  and  Overall  &  Moulton,  for  the 
appellants. — 1.  The  alleged  insolvency  of  Goldsmith  con- 
stitutes no  ground  for  equitable  relief  to  the  complainants, 
because  it  was  caused  by  their  own  wrongful  act  in  suing 
out  the  attachment  against  him,  under  which  his  goods 
were  seized  and  sold  at  great  sacrifice.  They  must  come 
into  court  with  clean  hands. — 31  Ala.  652  ;  8  Gill  &  J.  170. 

2.  There  is  a  fund  in  the  hands  of  the  clerk  of  the  city 
court,  to  which  they  may  resort,  and  which  is  nearly  suffi- 
cient to  pay  their  entire  judgment.  The  city  court  ordered 
it  to  be  paid  to  them,  on  their  judgment,  and  Goldsmith  ad- 
mits their  claim  to  it  on  that  ground. — Henderson  v.  Mc  Vay, 
32  Ala.  471 ;  14  Ala.  198;  Hill  v.  Ccdllovel,  1  Vesey,  123 ; 
1  Kuss.  47  ;  2  Leading  Cases  in  Equity,  216,  and  cases 
cited ;  4  Ala.  543. 

3.  The  judgment  of  the  city  court,  on  the  motion  for 
the  application  of  the  money  in  the  hands  of  the  clerk,  is 
res  adjudicata,  and  concludes  the  complainants. — Langdon 
V.  Baiford,  20  Ala.  532  ;  26  Ala.  670 ;  6  Ala.  298  ;  6  Porter, 
365  ;  4  Hen.  &  Mun.  447 ;  2  U.  S.  Eq.  Digest,  154,  §  375  ; 
7  J.  J.  Mar.  432. 

4.  The  funds  in  the  hands  of  the  clerk  did  not  belong  to 
the  complainants,  by  vu'tue  of  the  recovery  in  trespass 
against  them,  because  they  had  not  satisfied  that  judgment. 
Spivey  V.  3Iorris,  18  Ala.  254,  and  cases  there  cited ;  Blann 
V.  Crocheron,  19  Ala.  649  ;  White  v.  Martin,  1  Porter,  217 ; 
12  La.  Ann.  ]  72. 
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5.  The  money  which  w  as  paid  under  the  orders  of  the 
city  court,  to  the  landlord  for  rent,  belonged  to  Goldsmith  ; 
and  it  is  difficult  to  find  any  principle,  which  could  give 
the  complainants  any  right  to  a  credit  for  that  payment. 

K.  B.  Sewall,  contra. — 1.  There  is  a  natural  equity, 
which  chancery  has  jurisdiction  to  enforce,  that  cross  de- 
mands should  be  set  off  against  each  other,  especially 
where  the  additional  fact  of  insolvency  intervenes. — Lind- 
say V.  Jackson,  2  Paige,  580 ;  Simpson  v.  Hart,  14  John.  63  ; 
Scott  V.  Rivers,  1  S.  &  P.  24 ;  Payne  v.  Loudon,  1  Bibb,  518  ; 
Beed  v.  Neivhurgh,  Bank,  1  Paige,  215  ;  Williams  v.  Davies, 
2  Sim.  460. 

2.  The  assignment  of  Goldsmith's  judgment  being  made 
after  the  rendition  of  the  complainants'  judgment  against 
him,  and  to  persons  who  had  notice  of  that  judgment,  the 
assignees  take  subject  to  all  the  equities  existing  between 
Goldsmith  and  the  complainants. — Boosevdt  v.  Bank  of  Nia- 
gara, Hopkins,  579  ;  Gay  v.  Gay,  10  Paige,  369  ;  12  Yesey, 
346 ;  3  Hare,  962 ;  Cohb  v.  Thompson,  1  A.  K.  Mar.  510 ; 
Markham  v.  Todd,  2  J.  J.  Mar.  365  ;  Stewart  v.  Chamber- 
lain, 6  Dana,  33 ;  Jordan  v.  Black,  2  Mar.  30. 

3.  The  right  of  set-off  is  not  in  any  way  affected  by  the 
proceeds  of  the  sale  of  the  attached  goods.  By  electing 
to  treat  the  complainants  as  trespassers,  and  recovering 
from  them  in  damages  the  value  of  the  property.  Goldsmith 
relinquished  to  them  the  title  to  the  property,  or  its  pro- 
ceeds when  sold  ;  otherwise,  he  would  get  a  double  satis- 
faction.—C7ar  A;  V.  Hallock,  16  Wendell,  607.  If  the  recov- 
ery of  the  judgment  in  trespass  did  not,  of  itself,  change 
the  title  to  the  goods,  (as  is  the  law  in  England,  and  in  some 
of  the  States,)  the  issue  of  execution  thereon,  and  its  levy 
on  personal  property,  certainly  had  that  effect. — 1  Salkeld, 
353  ;  2  Saimders,  47,  note  1 ;  Cowen  <fc  Hill's  Notes,  1046, 
1053,1887  ;  Zadc^  i?.  ^/o?mf,  4  Mass.  402  ;  4  McLean,  133-5 ; 
White  V.  Martin,  1  Porter,  217  ;  Bondurant  v.  Buford, 
1  Ala.  364. 

3.  The  order  of  the  city  court,  directing  the  money  to 
be  paid  to  the  complainants  on  their  judgment  against 
Goldsmith,  cannot  affect  their  right  of  set-off,  for  severa 
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reasons.  It  was  a  summary  determination  on  motion,  and, 
therefore,  is  not  conclusive. — 14  John.  63  ;  5  John.  Ch.  44. 
It  was  made  pending  this  suit,  and,  for  that  reason,  cannot 
oust  the  jurisdiction  of  this  court. — 9  Wheaton,  532.  It 
does  not  respond  to  the  motion,  and  the  complainants  re- 
pudiate it.  The  court  had  no  jurisdiction  of  the  fund,  be- 
cause the  attachment  was  void  ;  and  all  its  orders  in  refer- 
ence to  the  property,  or  the  proceeds  thereof,  are  nulHties. 

STONE,  J. — We  do  not  think  the  complainants  make  a 
case  for  an  injunction  of  this  entire  cause,  on  the  ground  of 
fraud  in  obtaining  the  judgment.  In  fact,  we  think  that 
much  was  in  effect  settled  when  the  case  w^as  formerly  here, 
on  appeal  from  the  order  dissolving  the  injunction.  We 
then  employed  the  following  language  :  "The  matters  relied 
on  for  an  injunction  of  the  whole  of  it,  if  available  any  where, 
were  in  their  nature  available  at  law.  It  is  not  established 
that  the  complainants  were  prevented  from  availing  them- 
selves of  those  matters,  at  law,  by  fraud,  accident,  or  the 
act  of  the  opposite  party,  unmixed  with  fraud  or  negligence 
on  their  part.  Ignorance,  which  was  avoidable  by  reasona- 
ble diligence,  can  not  form  any  part  of  a  complainant's 
title  to  relief  in  equity."  True,  we  spoke  of  the  responsive 
matter  of  the  answers ;  but  we  went  further.  We,  in  effect, 
declared  the  bill  to  be  insufficient  for  this  purpose.  See 
Stetson  dt  Co.  v.  Goldsmith,  31  Ala.  649.  With  what  we 
then  said  we  are  satisfied,  and  hold  that,  so  far  as  the  com- 
plainants seek  relief  on  the  ground  of  alleged  fraud  in 
obtaining  the  judgment,  the  bill  must  fail. 

[1.]  It  is  fully  established  that  Goldsmith,  the  plaintiff  in 
the  judgment  sought  to  be  enjoined,  was  insolvent  when  he 
obtained  that  judgment.  The  right  of  Stetson  &  Co.  to 
set  off  their  judgment  against  Goldsmith's,  is  unquestioned, 
provided  that  judgment  is  a  vahd  and  subsisting  demand. — 
Bailroad  Company  v.  Rhodes,  8  Ala.  2U6 ;  Wray  v.  Furniss, 
27  Ala.  471 ;  Carroll  v.  Molone,  28  Ala.  521 ;  Henderson  v. 
ilfcTay,  32  Ala.  471. 

[2.]  The  judgment  of  M.  S.  Stetson  &  Co.  v.  Goldsmith, 
although  the  suit  was  commenced  by  attachment  which  was 
void,  is  nevertheless  vahd,  because  the  defendant  appeared 


190  ALABAMA. 


Goldsmith  v.  Stetson  &  Co. 


in  court,  and  thus  waived  the  irregularity  of  the  construc- 
tive service.  The  judgment  entry  is  in  the  following  lan- 
guage :  "This  day  came  the  parties,  by  their  attorneys ; 
and  the  defendant  saying  nothing  in  bar  of  the  plaintiffs' 
action,"  <fcc.  This  is  a  regular  judgment  nil  dicit,  and  cures 
the  want  of  service. — Hobson  v.  Emanuel,  8  Porter,  442 ; 
Gilbert  v.  Lane,  3  Porter,  67  ;  Catlin  v.  Gilders,  3  Ala.  536 ; 
Puclcett  V.  Pope,  ih.  552. 

The  objection  to  this  judgment  is,  that  it  is  not  subsist- 
ing, except  for  a  small  balance,  by  reason  of  certain  pro- 
ceedings had  in  the  city  court  at  the  instance  of  Stetson  & 
Co.  The  suit  of  Stetson  &  Co.  v.  Goldsmith  was  com- 
menced by  attachment,  issued  by  the  clerk  of  the  city 
court  of  Mobile.  The  attachment  was  void,  for  want  of 
authority  in  the  officer  issuing  it. — Stevenson  v.  O'Hara, 
27  Ala.  362;  3Iattheivs  v.  Sands,  ^19  Ala.  136;  Flash  v. 
Paull,  ib.  141.  Under  this  attachment,  goods  of  Gold- 
smith were  levied  on,  which  were  afterwards  sold,  under 
the  order  of  the  court,  as  perishable,  and  the  pro- 
ceeds placed  in  the  hands  of  the  clerk  of  the  court. 
After  the  judgment  was  rendered  in  the  cause,  a  motion 
was  made  in  the  city  court,  that  the  clerk  be  required 
to  pay  over  the  money  realized  from  the  sale  of  the  goods, 
on  the  judgment  recovered ;  but  no  order  was  ever  made 
on  that  motion,  and  the  motion  itself  was  afterwards  aban- 
doned. Subsequently,  the  judgment  which  this  suit  seeks 
to  enjoin,  was  rendered  in  the  trespass  suit  by  Goldsmith 
V.  Stetson  &  Co.,  the  cause  of  action  being  the  illegal 
seizure  and  sale  of  Goldsmith's  goods  imder  the  void  attach- 
ment ;  and  that  judgment  was  affirmed  against  Stetson  & 
Co.  and  their  surety  on  the  appeal  bond.  Stetson  &  Co. 
then  moved  in  the  city  court,  against  the  clerk,  that  he  be 
required  to  pay  over  said  money  to  them,  on  the  alleged 
ground  that  the  proceeds  of  the  goods  had  become  their 
property,  by  reason  of  the  recovery  in  trespass  against 
them.  The  court  refused  to  grant  the  order  as  asked,  but 
made  an  order,  "that  the  said  Lewis"  [the  clerk  j  "pay  to 
the  said  M.  S.  Stetson  &  Co.,  plaintiffs  in  said  suit,  the  said 
sum  of  money,  on  their  giving  a  receipt  for  the  money  on 
account  of  the  said  execution"  [judgment].     So  far  as  we 
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are  advised,  this  order  stands  on  the  records  of  the  city- 
court,  and  the  money  still  remains  in  the  hands  of  Lewis, 
the  clerk,  the  plaintiffs  declining  to  receive  it  on  the  terms 
imposed. 

[3.]  It  is  very  obvious  that  the  money  had  not  become 
the  property  of  Stetson  &  Co.,  by  force  of  the  judgment 
against  them  in  the  trespass  suit.  It  is  only  satis/action 
of  such  judgment,  that  vests  the  title  of  the  property  in 
the  trespasser. — Blaiin  v.  Crocheron,  19  Ala.  647  ;  Spivey  v. 
Morris,  18  Ala.  254 ;   White  v.  Martin,  1  Porter,  117. 

[4.]  The  attachment  in  the  case  of  Stetson  &  Co.  v.  Gold- 
smith being  void,  and  the  levy  and  sale  of  the  property  a 
trespass,  it  follows,  that  the  money  in  the  hands  of  the 
clerk  was  not  subject  to  the  order  of  the  city  court.  Mr. 
Lewis  held  it  only  as  an  individual  bailee,  and  the  city 
court  correctly  ruled  that  no  order  could  be  made  for  its 
payment  to  Stetson  &  Co.,  on  their  motion  as  made.  They, 
Stetson  &  Co.,  had  perfected  no  right  to  the  money  by  pay- 
ing the  judgment  against  them  ;  and  Goldsmith  had  mani- 
fested no  election  to  waive  the  tort  and  proceed  for 
the  money.  Goldsmith  could  have  claimed  the  money 
as  his  own,  but  no  creditor  of  his  could  exercise  this 
right  for  him. — See  Levns  v.  Duhose,  29  Ala.  220.  The 
absence  of  authority  in  the  clerk  to  issue  the  attachment, 
deprived  the  judgment  of  all  lien  upon  the  money  ;  and  the 
city  court  should,  without  qualification,  have  overruled  the 
motion  of  Stetson  &  Co.  The  order  made,  not  in  response 
to  any  request  of  the  plaintiff,  related  to  a  subject-matter 
not  within  the  jurisdiction  of  the  court,  and  was  void. — See 
Wightman  v.  Karsner,  20  Ala.  446.  This  distinguishes  it 
from  the  principle  settled  in  the  case  of  Langdon  v.  Raiford, 
(20  Ala.  532,)  and  renders  it  wholly  unimportant  whether 
the  order  stands  on  the  records,  or  is  vacated. 

From  what  we  have  said  above  it  results,  that  the  judg- 
ment of  Stetson  &  Co.  v.  Goldsmith  is  valid  and  subsisting, 
and  the  chancellor  did  not  err  in  ordering  it  to  be  set  off 
against  so  much  of  the  judgment  of  Goldsmith  against 
them. 

The  only  other  question  in  this  cause  relates  to  the  rent, 
which  was  claimed  by  the  landlord,  and  which  was  paid  out 
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of  the  proceeds  of  the  goods,  under  the  order  of  the  court. 
We  think  the  chancellor's  decree  in  this  particular  must  be 
reversed,  for  the  following  "reasons :  The  seizure  of  the 
goods  by  the  sheriff,  under  the  void  attachment,  was  but  a 
trespass,  and  section  2460  of  the  Code  sheds  no  light  on 
the  question.  The  landlord  had  no  general  lien  on  the 
goods  for  unpaid  rent — only  a  claim  to  be  paid  "  the  rent 
due,  or  to  fall  due  during  the  current  year,"  as  a  condition 
on  which  the  sheriff  was  authorized  to  levy  lawful  pro- 
cess. Having  no  special  lien  under  the  particular  facts  of 
this  case,  and  there  being  no  proceedings  under  the  act 
"the  more  effectually  to  secure  the  collection  of  rents  in 
the  city  of  Mobile,"  approved  January  20,  1840,  (Muni- 
cipal Laws,  351,)  we  must  deal  with  this  question  as  if  the 
proceeds  of  the  goods  had  been  in  the  hands  of  one,  who 
had  seized  and  sold  them  without  semblance  of  authority : 
a  naked  trespasser.  As  we  have  shown  above,  the  city 
court  had  no  authority  to  make  any  order  touching  the  dis- 
position or  distribution  of  the  funds.  The  complainants 
being  tortious  holders,  and,  under  the  circumstances,  volun- 
tary payors  of  the  debt  of  the  defendant ;  and  that  pay- 
ment being  made  with  funds  which  were  not  their  own,  and 
will  not  be  theirs  until  the  judgment  in  trespass  is 
satisfied,  it  follows  that,  neither  at  the  time  when  they 
filed  their  bill,  nor  even  now,  can  they  claim  the  own- 
ership of  the  funds  with  which  the  payment  was  made, 
nor  that  the  payment  gives  them  any  claim  against  Gold- 
smith. 

For  the  single  error  above  pointed  out,  the  decree  of  the 
chancellor  is  reversed,  and  the  cause  remanded. 
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BAENES  vs.  INGALLS. 
[action  on  promissory  note,  and  common  counts.] 

1.  Competency  of  witness  as  expert;  judicial  knowledge  of  iusiiiess. — An 
ambrotypist  and  daguerrotypist,  whose  business,  as  the  courts  must 
judicially  know,  is  closely  connected  with  that  of  the  photograph 
painter,  is  competent  to  give  his  opinion,  as  an  expert,  on  the  ques- 
tion whether  photographs  are  well  executed ;  especially  where  it  ap- 
pears that  he  has  also  been  employed  in  a  photograph  gallery,  and 
has  practiced,  to  a  limited  extent,  the  art  of  painting  photographs. 

2.  Proof  of  value  of  services  as  photograpli  painter. — The  number  of  pho. 
tographs,  of  fair  quality,  which  a  painter  can  execute  in  a  month,  if 
constantly  employed,  is  one  of  the  criteria  by  which  to  determine  the 
value  of  his  services  by  the  month  to  his  employer. 

3.  Objection  to  question  and  answer. — Where  a  witness  states,  in  reply  to 
a  question  which  is  objected  to,  that  "  he  does  not  know,"  and  then 
proceeds  to  relate  matters  which,  though  not  responsive,  are  appa- 
rently suggested  by  the  question,  the  objection  to  the  question  does 
not  cover  the  independent  matter  thus  stated;  nor  is  that  matter 
covered  by  a  subsequent  objection  to  ''  all  the  testimony  of  the  wit- 
ness," when  it  appears  that  a  portion  of  his  testimony  was  compe- 
tent evidence. 

4.  Opinion  of  witness  as  to  merits  of  photograph. — Although  experts  only 
may  be  competent,  as  witnesses,  to  testiiy  whether  or  not  a  photograph 
is  well  executed ;  yet,  to  enable  a  person  to  determine  whether  the  pic- 
ture resembles  the  original,  requires  no  special  skill  in,  or  knowledge 
of  the  photographic  art ;  and  on  that  question,  consequently,  a  person 
for  whom  such  a  picture  has  been  taken,  although  possessing  no  spe- 
cial skill  or  knowledge  of  the  art,  may  testify  that  the  picture  was  a 
good  likeness. 

5.  Custom  among  artisans  as  to  working  hours  of  journeymen  ;  proof  and 
validity  of. — Proof  of  the  general  custom  among  the  mechanics  and 
artizans  in  a  city,  by  which  journeymen  and  employees  are  required 
to  work  for  their  employers  only  a  certain  number  of  hours  per  day, 
and  are  allowed  the  privilege  of  working  for  themselves  at  other 
times,  is  competent  evidence  to  be  submitted  to  the  jury,  as  tending 
to  show  the  existence  of  such  custom  among  daguerrotj'pists,  ambro- 
typists,  and  photograph  painters,  whose  business  belongs  to  the  me- 
chanical arts;  and  such  custom,  if  proved  to  exist,  can  not  be  pro- 
nounced by  the  courts  unreasonable,  contrary  to  public  policy,  or  oth- 
erwise illegal. 

Appeal  from  the  City  Court  of  Mobile. 
Tried  before  the  Hon.  Henry  Chambeelatn. 
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This   action  was  brought  by  Gardner  Ingalls,  against 
Chauncey  Barnes,  and  was  commenced  on  the  15th  May, 
1860.     The  complaint  contained  five  counts.     The  first  and 
second  counts  were  founded  on  a  promissory  note  for  five 
hundred  dollars,  executed  by  the  defendant,  dated  the  6th 
August,  1859,  and  payable  to  the  plaintiff,  or  order,  on  the 
"  16th  August  inst."     The  third  count  claimed  four  hundred 
and  fifty  dollai:g,  for  services  rendered  by  the  plaintiff  as  a 
portrait  and  photograph  painter,  under  a  special  contract 
with  the  defendant,  from  the  16th  August,  1859,  to  the  1st 
January,  1860,  at  the  stipulated  price  of  one  hundred  dol- 
lars per  month.     The  fourth  was  the  common  count  for 
work  and  labor  done,  and  the  fifth  the  common  count  on 
an  account  stated.     The  defendant  pleaded  the   general 
issue,  in  short  by  consent,  to  the  entire  complaint,  and  four 
special  pleas.     The  first  special  plea  alleged,  that  the  note 
declared  on  was  given  for  a  balance  due  to  the  plaintiff,  on 
account  of  services  rendered  by  him,  under  a  special  con- 
tract with  the  defendant,  as  a  portrait  and  photograph 
painter ;  that  one  of  the  stipulations  of  the  contract  was, 
that  the  plaintiff  should,  during  the  time  he  was  in  the  de- 
fendant's employment,  give  his  entire  and  undivided  atten- 
tion to  the  defendant's  business,  and  should  not  work  for 
other  persons  ;  that  the  plaintiff  violated  this  stipulation  of 
the  contract,  and  that  the  note  was  therefore  without  con- 
sideration and  void.     The  second  special  plea  set  up  the 
same  matters  as  a  defense  to  the  third  and  fourth  counts. 
The  third  plea,  which  was  pleaded  to  all  the  counts,  alleged 
the  same  matters,  and  claimed  a  recoupment  of  the  dama- 
ges which  the  defendant  had  sustained  by  reason  of  the 
plaintiff's  violation  of  the  contract ;  and  the  fifth  was  a 
special  plea  of  set-off  on  account  of  the  damages  caused 
by  the  alleged  violation  of  the  contract  by  the  plaintiff. 
To  the  several  special  pleas  the  plaintiff  filed  a  special 
rephcation,  denying  the  validity  of  the  alleged  contract, 
and  averring  that  it  was  void  under  the  statute  of  frauds, 
because,  by  its  terms,  as  alleged,  it  was  not  to  be  performed 
within  one  year.     No  objection,  so  far  as  the  record  dis- 
closes, was  made  to  any  of  the  pleadings,  and  the  cause 
was  submitted  to  the  jury  on  issue  joined. 
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"On  the  trial,"  as  the  bill  of  exceptions  states,  "the  plain- 
tiff read  in  evidence  the  note  described  in  the  complaint, 
and  adduced  evidence  tending  to  show  that,  for  four  and  a 
half  months,  he  worked  in  the  defendant's  photograph  and 
portrait  gallery  in  Mobile,  as  a  painter  of  such  photographs 
and  portraits,  which  was  proved  to  be  his  profession  ;  after 
which,  he  introduced  several  witnesses,  whose  testimony 
tended  to  prove  the  value  of  his  services  in  that  capacity, 
per  week,  month,  &c. ;  but  did  not  show  that  there  was  any 
special  contract  between  the  parties  in  regard  to  that  ser- 
vice. One  Parlow,  a  witness  for  plaintiff,  stated,  that  he 
was  by  occupation  an  ambrotypist  and  daguerrotypist ;  that 
he  had  been  in  Mobile  about  two  months,  engaged  in  that 
business,  and  had  worked  there  with  one  Stanton,  with 
whom  the  plaintiff  was  working  at  the  same  time.  Said 
witness  was  asked  by  the  defendant's  counsel,  whether  he 
was  a  painter  of  likenesses  such  as  the  plaintiff  professed  to 
take ;  to  which  he  replied  that  he  was  not,  but  that  he  had, 
at  times,  painted  small  ones,  and  some  such  since  he  had 
been  in  Mobile,  but  had  never  painted  any  large  ones, 
though  he  professed  to  know  sometliing  of  that  business, 
and  of  the  value  of  such  work,  which  was  intimately  con- 
nected with  his  own  business.  The  defendant  objected  to 
the  competency  of  the  testimony  of  this  witness,  but  the 
court  overruled  his  objection,  and  he  excepted ;  and  the  wit- 
ness was  permitted  to  testify,  that  he  had  seen  the  produc- 
tions of  the  plaintiff's  pencil  while  he  was  working  for  Stan- 
ton, and  thought  them  well  executed.  Said  witness  was 
asked  by  the  plaintiff,  whether  the  number  of  paintings,  of 
fair  quality,  which  a  photograph  painter  could  execute  in  a 
month,  when  constantly  employed,  was  not  one  of  the  cri- 
teria by  which  to  judge  of  the  value  of  his  services  by  the 
month  to  his  employer ;  to  which  question  the  defendant 
objected  ;  but  the  court  overruled  the  objection,  and  the 
defendant  excepted  ;  and  the  witness  answered  in  the  affirm- 
ative. Plaintiff  then  asked  the  witness  to  state,  from  what 
he  knew  and  saw  of  the  defendant's  (?)  work  and  capacity, 
how  many  such  pictures  plaintiff  could  paint  per  month. 
The  defendant  objected  to  this  question,  and  excepted  to 
the  overruling  of  his  objection  ;  and  the  witness  then  said, 
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that  he  did  not  know.  The  witness  stated  that  he  knew, 
however,  that  the  plaintiff,  during  the  six  or  eight  weeks  in 
which  he  worked  at  Stanton's  gallery,  although  he  did  not 
work  all  the  time,  executed  or  painted  eight  or  ten  pictures, 
which  appeared  to  give  satisfaction  to  the  persons  for  whom 
they  were  taken.  To  all  the  testimony  of  this  witness  the 
defendant  excepted.     Exception  allowed. 

"  The  plaintiff  introduced  two  witnesses,  by  name  Geary 
and  Koulston,  who  testified,  that  certain  likenesses  had 
been  painted  for  them  by  the  plaintiff,  during  the  time  he 
was  working  for  the  defendant,  and  that  they  were  well  and 
satisfactorily  executed.  The  defendant  asked  them,  whether 
they  had  any  knowledge  of  the  art  of  painting  photographs 
or  ambrotypes ;  to  which  they  replied,  that  they  had  no 
skill  therein,  but  they  knew  whether  a  picture  was  a  good 
likeness,  or  suited  them.  The  defendant  thereupon  moved 
the  court  to  exclude  their  testimony  from  the  jury,  and 
reserved  an  exception  to  the  overruling  of  the  objection. 

"  The  defendant  introduced  one  Wright  as  a  witness, 
who  stated,  that  he  had  no  knowledge  of  any  specific  con- 
tract between  the  plaintiff  and  defendant,  under  which  the 
former  was  working  for  the  latter  ;  that  he  was  himself  a 
daguerrotypist,  and  was  in  the  employ  of  the  defendant 
while  the  plaintiff  was  working  for  him ;  that  he  remem- 
bered a  lady  called  at  the  defendant's  gallery  one  day 
during  the  time,  and  inquired  for  '  the  man  who  painted 
cheap  pictures;'  that  he,  supposing  plaintiff  to  be  the 
person  meant,  called  him  into  the  gallery  to  see  the  lady, 
who  thereupon  applied  to  him  to  paint  her  photograph  ; 
that  the  plaintiff  told  her,  he  was  under  obligation  to  paint 
for  no  one  but  the  defendant ;  that  the  lady  said,  'But you 
promised  to  paint  my  photograph  ;'  and  the  plaintiff'  replied, 
*  That  was  while  I  was  doing  business  for  myself.'  Said 
witness  further  stated,  that  during  the  whole  of  those  four 
and  a  haK  months  there  was  not  work  in  the  defendant's 
gallery  for  the  plaintiff  to  do,  and  that  a  good  deal  of  the 
work  he  had  done,  was  not  weU  done,  or  had  not  given 
satisfaction  to  the  defendant's  customers,  and  the  pictures 
remained  in  his  gallery  uncalled  for.  The  defendant  intro- 
duced evidence,  also,  to  show  that  the  plaintiff",  while  in  hi^ 
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employ,  had  painted  photographs  for  several  outsiders,  or 
persons  who  were  not  customers  of  the   defendant,  (about 

twenty-six  in  all,)  which  were  worth dollars ;  and  that 

the  plaintiff  admitted  he  had  received  one  hundred  and 
eighty  dollars  for  outside  work;  but  it  was  not  stated 
whether  they  were  aU  painted  after  the  date  of  the  note  sued 
on,  or  whether  some  of  them  were  not  painted  before. 

*'  The  plaintiff  introduced  one  McCord  as  a  witness,  (first 
premising  that  he  thought  no  evidence  had  been  adduced 
showing  any  special  contract  between  the  parties,)  who 
testified,  that  he  was  an  upholsterer  and  paper-hanger, 
and  had  been  a  mechanic  in  Mobile  for  twenty-five  years ; 
that  he  knew  what  was  the  custom  among  the  mechanics 
and  artisans  in  that  city,  in  regard  to  journeymen  and 
employees  working  for  their  employers ;  that  they  were 
required  to  work  a  certain  number  of  hours  per  day,  and 
were  permitted  to  have  the  rest  of  the  time  for  thenselves, 
and  to  work  for  themselves  during  that  time,  or  on  Sundays, 
if  they  chose  to  do  so,  and  to  receive  the  benefits  of  such 
extra  work.  Said  witness  was  asked  by  the  defendant,  if 
he  knew  the  custom  in  photograph  galleries ;  to  which  he 
replied,  that  he  had  no  particular  acquaintance  with  the 
custom  in  this  regard  in  photograph  and  ambrotype  gal- 
leries, or  with  that  business.  Defendant  thereupon  objected 
to  the  testimony  of  the  witness,  and  moved  the  court  to 
exclude  the  same  from  the  jury ;  which  the  court  refused  to 
do,  and  the  defendant  excepted.  The  plaintiff  also  intro- 
duced one  Groves  as  a  witness,  who  was  a  merchant-tailor, 
employed  journeymen,  and  had  been  a  mechanic  in  Mobile 
for  fifteen  or  twenty  years ;  who  testified,  that  he  knew 
what  the  custom  in  Mobile  was  with  mechanics  and  artisans; 
and  whose  testimony  corroborated  that  of  the  witness 
McCord.  The  defendant  also  objected  to  the  evidence  of 
this  witness,  and  reserved  an  exception  to  the  overruling  of 
his  objection.     Exception  allowed. 

"The  plaintiff  then  introduced  as  a  witness  said  Wright,  the 
above-named  witness  for  defendant,  who  stated  that,  during 
the  time  he  and  the  plaintiff  worked  for  the  defendant,  the 
persons  employed  by  the  defendant  went  to  work,  as  a  usual 
habit,  at  the  usual  time  in  the  morning,  had  the  ordinary 
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recess  for  breakfast  and  dinner,  and  worked  until  near 
night,  but  did  not  work  after  dark  for  him.  This  evidence 
was  excepted  to  by  the  defendant,  but  admitted  by  the 
court ;  and  the  exception  allowed." 

The  several  rulings  of  the  court  on  the  evidence,  to  which 
exceptions  were  reserved,  are  now  assigned  as  error. 

D.  C.  Anderson,  for  appellant. 
Chas.  H.  Moese,  contra. 

K.  W.  WALKEE,  J.— [1.]  The  witness  Parlow  was  by 
occupation  an  ambrotypist  and  daguerro typist.  His  vocation, 
as  he  states,  and  as  we  judicially  know,  {Salomon  v.  State, 
28  Ala.  88,)  is  intimately  connected  with  that  of  the  photo- 
graphic painter.  The  two  processes,  sometimes  followed 
as  separate  pursuits,  sometimes  jointly  prosecuted  by  the 
same  individual,  are  frequently,  if  not  usually,  carried  on  in 
the  same  establishment,  as  branches  of  the  same  business, 
and  made  to  co-operate  as  mutual  auxiliaries  in  the  produc- 
tion of  a  joint  result.  This  witness  had  been  employed  in 
at  least  one  gallery  where  photographic  paintings,  as  well 
as  ambro types,  were  executed,  and  had  thus  enjoyed  peculiar 
opportunities  for  seeing  such  work  performed,  and  for 
examining  paintings  of  that  description.  Not  only  so,  but 
he  had  at  times  practiced,  to  some  limited  extent,  the  art  of 
painting  photographic  likenesses,  though  not  such  as  plaintiff 
professed  to  take ;  the  difference  being,  as  we  infer,  that  the 
plaintiff  painted  large  portraits,  while  the  pictures  which 
the  witness  had  painted  were  of  a  smaller  size.  Moreover, 
he  professed  to  know  something  about  the  business  of  pho- 
tographic painting,  and  of  the  value  of  that  kind  of  work. 
Under  these  circumstances,  the  court  did  not  err  in 
permitting  him  to  testify  that  the  pictures  of  the  plaintiff, 
which  he  had  seen,  were  well  executed. —  Tullls  v.  Kidd, 
12  Ala.  648  ;  Dickson  v.  Barclay,  22  ib.  370  ;  McCreary  v. 
Turk,  29  ih.  244  ;  Gilmer  v.  City  Council,  33  ih.  116  ;  Sikes 
V.  Paine,  10  Iredell,  280  ;  Buffum  v.  Harris,  5  E.  I.  243  ; 
llaskins  v.  Hamilton  Ins.  Co.,  5  Gray,  432 ;  1  Greenl. 
Ev.§440. 

[2. 1  This  witness  was  permitted  to  testify,  that  the  number 
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of  paintings,  of  a  fair  quality,  which  a  photograph  painte  r 
could  execute  during  a  month,  when  constantly  employed, 
was  one  of  the  criteria  by  which  to  judge  of  the  value 
of  his  services  to  his  employer  by  the  month.  This 
was  but  the  statement  of  a  self-evident  proposition,  the 
admission  of  which  in  evidence,  even  if  not  justifiable  on 
other  grounds,  would  not  be  considered  a  reversible 
error,  as  it  could  not  possibly  have  prejudiced  the  defendan  t 

[3.]  The  next  exception  was  to  a  question  calling  for  an 
answer  which  the  witness  declined  to  give  ;  saying  that,  as 
to  the  matter  inquired  of,  "  he  did  not  know."  What  he 
proceeded  to  state,  as  to  the  number  of  paintings  executed 
by  the  plaintiff,  in  Stanton's  gallery,  &c.,  though  suggested 
perhaps,  by  the  question  referred  to,  must  be  viewed  as 
independent  testimony,  not  covered  by  the  exception  to 
that  question ;  and  its  introduction  in  evidence  should  have 
been  separately  objected  to,  and  made  the  subject  of  a 
distinct  exception.  The  subsequent  exception,  "  to  all  the 
testimony  of  the  witness,"  was  too  broad  for  the  purpose, 
and  was  properly  overruled,  because,  as  we  have  seen,  a 
part  at  least  of  his  evidence  was  competent.  No  separate 
exception  having  been  taken  to  its  introduction,  the  admis- 
sibility of  the  statement  as  to  the  number  of  paintings 
executed  by  plaintiff  in  Stanton's  gallery,  and  that  they 
appeared  to  give  satisfaction,  is  not  a  question  for  us  to 
consider. 

[4.]  The  substance  of  the  testimony  of  the  witnesses 
Geary  and  Roulston  was,  that  during  the  period  of  plaintiff's 
engagement  with  defendant,  certain  likenesses  had  been 
painted  *  for  them '  by  the  plaintiff,  which  were  well  and 
satisfactorily  executed — that  is  to  say,  they  were  good  like- 
nesses, and  suited  them.  That  this  is  a  fair  construction 
of  the  evidence  is  apparent,  we  think,  when  the  whole  of 
their  testimony  is  viewed  together.  The  meaning  of  the 
witnesses,  in  saying  that  the  paintings  were  "well  and  satis- 
factorily executed,"  is  explained  by  their  subsequent 
statement  that,  though  having  no  special  skill  in  ambrotype 
or  photograph  pictures,  yet  "  they  knew  when  a  picture  was 
a  good  likeness,  or  suited  them."  Adopting  this  view  of 
the  evidence  of  the  witnesses,   one  of  the  facts  to  which 
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thej  testified  was,  that   certain  portraits,  painted  for  them 
by  the  plaintiff,  were  faithful  likenesses.     A  most  important 
requisite  of  a  good  portrait  is,  that  it  shall  be  a  correct 
likeness  of  the  original ;  and  although  only  "experts  "  may 
be  competent  to  decide  whether  it  is  well  executed  in  other 
respects,  the  question  whether  a  portrait  is  like  the  person 
for  whom  it  was  intended,  is  one   which  it  requires  no 
special  skill  in,  or  knowledge   of  the   art  of  painting,  to 
determine.     The   immediate  family  of  the   person  repre- 
sented, or  his  most  intimate  friends,   are,   indeed,  as  a 
general  rule,   the  best  judges  as  to   whether  the    artist 
has  succeeded   in  achieying  a  faithful  hkeness.     To  eyes 
sharpened  by  constant  and  intimate  association  with  the 
original,  defects  will  be  visible,  and  points  of  resemblance 
will  appear,  which  would   escape  the   observation  of  the 
practiced  critic.     "We  should  think  the  painter  had  finished 
the  likeness  of  a  mother  very  indifferently,   if  it  did  not 
bring  home  to  her  children  traits  of  imdefinable  expression 
which  had  escaped  every  eye  but  those  of  famihar  affection.'' 
The  fact  of  likeiiess,  or  resemblance,   is   one  open   to  the 
observation  of  the  senses,  and  no  pecuHar  skill  is  requisite 
to  qualify  one  to  testify  to  it.     Evidence  on  such  a  question 
stands  upon  the  same  footing  as  evidence  of  handwriting, 
the  value  of  property,  the  identity  of  an  individual,    &g.; 
and  we  think  that  the  testimony  of  witnesses,  that  pictures 
which  the  plaintiff,   while  in  the  defendant's  employment, 
had  executed  "  for  them,"  were  good  Hkenesses,  was  com- 
petent   evidence    in   this    case. — See    Ward   v.   Reynolds, 
32  Ala.  389  ;  Barker  v.  Coleman,  35  Ala.  225  ;  Blackman  v. 
Johnson,  ih.  252  ;  Remhert  v.  Brown,  14  Ala.  360 ;  1  Greenl. 
Ev.  §  440 ;  2  Phill.Ev.,  C.  &  H.  Notes,  (Edwards'  edit.  1869,) 
916,  note.     The  objection  was  to  the  entire  evidence,  and 
having  ascertained  that  a  part  of  it  was  legal,  we  need  not 
consider  whether  the  objections  to  the  remaining  part  of  it 
are  well  founded. 

[5.]  In  considering  the  testimony  of  the  witnesses  McCord 
and  Groves,  we  shall  notice  only  such  objections  to  it  as 
have  been  brought  our  attention  by  the  appellant's  counsel. 
Those  objections  are  not  that  proof  by  legal  testimony  of 
a  reasonable  custom  in  ambrotype  and  photograph  galleries 
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would  be  incompetent  evidence  in  this  case,  but  that  the 
testimony  introduced  as  to  the  custom  among  mechanics 
and  artisans  was  not  legal  evidence  of  a  custom  in  ambro- 
tjpe  and  photograph  galleries,  and  that,  if  it  was,  the 
custom  as  proved  was  unreasonable.  The  ambrotypist  or 
daguerro typist,  whatever  title  he  may  give  himself ,  is  rather 
an  artisan,  than  an  artist.  His  labor  is  more  manual 
than  mental.  He  works  more  by '  rule,  than  under  the 
inspiration  of  genius.  The  process  by  which  he  accom- 
plishes his  undertaking,  is  mainly  mechanical ;  and  success 
in  his  vocation  demands,  not  creative  power,  but  dexterity, 
contrivance,  and  the  skillful  application  of  fixed  rules. .  He 
follows  an  art,  but  not  one  of  the  fine  arts ;  and  he  alone  is 
an  artist,  in  the  appropriate  sense  of  the  word,  who  pro- 
fesses and  practices  (one  of )  the  latter.  The  labor  performed 
in  anambrotype  and  photograph  gallery  is  so  largely  mechan- 
ical— the  processes  pursued  are  so  regulated  by  established 
rules ;  the  results  produced  depend  so  much  upon  mere 
trained  dexterity  and  skillful  manual  execution  ;  and  there 
are,  in  other  respects,  so  many  points  in  common  between 
such  an  establishment,  and  those  in  which  the  ordinary 
mechanic  arts  are  pursued,  that  (without  saying  that 
ambrotypists,  daguerrotypists,  and  photographic  painters, 
are  alike  artisans)  we  think  that  evidence  of  a  universal 
custom  among  all  mechanics  and  artisans,  by  which  em- 
ployees and  journeymen  are  required  to  work  for  their 
employers  only  for  a  certain  number  of  hours  each  day, 
and  have  the  pri^dlege  of  working  for  themselves  during 
the  remainder  of  the  day,  or  on  Sundays,  tends  to  show  the 
existence  of  a  similar  custom  in  establishments  where  am- 
brotypes  and  photographs  are  executed ;  and  whenever  this 
latter  fact  becomes  a  legitimate  subject  of  inquiry,  such 
evidence  may  be  submitted  to  the  jury,  even  though  the 
witnesses  who  testify  to  the  custom  "  have  no  particular 
acquaintance  with  the  customs  in  this  regard  in  photograph 
and  ambrotype  galleries."  That  would  be  a  circumstance 
affecting  the  weight,  but  not  the  competency  of  the  evidence. 
We  do  not  understand  these  witnesses  as  testifying  to  a 
custom  whereby  employees  are  privileged  to  work  for 
themselves,  either  with  the  materials  of  their  principal,  or 
13 
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during  the  hours  when  the  latter  requires  their  services,  or 
to  do  any  act  to  undermine  his  business,  or  to  di'aw  away 
his  customers.  We  are  unable  to  perceive  that  the  custom 
to  which  they  testify,  is  so  contrary  to  reason,  or  to  pubhc 
policy,  as  to  justify  us  in  pronouncing  it  illegal. 

The  testimony  of  the  witness  Wright,  which  forms  the 
subject  of  the  last  exception,  could  not  have  prejudiced  the 
defendant;  nor  can  we  say  that  it  was  irrelevant  to  the 
matters  of  defense  set  up  by  the  defendant,  and  brought 
before  the  jury  by  the  e^^dence  of  the  same  witness,  when 
examined  on  behalf  of  the  defendant. 

Judgment  affirmed. 


MAHONE  vs.  WILLIAMS. 

[bill  in  equity  to  set  aside  sale  under  mortgage.] 

1.  Amendment  of  hill ;  terms  of  alloicanee  not  rerisahle. — Under  the  act 
approved  Feb.  8, 1858,  (Session  Acts  1857-8.  p.  230,)  the  imposition  of 
terms,  as  a  condition  precedent  to  the  allowance  of  an  ameudment  of 
the  bill,  is  a  matter  of  discretion  Avith  the  chancellor,  and  is  not  revis- 
able  on  error  or  appeal. 

2.  Conclusiveness  of  afircement  of  record. — Where  terms  are  prescribed  by 
the  chancellor,  as  a  condition  precedent  to  the  allowance  of  an 
amendment  of  the  bill, and  are  accepted  by  the  complainant, he  is  bound 
by  liis  cousent'thus  given,  and  cannot  assign  as  error  any  of  the  mat- 
ters covered  by  it. 

3.  Declarations  of  vendor  or  mortgagee,  as  evidence  against  purchaser. — The 
declarations  of  the  mortgagee,  made  before  the  sale  under  the  mort- 
gage, expressing  his  intention  to  buy  in  the  property  at  the  sale 
through  the  agency  of  others,  to  restore  it  to  the  mortgagor's  family, 
and  to  prevent  other  creditors  from  reaching  it,  arc  not  competent 
evidence  against  the  purchasers  at  the  sale,  on  bill  filed  by  the  mort- 
gagor, against  them  and  the  mortgagee  jointly,  to  set  aside  the  sale 
on  the  ground  ol  fraud. 

4.  Sale  undd- mortgage  ;  u-heiher  made  for  cash,  or  on  credit. — Where  the 
mortgage  ])rovides  for  the  sale  of  the  pioperty  for  cash,  the  mort- 
gagor cannot  comidain  that  the  mortgagee  agreed  to  allow  time  to 
the  purchaser :  such   an  arrangement,   whether  made  before  or  after 
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the  sale,  could  not  possibly  injure  liim,  and,  therefore,  constitutes  no 
ground  for  setting  aside  the  sale. 

5.  Same  ;  appropriation  of  proceeds. — Where  two  mortgages,  conveying 
different  propertj',  are  given  to  secure  different  debts ;  and  the  pro- 
ceeds of  the  sale  of  the  property  conveyed  by  the  first  are  not  suflBcient 
to  pay  in  full  the  debt  secured  by  it,  whi  le  the  property  conveyed  by 
the  secoiul  brings  more  than  enough  to  pay  the  second  debt;  the 
mortgagee  has  no  power  to  a])ppropriate  the  excess  to  the  payment 
of  the  balance  of  the  first  debt,  unless  the  second  mortgage  expressly 
authorizes  him  to  do  so,  nor  does  the  law  make  such  an  appropria- 
tion of  it. 

6.  Same;  whether  lands  should  he  sold  in  one  hody,  or  in  parcels. — As  a  general 
rule,  where  the  land  is  in  parcels,  distinctly  marked  for  separate  and 
distinct  enjoyment,  it  is  the  duty  of  the  mortgagee,  or  person  making 
the  sale,  to  subdivide  and  sell  it  in  such  parcels  ;  but,  where  it  con- 
sists of  a  single  lot,  containing  ten  acres,  used  and  adapted  for  a 
family  residence,  and  not  shown  to  have  been  susceptible  of  advan- 
tageous division,  and  the  mortgagor  expresses  no  desire  to  have  it 
subdivided,  and  the  mortgage  does  not  stiijulate  that  only  so  much 
of  it  shall  bo  sold  as  may  be  necessary  to  discharge  the  debt, — this 
general  rule  does  not  apply,  and  the  sale  will  not  be  set  aside,  at  the 
instance  of  the  mortgagor,  because  tlie  lot  was  not  divided. 

7.  Same;  inadequacy  of  price. — Inadequacy  of  price  is  not,  of  itself,  a 
sufficient  ground  to  induce  a  court  of  equity  to  set  aside  a  sale  under 
mortgage,  unless  the  inadequacy  is  so  great  as  to  shock  the  sense  of 
justice:  where  the  land  is  sold  for  $2,100,  and  its  value  is  variously 
estimated  by  the  witnesses  at  from  $3,000  to  $4,500,  (the  evidence 
preponderating  in  favor  of  $3,000,)  the  sale  will  not  be  set  aside  on 
account  of  the  inadequacy. 

8.  Same;  sale  of  land  before  slaves. — Where  a  mortgage  conveys  both 
land  and  slaves,  and  two  of  the  slaves  are  held  adversely  to  the 
mortgagor,  the  failure  of  the  mortgagee  to  sell  those  two.  before 
resorting  to  the  land,  is  no  ground  for  setting  aside  the  sale  of  the 
land. 

i>.  Same;  sale  %inder  execution,  by  agreement  loiih  judgment  creditor. — The 
mortgagee  has  no  power  to  substitute,  by  agreement  with  a  judg- 
ment creditor  of  the  mortgagor,  a  sale  uuder  execution  for  a  sale 
under  the  mortgage^;  consequently,  his  refusal  to  accede  to  such  an 
arrangement,  when  proposed  by  the  judgment  creditor,  and  on  his 
promise  that  the  mortgage  debt  should  be  first  satisfied  out  of  the 
proceeds,  is  no  evidence  of  traud,  and  constitutes  no  ground  for 
vacating  the  sale. 

10.  Annual  rests,  profits,  and  interest.— In  taking  the  account  between 
mortgagor  and  mortgagee,  where  the  latter  is  charged  with  the  hire 
or  rents  of  the  property  while  in  his  possession,  the  mortgagor  can 
not  complain  that  the  chancellor  directed  annual  rests  to  be  made, 
and  the  annual  hire  to  be  applied  first  to  the  payment  of  the  interest, 
and  the  excess  to  the  reduction  of  the  principal. 

11.  Exceptions  to  master's  report ;  hoio  considered  on  appeal. — On  appeal 
from  the  chancellor's  decree,  overruling  exceptions  to  the   master's 
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report  on  a  question  of  fact  under  a  reference,  the  appellate  court 
will  not  reverse,  unless  the  record  clearly  ^shows  that  the  master's 
conclusion  is  erroneous. 

12.  Proceedings  in  masier^s  office;  report,  and  evidence. — ^^Under  a  refer- 
ence as  to  a  question  of  fact,  or  matters  of  account,  the  master  should 
report  only  his  conclusions,  -without  the  evidence  on  which  they  are 
founded,  unless  the  decree  directs  him  also  to  report  the  evidence; 
nevertheless,  he  should  reduce  to  writinjj  all  examinations  taken 
viva-voce  before  hira,  and  make  a  note  of  all  the  evidence  adduced  or 
used  on  the  reference,  including  such  portions  of  the  pleadings  and 
depositions  already  on  tile  as  may  he  so  used  ;  and  in  stating  an 
accouut,  which  consists  of  numerous  separate  items,  he  should  ap- 
pend to  the  account,  as  stated,  a  schedule  of  the  particular  items  iu 
it,  and  refer  in  the  schedule  to  the  testimony  hearing  on  each  item. 

12.  Exceptions  to  report;  l\ow  taken  or  reserved. — It  is  the  duty  of  the 
master,  on  exceptions  being  made  to  his  decisions,  to  furnish  to  the 
respective  parties,  on  their  application,  all  the  evidence  that  was 
before  him,  relating  to  the  matter  covered  by  the  exception,  for  which 
they  may  apply  ;  each  exception  must  specify  the  objectionable  ilem 
of  the  report,  and  point  out  the  evidence  on  which  the  i^arty  relies  to 
support  it;  and  no  evidence,  not  even  the  answer,  can  be  considered 
by  the  chancellor  on  exceptions,  unless  it  was  given  in  before  the 
master  on  the  reference.  Section  2937  of  the  Code  does  not  change 
this  practice  as  previously  established. 

Appeal,  from  the  Chancery  Court  of  Macon. 
Heard  before  the  Hon.  James  B.  Clare. 

The  original  bill  in  this  case  was  filed,  on  the  8th  Novem- 
ber, 1853,  by  Edward  F.  Mahone,  against  Wesley  Williams 
N.  J.  Scott,  and  F.  W.  Dillard.  Its  object  was  to  set  aside 
a  sale  of  certain  lands  and  slaves,  which  had  been  sold  by 
the  defendant  Williams,  under  a  power  of  sale  contained 
in  two  mortgages  executed  to  him  by  the  complainant ;  to 
have  the  property  re-sold,  under  the  order  of  the  court, 
the  accounts  between  the  parties  adjusted,  &c.  Scott 
and  Dillard  were  the  purchasers  of  the  property  at  the 
mortgage  sale, — the  former  having  bought  the  slaves,  and 
the  latter  the  land  ;  and  the  bill  also  prayed  an  injunction' 
of  a  judgment  at  law,  which  Dillard  had  recovered  against 
the  complainant,  in  an  action  for  the  land. 

The  first  mortgage,  which  was  dated  the  9th  January, 
1861,  was  given  to  secure  the  payment  of  a  promissory 
note  for  $G,281  25,  executed  by  said  Mahone,  dated  the  9th 
January,  1851,  and  payable  to  Wesley  WiUiams  or  bearer, 
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on  or  before  the  1st  January,  1852  ;  conveyed  to  H.  L. 
McGregor,  as  trustee,  sixteen  slaves,  and  a  house  and  lot 
in  the  town  of  Auburn,  which  was  the  family  residence  of 
said  Mahone,  and  which  contained  ten  acres ;  contained  a 
stipulation  that,  in  the  event  of  the  death  or  refusal  of  the 
said  McGregor  to  act  as  trustee,  said  Wesley  Williams 
should  be  substituted  in  his  stead,  and  should  have  all  the 
powers  conferred  on  him  by  the  deed  ;  and  contained  a 
power  of  sale,  which  was  in  the  following  words  :  "Should 
the  said  Mahone  fail  to  pay  and  discharge  said  promissory 
note  at  maturity,  then  the  said  H.  L.  McGregor,  as  trustee 
as  aforesaid,  is  hereby  fully  authori2;ed  and  empowered  to 
seize  and  take  into  his  possession  the  aforegranted  pre- 
mises, and,  after  giving  ten  days'  notice  in  three  public 
places  in  said  county,  to  expose  said  property  to  sale  in  the 
town  of  Auburn,  at  public  auction,  to  the  highest  bidder, 
for  cash,  and,  after  satisfying  said  promissory  note,  and  the 
expenses  necessary  to  the  execution  and  carrying  out  of 
this  indenture,  to  return  the  balance  to  the  said  Edward  F. 
Mahone  ;  and  the  said  trustee  is  hereby  authorized  to  make 
all  necessary  conveyances,"  &c. 

The  second  mortgage  was  dated  the  5th  April,  1851 ;  was 
given  to  secure  the  payment  of  a  promissory  note  for 
§1200,  executed  by  said  Mahone,  dated  the  5th  April,  1851, 
and  payable  to  Wesley  Williams  or  order,  on  or  before  the 
1st  of  January,  1852  ;  conveyed  two  negroes,  and  two  town 
lots  in  Auburn,  together  containing  twelve  acres,  which 
were  not  embraced  in  the  first  mortgage ;  and  con- 
tained a  power  of  sale,  which  was  in  the  following  words : 
"  Should  the  said  Mahone  fail  or  refuse  to  pay  off  and 
discharge  said  promissory  note  at  its  maturity,  then  the 
said  Wesley  WilKams,  his  heirs,  and  assigns,  is  hereby  fully 
^authorized  and  empowered  to  seize  and  take  possession  of 
said  property — lots  and  negro  slaves  above- described — and, 
after  giving  ten  days'  notice  of  the  sale,  to  expose  the  same 
to  public  outcry,  in  the  town  of  Auburn,  to  the  highest 
bidder,  and,  [after]  paying  off  said  promissory  note,  and 
all  expenses  incurred  in  carrying  into  effect  this  instniment, 
to  return  and  pay  over  to  the  said  Mahone  the  overplus 
arising  from  the  sale  of  said  property." 


206  ALABAMA. 


Mahoue  v.  Williams. 


Neither  of  the  mortgages  was  made  an  exhibit  to  the 
original  bill.  That  biU  alleged  that,  by  the  terms  of  the 
first  mortgage,  the  trustee  was  authorized  and  required  to 
first  sell  the  slaves,  and,  if  the  proceeds  of  sale  were  not 
sufficient  to  discharge  the  mortgage  debt,  then  to  seU  the 
land  also,  and  apply  the  proceeds  to  the  payment  of  the 
balance  ;  and  that  the  second  mortgage  contained  the  same 
stipulations.  It  alleged,  also,  that  the  real  consideration 
of  the  note  secured  by  the  second  mortgage  was  $1,000 
loaned  money,  the  other  $200  being  usurious  interest  on 
the  loan ;  that  the  complainant,  being  unable  to  pay  the 
secured  notes  at  maturity,  procured  an  extension  of  the 
debts  until  the  1st  of  January,  1853,  and  also  an  additional 
loan  from  Williams  of  several  hundred  dollars,  by  agi-eeing 
to  pay  usurious  interest  at  the  rate  of  sixteen  per  cent,  per 
annum  ;  that  the  debts,  as  extended,  not  being  paid  on  the 
1st  January,  1853,  Williams  advertised  aU  the  property 
conveyed  by  the  two  mortgages  for  sale  on  the  12tli  Feb- 
ruary, 1853 ;  that  the  complainant,  being  compelled  by 
necessary  business  to  be  absent  in  Tennessee  at  that  time, 
applied  to  WiUiams  for  a  postponement  of  the  sale  until 
his  return,  which  Williams  promised  to  grant ;  that  Williams, 
notwithstanding  this  promise,  went  to  his  house  on  the 
day  appointed  for  the  sale,  and  obtaired  possession  of  the 
slaves,  by  representing  to  his  wife  that  he  intended  to  buy 
in  the  property,  and  to  restore  it  to  her  and  her  family,  in 
order  to  prevent  it  from  being  seized  by  complainant's 
other  creditors ;  that  all  of  the  slaves  were  accordingly 
exposed  for  sale  under  the  mortgages,  except  three,  (one  of 
whom  had  died,)  and  were  bid  oflf  by  the  defendant  Scott, 
at  the  aggregate  price  of  $7,700,  which  was  at  least  $2,000 
less  than  their  real  value ;  that  said  Scott,  in  having  said 
slaves  knocked  down  to  him,  acted  merely  as  the  friend  and 
agent  of  said  Williams,  and,  immediately  after  the  sale, 
conveyed  or  delivered  them  to  Williams ;  that  the  price  at 
which  the  slaves  were  thus  sold,  though  less  than  their  real 
value,  was  enough  to  pay  off  and  discharge  the  entire 
amount  really  due  on  the  secured  debts,  except  a  balance 
of  about  one  hundred  and  fifty  dollars,  which  could  and 
ought  to   have  been    discharged   by    a  sale  of  the  two 
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remaining  slaves,  without  resorting  to  the  real  estate ;  that 
Williams  nevertheless  exposed  for  sale  the  house  and  lot 
conveyed  by  the  first  mortgage,  and  it  was  knocked  down 
at  the  price  of  $2,100,  when  it  was  in  fact  worth  $5,000 ; 
that  the  defendant  Dillard,  who  became  the  purchaser  of 
the  house  and  lot,  had  knowledge  of  all  these  facts  showing 
the  invahdity  of  the  sale,  and,  by  agreement  with  Wilhams* 
had  never  paid  any  part  of  the  purchase-money;  that  he 
had  nevertheless  instituted  an  action  at  law  to  recover  the 
house  and  lot,  and  had  obtained  a  judgment,  on  which  a 
writ  of  possession  had  been  issued,  &c. 

The  defendants  filed  separate  answers.  WiUiams  admit- 
ted the  usurious  interest  alleged  to  have  been  included  in 
the  note  secured  by  the  second  mortgage,  and  the  execu- 
tion of  the  mortgages  as  alleged,  but  denied  that  the  stipu- 
lations of  the  mortgages  were  correctly  stated  in  the  bill, 
and  attached  the  mortgages  to  his  answer  as  exhibits  > 
denied  that  he  had  ever  promised  to  postpone  the  sale  on 
account  of  the  complainant's  absence  ;  denied  that  the  sale 
was  in  any  wise  fraudulent,  unfair,  or  unauthorized  by  the 
mortgages ;  alleged,  as  to  the  two  slaves  which  were  not 
sold  with  the  others,  that  they  were  not  in  his  possession, 
and  were  adversely  held  at  the  time ;  admitted  that,  after 
selling  the  slaves,  the  balance  due  on  the  mortgage  debts 
was  between  $230  and  $240  ;  admitted  that  the  house  and 
lot  were  worth  about  $3,000  at  the  time  of  the  sale,  but 
averred  that  the  slaves  brought  their  fair  market  value ; 
denied  that  either  of  his  co-defendants  purchased  for  his 
benefit,  or  at  his  instance,  and  averred  that  each  purchased 
for  himself ;  admitted  that,  instead  of  demanding  cash  from 
the  purchasers,  as  he  might  have  done,  he  agreed  to  give 
them  time,  on  their  promise  to  pay  interest,  and  insisted 
that  he  had  a  right  to  do  so ;  admitted  that,  within  two 
months  after  the  sale,  he  re-purchased  the  slaves  from  Scott, 
at  the  same  price  the  latter  had  bid  for  them  at  the  sale ; 
admitted  that  he  retained  the  surplus  of  the  proceeds  of 
sale  of  the  mortgaged  property,  after  discharging  the  secured 
debts,  and  alleged  that  he  did  this,  by  previous  agreement 
with  the  complainant,  that  such  surplus  might  be  appro- 
priated to  the  payment  of  other  debts  due  to  him  from  the 
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complainant,  for  money  loaned,  &c.  Scott  and  Dillard  each 
alleged  ignorance  of  the  transactions  between  the  com- 
plainant and  Williams,  except  as  disclosed  by  the  bill  and 
the  answer  of  Williams ;  denied  the  charges  of  fi-aud  and 
unfairness  in  the  sale  under  the  mortgage,  and  asserted  the 
vahdity  and  bona  Jules  of  their  respective  purchases  at 
the  sale. 

At  the  May  term,  1854,  the  defendant  Dillard  moved  to 
dissolve  the  injunction  on  his  answer ;  but  the  chancellor 
overruled  his  motion.  At  the  same  term,  by  leave  of  the 
court,  the  complainant^  amended  his  bill,  making  several 
alterations  which  require  no  particular  notice,  and  adding 
an  averment  that  the  note  secured  by  the  first  mortgage 
was  given  for  the  price  of  eighty-three  bales  of  cotton, 
which  the  complainant  had  bought  from  Williams  by  the 
sample,  and  that  Wilhams  had  committed  a  fraud  in  the 
sale  by  misrepresenting  the  quahty  and  value  of  the  cotton  ; 
but  no  relief  was  prayed  in  reference  to  this  matter,  nor 
were  the  mortgages  made  exhibits  to  the  amended  bill. 
Williams,  in  his  answer  to  the  amended  bill,  admitted  the 
sale  of  the  cotton  at  the  price  charged  in  the  bill,  but 
denied  all  fraud  and  misrepresentation  in  reference  to  it ; 
and  he  incorporated  in  his  answer  a  demurrer  to  the  bill, 
original  and  amended,  for  want  of  equity,  for  multifarious- 
ness, and  because  the  complainant  did  not  offer  in  his  bill 
to  do  equity,  by  repaying  the  amount  which  the  defendant 
had  paid  for  the  slaves.  Scott  and  Dillard  each  filed  a 
formal  answer  to  the  amended  bill.  The  chancellor  sus- 
tained Williams'  demurrer  for  multifariousness,  holding 
that  Dillard  had  no  interest  whatever  in  the  htigation 
growing  out  of  the  sale  under  the  second  mortgage ;  but 
he  allowed  the  complainant  to  amend  his  bill,  by  striking 
out  all  the  allegations  and  the  prayer  relating  to  that 
matter ;  and  the  amendment  was  made  as  suggested. 
Another  amendment  of  the  bill  was  allowed  in  November, 
1855,  which  contained  an  offer  by  the  complainant  to  pay 
whatever  balance  juight  be  found  due  to  Williams  on  the 
statement  of  the  account. 

On  the  25th  Januar}-,  1858,  Williams  filed  a  cross  bill,  in 
wliicli  he  set  up  certain  proceedings  had  against  him,  by 
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process  of  garnishment,  as  the  debtor  of  the  complainant, 
at  the  suit  of  Hill,  McLean  &  Co.,  who  were  judgment 
creditors  of  the  complainant,  in  the  United  States  district 
court  at  Montgomery.  The  garnishment  was  served  on 
Williams  on  the  14th  February,  1853 ;  and  after  a  judg- 
ment nisi,  by  default,  had  been  rendered  against  him,  he 
appeared,  and  filed  an  answer,  denying  all  indebtedness  to 
Mahone,  and  alleging  that  the  surplus  of  the  proceeds  of 
sale,  which  he  had  retained  in  his  hands,  as  stated  in  his 
answer,  after  discharging  the  mortgage  debts,  had  been 
retained  and  appropriated,  by  agreement  with  Mahone,  to 
the  payment  of  other  debts  due  to  him  from  Mahone.  His 
answer  was  contested  by  the  judgment  creditors,  and  the 
issue  was  found  against  him  by  the  jury ;  and  judgment 
was  thereupon  rendered  against  him,  on  the  6th  December, 
1854,  for  $2,225  50,  the  amount  then  due  on  the  said  judg- 
ment of  Hill,  McLean  &  Co.  against  Mahone.  Williams 
sued  out  a  writ  of  error  on  this  judgment,  but  the  judg- 
ment was  affirmed  by  the  supreme  court,  at  its  December 
term,  1856 ;  and  he  paid  the  amount  due  on  the  affirmed 
judgment  before  filing  his  cross  bill.  Mahone  answered  the 
cross  bill,  and  admitted  all  its  material  allegations  as  to  the 
proceedings  had  in  the  garnishment  case  ;  and  he  demurred 
to  the  cross  bill  on  several  specified  grounds,  all  of  which 
were  overruled  by  the  chancellor. 

At  the  November  term,  1859,  the  cause  was  argued  be- 
fore the  chancellor,  and  submitted  on  the  pleadings  and 
proof  for  a  final  decree ;  and,  by  consent  of  the  parties, 
was  held  for  consideration  by  the  chancellor  during  vaca- 
tion. On  the  7th  February,  1859,  while  the  cause  was  stiU 
held  under  advisement  by  the  chancellor,  the  complainant 
filed  a  petition,  asking  that  the  order  of  submission  might 
be  set  aside,  and  that  he  might  be  allowed  to  amend  his 
bill,  by  making  copies  of  the  mortgages  exhibits  thereto, 
and  by  altering  the  several  allegations  which  were  incon- 
sistent with  the  provisions  of  the  deeds  as  shown  by  the 
exhibits  ;  and  he  supported  his  petition  with  his  own  affi- 
davit, and  the  affidavits  of  three  of  his  solciitors,  in  which 
they  stated  that  the  omission  and  variance  were  not  dis- 
covered until  pointed  out  by  the  opposing  counsel  in  their 
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argument  on  the  hearing.  In  response  to  this  application, 
at  the  ensuing  May  term,  the  chancellor  made  a  decretal 
order,  granting  leave  to  amend  the  bill ;  but  he  annexed,  as 
a  condition  precedent,  a  compliance  by  the  complainant 
with  the  following  terms  :  "  1st,  that  the  plaintiff  pay  all  the 
unpaid  costs  of  the  suit,  down  to  this  term,  including  a  so- 
licitor's fee  and  the  final  record ;  2d,  that,  in  the  event  the 
sale  of  the  slaves  bid  off  by  Scott  should  be  set  aside,  and 
a  redemption  or  re-sale  should  be  decreed,  the  defendant 
Wilhams  be  allowed,  in  taking  the  account  between  him 
and  the  plaintiff,  the  sum  adjudged  against  him  in  the  gar- 
nishment proceedings,  with  interest  thereon,  and  with  the 
$360  stated  in  the  fourth  paragraph  of  the  cross  bill,  and 
with  the  two  due-bills,"  (these  being  the  subsequent  loans 
claimed  by  Williams,  to  which  he  had  appropriated  the 
surplus  proceeds  of  sale,)  "with  interest  on  said  notes  and 
due-bills ;  and  that  his  lien  on  the  slaves  be  considered  as 
extended,  so  as  to  include  said  judgment  and  other  moneys  ; 
3d,  that  the  injunction  stand  dissolved,  and  the  plaintiff 
waive  any  right  of  appeal ;  (with  the  right,  however,  to 
have  it  restored  upon  the  final  hearing,  if  the  chancelloi 
should  so  decree  ;  but  the  plaintiff  is  not  to  be  dispossessed 
of  the  house  and  lot,  until  after  the  1st  day  of  December 
next ;)  and  that  the  plaintiff  be  allowed  until  the  call  for 
motions  to-morrow  morning,  to  determine  whether  he  will 
accept  these  terms,  and  to  pay  the  costs  if  he  accepts.  In 
the  meantime,  the  order  of  submission  will  not  be  set  aside, 
until  these  terms  are  accepted;  leaving  the  case  so  that,  if 
the  conditions  imposed  are  not  submitted  to,  the  court  may 
proceed  to  a  final  decree  at  this  term.  If  they  are  acceded 
to,  the  plaintiff  will  stipulate  accordingly  in  writing." 

The  complainant  having  accepted  these  terms,  and  his 
acceptance  having  been  entered  of  record,  the  order  of  sub- 
mission was  set  aside,  the  cause  was  restored  to  the  docket, 
and  leave  to  amend  the  bill  was  granted ;  and  the  necessary 
amendments  having  been  made,  the  cause  was  submitted 
for  a  final  decree,  on  pleadings  and  proof,  at  the  same  term. 
The  chancellor  held — Ist,  that  the  declarations  of  Williams, 
made  before  the  sale  vmder  the  mortgage,  as  to  his  inten- 
tion to  buy  in  the  property  through  the  agency  of  others, 
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were  not  competent  evidence  against  either  of  bis  co-defend- 
ants ;  2d,  that  these  declarations  of  Wilhams  being  excluded 
as  evidence  against  Scott,  the  bill  must  be  dismissed  as  to 
him  ;  3d,  that  the  inadequacy  of  price  was  not  sufficient  to 
set  aside  the  purchase  of  the  house  and  lot  by  Dillard,  and 
the  bill  must  be  dismissed  as  to  him ;  4th,  that  the  com- 
plainant was  entitled  to  a  re-sale  of  the  slaves  in  the  pos- 
session of  the  defendant  Williams ;  and,  5th,  that  in  the 
statement  of  the  account  between  the  complainant  and 
Williams,  the  latter  must  be  charged  with  the  annual  hire 
of  the  slaves  from  the  commencement  of  his  possession, 
and  must  be  credited,  in  addition  to  tte  mortgage  debt, 
with  the  several  sums  specified  in  the  terms  which  the  com- 
plainant had  accepted.  He  therefore  ordered  a  statement 
of  the  account  by  the  master,  according  to  the  principles 
settled  by  the  decree,  and  directed  him  to  report  to  the  next 
term.  The  master  filed  his  report  at  the  next  term,  to  which 
several  exceptions  were  reserved  by  each  party.  •  The  chan- 
cellor overruled  all  the  exceptions,  and  confirmed  the  re- 
port; and  he  ordered  a  sale  of  so  many  of  the  slaves  as 
might  be  found  necessary  to  discharge  the  balance  found 
due  to  the  complainant. 

The  appeal  is  sued  out  by  the  complainant,  who  makes 
fifty-one  assignments  of  error,  founded  on  the  final  decree 
on  the  merits,  the  several  interlocutory  orders  of  the  chan- 
cellor, and  his  rulings  on  the  numerous  exceptions  reserved 
by  the  complainant  to  the  decisions  of  the  register  on  the 
reference. 

W.  P.  Chilton,  and  Gunn  &  Strange,  for  appellants. 
Clopton  &  LiGON,  contra. 

A.  J.  WALKER,  C.  J. — A  necessary  amendment  of  the 
complainant's  bill  was  allowed  after  the  cause  had  been 
heard  and  submitted  for  a  decree.  The  chancellor  pre- 
scribed certain  conditions  precedent  to  the  allowance  of  the 
amendment,  to  which  the  complainant  formally  assented. 
We  decline  to  revise  the  action  of  the  chancellor  in  impos- 
ing those  conditions,  and  proceed  to  submit  our  reasons. 

The  third  section  of  an  act  approved  February  8th,  1858, 


212  ALABAMA. 


Mahone  v.  Williams. 


dii'ects  the  allowance  of  amendments  for  certain  purposes, 
at  any  time  before  final  decree,  "upon  such  terms  as  the 
chancellor  shall  deem  just  and  equitable  " — Pamphlet  Acts, 
1857-8,  p.  230.     This  act,  under  which  the  amendment  here 
was  allowed,  very  clearly  refers  the  question  of  terms  to 
the  chancellor's  discretion.     Many  acts,  done  under  discre- 
tionary powers,  are  revisable.     Thus,  decrees  in  suits  for 
specific  performance,  and  decrees  fixing  the  amount  of  tem- 
porary alimony,  are  revisable,  notwithstanding  they  are 
referred  to  a  discretionary  authority. — Pulliam   v.  Oiven, 
25  Ala.  492  ;  Jeter  v.  Jeter,  36  Ala.  391.     But,  as  a  general, 
if  not  a  universal  rule,  that  discretionary  authority,  which 
a  court,  having  original  cognizance  of  a  cause,  exercises 
over  the  questions  arising  during  its  progress,  and  pertain- 
ing to  its  conduct,  is  not  revisable.     Examples  of  such 
questions   occur   in    applications  for   continuances,  filing 
pleas,   amendments  of    pleadings,  extensions  of   time  to 
answer  interrogatories,  changes  of  venue,  new  trial,  &c. — 
BanJcs  v.  State,  28  Ala.  28 ;  Starr  v.  State,  25  Ala.  449 ; 
Evans  v.   Boiling,  5  Ala.  550 ;  P.   d*  31.  Bank  v.  Walker, 
8  Ala.  926  ;  Pool  v.  Harrison,  18  Ala.  514 ;  Hill  v.  Bisho2J, 
2  Ala.  320  ;   Goldsmith  v.  Picard,  27  Ala.  142 ;  Zeigler  v. 
Hall,  23  Ala.  127  ;  Prater  v.  Miller,  25  Ala.  320  ;  Brister  v. 
State,  26  Ala.  107 ;  Gayle  v.  Bancroft,  22  Ala.   316 ;  Good- 
ivin  V.  Harrison,  6  Ala.  438  ;  Franklin  v.  State,  29  Ala.  14; 
Walker  v.  Blassingame,  17  Ala.  810  ;  Tate  v.  Gilbert,  2  Por- 
ter, 386  ;  Martin  v.  Dortch,  1  Stew.  479  ;  Clason  v.  Shotivell, 
12  John.  E.  49 ;  Marine  Ins.  Co.  v.  Hodgson,  6  Cranch,  206. 
The  discretionary  authority  of  prescribing  the  ferms  of 
an  amendment  falls  "v\dthin  the  general  rule  above  stated, 
and  within  the  principle  and  reason  of  the  decisions  above 
cited.     The   chancellor,   in  prescribing  the  terms   of    an 
amendment,  may  properly  be  influenced  by  considerations 
referring  to  the  conduct  of  the  parties  as  observed  by  him, 
and  not  clearly  patent  on  the   record ;  and,  besides,  the 
terms  themselves  are,  with  great  propriety,  generally  made 
to  relate  to  the  prosecution  of  the  suit,  and  are  usually  ex- 
ecuted, so  that  the  parties  could  iiot,  after  a  reversal,  be 
placed  in  statu   qvo.     It  is  true,  that  the  power  may  be 
abused  ;  but  the  same  thing  is  true  of  many  other  powers 
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which  are  universally  conceded  not  to  be  revisable.  No 
power  is  more  susceptible  of  abuse,  than  that  of  deciding 
whether  new  trials  shall  be  granted,  or  prescribing  the  terms 
of  their  allowance.  The  same  thing  may  be  said  of  the 
power,  in  criminal  cases,  to  fix  the  period  of  imprisonment 
within  the  prescribed  limits.  Appellate  courts  must  act 
upon  the  presumption,  that  those  who  preside  below  exer- 
cise their  great  powers  for  the  promotion  of  justice  and 
right. 

[2.]  As  a  condition  precedent  to  the  allowance  of  the 
amendment,  the  plaintiff  was  required  to  give  a  written 
consent  to  certain  specified  terms,  which  he  gave,  and 
thereby  procured  leave  to  amend.  He  is  bound  by  the  con- 
sent so  given. —  Waller  v.  Sulizbacher  <&  Paige,  38  Ala.  318. 
The  consideration  of  the  questions  arising  upon  the  de- 
murrer to  the  cross  bill,  is  unnecessary.  So  much  of  the 
relief  asked  by  the  cross  bill  as  the  chancellor  granted,  was 
within  the  terms  of  the  complainant's  consent.  All  the 
relief  so  granted  may  be  attributed  to  the  consent ;  and  the 
decree,  so  far  as  it  grants  that  rehef,  must  be  approved, 
upon  the  authority  of  the  maxim,  ^^  consensus  tollit  erro- 
remy 

[3  ]  A  material  question  in  the  case  is,  whether  the  pur- 
chasers are  affected  by  declarations  proved  to  have  been 
made  by  Williams,  who  sold  to  them  by  vii*tue  of  a  power 
of  sale  conferred  by  the  mortgage  to  him.  It  is  very  clear 
that  the  declarations  made  after  the  sale  would  not  be  evi- 
dence against  the  purchasers. — See  the  cases  collected  in 
Shepherd's  Digest,  586,  §§  37,  38,  42.  The  declarations  of 
a  vendor,  in  disparagement  of  his  title,  made  before  the 
sale,  are  admissible  as  against  the  purchaser. — Pearce  v.  Nix, 
34  Ala.  185  ;  Grayson  v.  Glover,  33  Ala.  182  ;  Lide  v.  Lide, 
32  Ala.  449 ;  Coh  v.  Varner,  31  Ala.  250 ;  3IiUer  v.  Jones, 
29  Ala.  174  ;  Gillespie  v.  Burleson,  28  Ala.  551 ;  Jennings  v. 
Blocker,  25  Ala.  415  ;  3Iohley  v.  Barnes,  26  Ala.  218 ;  S.  C., 
21  Ala.  239 ;  Breiver  v.  Breioer,  19  Ala.  481 ;  Fontaine  & 
Dent  V.  Beers,  ib.  722  ;  Horton  v.  Smith,  8  Ala.  73  ;  Nelson  v. 
Iverson,  17  Ala.  221  ;  Weaver  v.  Yeatman,  15  Ala.  539 ; 
Sally  V.  Gooden,  5  Ala.  78.  These  declarations  must  be 
against  the  declarant's  interest,  and  there  must  be  an  iden- 
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tity  of  interest  with  the  person  against  whom  they  are 
offered  in  e^dclence. 

The  declarations  made  by  Williams  before  the  sale,  relate 
alone  to  his  intentions  as  to  the  manner  of  conducting  the 
sale,  and  the  ulterior  purposes  contemplated  by  him.  They 
indicated  a  design  to  become,  through  the  agency  of  others, 
the  purchaser  at  his  own  sale,  to  restore  the  property  to 
the  mortgagor  or  his  wife,  and  to  prevent  the  mortgagor's 
creditors  from  reaching  it.  These  declarations  do  not  dis- 
parage the  mortgagee's  title,  in  the  validity  of  which  the 
purchasers  have  an  identity  of  interest  with  him,  and  could 
not  be  said  to  be  against  the  interest  of  himself,  as  he  stood 
at  the  time  of  making  the  declaration,  the  holder  of  a  mort- 
gage title.  There  are  cases  which  hold  such  declarations 
admissible. — See  1  Philhpps  on  Evidence,  C,  H.  &  E.'s 
Notes,  318.  "We  can  not  so  regard  them.  They  seem  to 
us  not  to  be  within  the  rule,  or  the  reason  of  it.  They  do 
not  concern  the  estate,  but  merely  announce  the  declarant's 
intention  as  to  a  future  sale  of  it.  At  all  events,  the  ques- 
tion is  settled  in  this  State,  by  that  class  of  decisions  which 
hold,  that  where  there  is  a  question  of  fraud,  a  purchaser  is 
not  affected  by  his  vendor's  declarations,  unless  under  spe- 
cial circumstances  which  exempt  them  from  the  operation 
of  the  general  rvLie.—Smith  v.  Rogers,  1  S.  &  P.  317-322  ; 
Borland  v.  Mayo,  8  Ala.  104-112 ;  Abney  v.  Kingdand, 
10  Ala.  355  ;  Neivcombe  v.  Leaviit,  22  Ala.  631-641.  In  de- 
termining the  rights  of  the  purchasers  at  the  sale,  the  ante- 
cedent declarations  of  the  mortgagee  must  be  excluded  from 
view. 

In  the  absence  of  the  mortgagee's  declarations,  there  is 
nothing  to  impeach  the  fairness  of  the  sale  of  the  negroes 
bought  by  Scott.  The  chancellor  committed  no  error  in 
dismissing  the  bill  as  to  him.  Besides,  the  complainant's 
relief  has  not  been  impaired  by  the  dismissal  as  to  Scott, 
if  Williams  is  responsible  for  the  decree  against  him ;  for 
Scott  conveyed  the  negi-oes  purchased  by  him  to  Williams, 
and  the  chancellor,  after  dismissing  the  bill  as  to  him,  set 
aside  his  purchase  upon  the  evidence  of  Williams'  declara- 
tions, which  were  allowed  full  effect  against  the  declarant 
himself.  No  greater  or  different  relief  could  have  been 
granted,  if  Scott  had  remained  a  party. 
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[4.]  The  sales  of  property  by  the  mortgagee  were,  pursu- 
ant to  the  power,  for  cash.  The  arrangement  of  the  mort- 
gagee with  a  purchaser  of  the  property,  to  allow  him  time 
on  the  sums  due  for  his  purchases,  whether  made  before  or 
after  the  sale,  could  not  injure  the  mortgagor.  Its  tendency 
was  rather  to  increase* the  number  of  bidders,  and  to  en- 
hance the  price.  We  find,  therefore,  in  that  arrangement, 
no  ground  for  vacating  the  sale. 

[5.]  We  now  proceed  to  consider  the  material  questions 
which  concern  the  sale  of  the  real  estate.  Two  mortgages 
were  given  by  the  complainant  to  the  defendant  Williams  : 
the  first  to  secure  a  debt  for  $6,281  25  ;  the  second  to  secure 
the  re -payment  of  $1,000  loaned,  which  is  enlarged  to 
$1,200,  the  amount  specified  in  the  note,  by  the  addition  of 
usurious  interest.  Each  of  the  mortgages  embraced  land 
and  negroes.  Some  of  the  negroes  conveyed  by  the  mort- 
gages were  sold  before  the  land.  The  land  described  in  the 
first  mortgage,  consisting  of  a  house  and  lot  contiguous  to 
the  town  of  Auburn,  was  sold  to  the  defendant  Dillard. 
That  sale  is  assailed,  first,  upon  the  ground,  that  the  sale 
of  the  slaves  discharged  the  mortgage  debt,  and  that  there 
was  no  debt  remaining  when  the  land  was  sold.  The  sale 
of  the  negroes  embraced  in  the  first  mortgage  discharged 
all  the  debt  secured  by  it,  except  about  $231  57.  The  sale 
of  slaves  embraced  in  the  second  mortgage  produced  an 
excess  of  $211  80  above  the  amount  of  the  debt  secured 
by  it,  with  legal  interest.  It  is  thus  shown  that  the  prop- 
erty sold  under  the  first  mortgage  did  not  discharge  it.  But 
it  may  be  said,  that  the  excess  produced  by  the  sale  under 
the  second  mortgage  should  have  been  appropriated  to  the 
payment  of  the  balance  which  remained  on  the  first  mort- 
gage. If  that  had  been  done,  there  would  still  have 
remained  due  on  the  first  mortgage,  $19  77.  Therefore,  even 
upon  the  hypothesis  of  such  an  appropriation,  the  first  mort- 
gage was  not  discharged  by  Ihe  sale  of  the  slaves. 

But  the  concession,  that  it  was  the  duty  of  the  mort- 
gagee to  make  the  appropriation,  leaves  him  in  the  attitude 
of  having  sold  a  valuable  lot  of  ten  acres  to  satisfy  a  paltry 
debt  of  less  than  twenty  dollars.  The  property  embraced 
in  the  two  mortgages  was  distinct.     The  first  mortgage  did 
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not  embrace  the  property  conveyed  by  the  second.  The 
mortgagee  had,  therefore,  no  authority  over  the  property 
in  the  second  mortgage,  or  the  proceeds  of  it,  except  such 
as  was  bestowed  by  the  instrument  itself.  That  authority 
was  to  sell,  appropriate  the  proceeds  to  the  payment  of  the 
debt  secured  by  it,  and  pay  over  the  excess  to  the  mort- 
gagor. He  had  no  power  to  appropriate  the  excess  to  the 
payment  of  another  debt,  secured  by  another  mortgage. 
For  the  excess  in  his  hands,  he  was  the  debtor  of  the  mort- 
gagor, aud  the  existence  of  such  counter  claim  did  not 
discharge  the  debt  secured  by  the  first  mortgage.  There 
is  a  broad  distinction  between  a  set-off  and  a  payment. 
While  the  mortgagor  would  have  a  right  of  set-off,  against 
that,  or  any  other  debt  due  to  the  mortgagee,  the  law  did  iK)t 
appropriate  the  counter  claim,  or  require  the  mortgagee  to 
appropriate  it,  to  the  payment  of  the  mortgage  debt. — See 
Green  v.  Stone,  3  Sandf.  Ch.  R.  305,  where  the  point  is 
decided.  There  was,  therefore,  left  due  on  the  first  mort- 
gage, after  the  sale  of  the  negroes,  the  sum  of  §231  57. 
This  sum  the  mortgagee  had  a  right  to  raise  out  of  the 
real  estate. 

[6.]  To  satisfy  the  balance  of  $231  57,  the  mortgagee 
sold  a  house,  and  the  lot  upon  M^hich  it  was  situated,  con- 
taining ten  acres.  This  house  and  lot,  which  were  sold  for 
two  thousand  one  hundred  dollars,  are  alleged  by  the 
complainant  to  have  been  worth  five  thousand  dollars,  are 
admitted  to  have  been  worth  three  thousand  dollars,  and 
are  variously  estimated  by  the  witnesses  at  Sl,500,  $1,400, 
$4,000,  and  $3,000.  Perhaps,  a  larger  number  of  witnesses 
concur  in  the  estimate  of  $3,000  than  any  other,  and  per- 
haps there  is  a  preponderance  of  evidence  in  favor  of  that 
sum.  Upon  these  facts,  objections  are  made  to  the  sale, 
because  the  whole  lot  was  sold  to  satisfy  a  small  sum,  which 
the  sale  of  a  small  portion  would  have  sufficed  to  discharge ; 
because  the  sale  was  made  for  an  inadequate  price ;  because 
all  the  negroes  conveyed  by  the  mortgage  were  not  sold 
before  resort  was  had  to  the  land ;  because  the  sale  was 
made,  to  the  complainant's  detriment,  in  his  absence  ;  and 
because  the  purchase  was  made  for  the  benefit  of  the 
mortgagee. 
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The  power  of  sale  in  the  mortgage  bestows  authority  to 
sell  the  property,  and  with  the  proceeds  of  the  sale  dis- 
charge the  debt,  pay  the  expenses  of  sale,  and  pay  over 
the  balance  to  the  mortgagor.  The  disposition  of  the 
excess  after  paying  the  debt  and  expenses  shows  that  a 
realization  of  a  sum  above  the  amount  required  to  pay  the 
debt  was  contemplated.  It  differs,  therefore,  from  powers 
to  sell  so  much  land  as  will  pay  a  given  sum  of  money, 
where  the  quantity  to  be  sold  is  governed  by  the  sum  to  be 
raised  ;  and  the  decisions  in  reference  to  such  powers  afford 
but  Httle,  if  any,  illustration  of  the  question  in  hand. — 
btead  V.  Course,  4  Cranch's  R.  403  ;  Wakefield  v.  Campbell^ 
20  Maine,  393.  The  land  was  more  than  sufficient  to  pay  the 
debt  in  this  case  ;  and  it  differs  from  the  case  where  the 
power  is  to  sell  so  much  as  would  pay  a  debt,  and  there  has 
been  a  sale  of  a  parcel  inadequate  to  pay  the  debt. —  Quarles 
V.  Lacy,  4  Munf.  251.  The  point  here  is  as  to  the  sale  of 
an  entire  tract,  to  pay  an  amount  much  less  than  its  value, 
where  there  is  a  power  to  sell  the  tract  in  general  terms, 
and  to  pay  over  the  proceeds  to  satisfy  the  debt  and 
expenses,  and  the  excess  to  the  mortgagor. 

Chancellor  Kent  lays  down  the  rule,  that  where  a  tract  of 
land  is  in  parcels,  distinctly  marked  for  separate  and  distinct 
enjoyment,  it  should  be  sold  by  parcels. —  Wood  v.  Monell 
1  Johns.  Ch.  R.  502;  WoodhuU  v.  Osborne,^  Edw.  Ch.  614  • 
Roideg  v.  Broion,  1  Binney,  61.  This  general  rule  rests 
upon  the  reasonable  presumption,  sanctioned  by  observa- 
tion and  experience,  that  such  property  will  produce  more 
when  sold  in  parcels,  because  the  sale  is  thus  accommodated 
to  the  probable  wants  of  purchasers.  If  there  is  no  divis- 
ion of  the  tract  into  parcels,  adapted  for  separate  and 
distinct  enjoyment,  it  is  generally  a  reasonable  requisition, 
that  the  party  interested  should  show  to  the  trustee,  or 
officer  selhng,  by  a  map  or  diagram,  or  in  some  other  intel- 
ligible manner,  the  distinct  parcels  into  which  the  land 
might  be. profitably  divided  for  sale.  Accordingly  we  find 
that,  in  some  cases,  stress  is  laid  upon  an  omission  in  this 
respect,  where  the  regularity  of  a  sale  is  questioned. —  Wood 
V.  Monell, supra;   JVoodhullv.  Osborne,  supra. 

It  is  the  primary  duty  of  one  charged  with  making  a  sale, 
14 
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to  adopt  the  mode  wliicli  will  probably  command  the 
best  price,  and  to  exercise  his  best  judgment  in  determining 
what  is  the  mode  Hkely  to  accomplish  that  end ;  and  a  sale 
in  a  manner  variant  from  that  which  was  known  to  be  most 
likely  to  produce  the  largest  price,  would  be  sufficient 
reason  for  avoiding  the  sale.  So,  also,  a  failure  to  sell  in 
the  mode  which  a  reasonable  exercise  of  the  seller's  judg- 
ment would  have  shown  to  be  the  most  probable  means  of 
bringing  the  largest  price,  would  be  a  good  ground  of 
objection  to  a  sale,  where  the  price  was  altogether  inade- 
quate.— Heioson  v.  Daggert,  8  Johns.  R.  257  ;  Stall  v.  3Iacal- 
aster,  9  Ohio,  (Ham.)  19-24;  Gray  &  Hoicard  v.  Shaw, 
14  Missouri,  341 ;  Ord  v.  Noel,  5  Madd.  R.  438.  A  mere 
error  of  judgment  in  the  selection  of  the  mode  of  sale, 
whereby  some  injury  may  probably  have  resulted,  ought 
not  to  be  any  ground  for  the  avoidance  of  a  sale.  If  it 
were,  all  certainty  and  stability  would  be  stripped  from  such 
sales,  and  their  validity  would  depend  upon  mere  vague 
speculation.  The  rule  which  we  have  deduced  from  Chan- 
cellor Kent's  opinion  is  a  general  one,  adopted  because  it 
will  lead  usually  to  a  correct  solution  of  the  question 
whether  a  sale  should  be  by  parcels,  and  designed  to  aid  in 
determining  whether  a  sale  should  be  avoided  because  it 
was  not  made  in  that  manner. 

We  may  now  look  at  the  facts,  and,  in  the  light  of  the 
principles  which  we  have  announced,  decide  whether  the 
sale  of  the  land  ought  to  be  avoided.  The  lot,  having  an 
area  of  ten  acres,  was  in  a  rectangular  form,  and,  being  con- 
tiguous to  town,  was  used  as  a  place  of  family  residence. 
Its  chief  value  resulted  from  its  suitableness  for  a  family  res- 
idence. The  dwelling-house  was  situated  upon  the  western 
part  of  the  lot ;  and  the  stable  and  cattle  lot  appurtenant 
to  it,  with  a  steep  hill,  and  a  branch  or  swamp,  were  upon 
the  eastern  part  of  the  lot.  The  witnesses  testify,  that  the 
lot  might  have  been  bisected  into  parcels  of  five  acres. 
This  would  have  separated  the  dwelling  from  the  stable  and 
cattle  lot,  and  cut  off  for  distinct  sale  a  lot  of  five  acres, 
with  stable,  steep  hill  side,  and  branch  or  swamp.  No  line 
of  division  was  drawn  across  the  lot.  All  its  parts  were  in 
their  use,  tributary  in  common  to  the  single  purpose  of  a 
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residence.  It  was  in  a  condition  precisely  the  opposite  of 
a  tract  "  in  parcels,  distinctly  marked  for  separate  and  dis- 
tinct enjoyment,"  and,  therefore,  does  not  present  the  cir- 
cumstances under  which  the  general  rule  above  stated  re- 
quires a  sale  to  be  made  in  parcels. 

The  mortgagor  aiforded  no  information,  by  diagram,  or 
map,  or  otherwise,  of  any  separation,  or  susceptibility  of 
separation,  into  parcels ;  nor  does  it  seem  that  he  indicated 
any  wish  for  a  sale  in  parcels,  nor  any  opinion  that  such  a 
mode  of  sale  would  be  advantageous.  It  is,  however,  al- 
leged as  an  excuse  for  his  failure  to  do  so,  and  also  as  an 
independent  objection  to  the  sale,  that  he  was  absent,  and 
that  the  sale  was  made  in  violation  of  an  agreement  for  its 
postponement  until  his  return.  The  complainant  was  ab- 
sent in  another  State  at  the  time  of  the  sale ;  but  he  was 
notified  of  the  appointment  of  the  day  of  sale  before  he 
left,  and  his  allegation  of  an  agreement  to  postpone  the 
sale  until  he  returned  is  denied  by  the  answer,  and  not  sus- 
tained by  any  proof.  So  he  stands  before  us  as  inexcusa- 
bly absent  from  the  sale,  and  failing  to  inform  the  mort- 
gagee of  his  desire  for  a  sale  by  parcels,  and  to  show  that 
such  sale  could  be  advantageously  made.  The  testimony 
is  conflicting  as  to  the  susceptibility  of  an  advantageous 
division  of  the  lot  for  the  purposes  of  the  sale.  A  number 
of  witnesses  testify  in  favor  of  the  afiirmative  of  the  ques- 
tion. Quite  a  number  testify  to  the  contrary,  and  give 
reasons  which  very  strongly  persuade  us  of  their  correct- 
ness. Keasoning  from  the  nature  of  the  lot,  and  of  the 
uses  to  which  it  was  appropriated,  and  for  which  it  was 
fitted,  and  weighing  the  conflicting  testimony  bearing 
directly  upon  the  point,  we  are  made  to  doubt  strongly, 
whether  injury  would  not  have  resulted  from  a  di\dsion  of 
the  lot  and  a  sale  of  a  part  of  it.  We  certainly  are  far 
from  being  affirmatively  convinced,  that  any  advantage 
would  have  resulted  from  such  a  course.  We  must  decide, 
that  the  sale  was  not  voidable  because  the  entire  lot  was 
sold.  The  land  was  sold  for  $2,100,  while  it  was  worth  cer- 
tainly $3,000,  perhaps  more.  We  think  it  altogether  prob- 
able that  the  injury  to  the  complainant  would  have  been 
still  greater,  if  a  part  of  the  lot  had  been  sold.     There  is 
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nothing  in  the  testimony  which  shows  that  any  deprecia- 
tion of  price  resulted  from  the  mode  of  sale  adopted. 

[7.]  Inadequacy  of  price  is  not,  of  itself,  a  ground  for  the 
vacation  of  a  sale,  unless  it  is  so  gross  as  to  shock  the 
sense  of  justice.^  Williamson  v.  Dale,  3  Johns.  Ch.  E.  290 ; 
Livingstone  v.  Byrne,  11  Johns.  Eep.  555 ;  American  Ins. 
Co.  V.  OaMey,  9  Paige,  259  ;  Judge  v.  Willins,  19  Ala.  765. ' 
The  inadequacy  of  consideration  here  does  not  justify  a 
vacation  of  the  sale. 

The  purchaser  of  the  land,  Dillard,  cannot  be  affected 
by  the  declarations  of  Williams.  This  results  from  a  prin- 
ciple hereinbefore  settled. 

18.]  The  mortgagee's  failure  to  sell  all  the  negroes,  before 
resorting  to  the  land,  is  urged  as  an  objection  to  the  sale. 
There  is  no  merit  in  the  objection.  The  mortgagee  sold  all 
the  negroes  of  which  he  had  possession ;  and  the  others 
were  either  dead,  or  adverse!}'  claimed  ;  and  the  latter  could 
not  hare  been  sold  for  a  reasonable  price,  even  if  they  be- 
longed to  the  complainant,  and  could  have  been  gotten  into 
possession  by  the  mortgagee. 

[9.]  An  attorney,  controlling  an  execution  on  the  mort- 
gagor, proposed  to  sell  the  land  under  the  execution,  and 
to  discharge  the  balance  due  on  the  mortgage,  after  the  sale 
of  the  negroes,  out  of  the  proceeds  of  the  sale  of  the  land. 
This  proposition,  Williams,  the  mortgagee,  rejected ;  and 
his  rejection  of  it,  in  our  opinion,  is  no  evidence  of  fraud, 
nor  ground  of  objection  to  the  sale.  He  had  no  right,  by 
an  arrangement  with  a  third  person,  to  substitute  a  sale  un- 
der execution  for  the  sale  under  mortgage,  as  the  means  of 
collecting  his  debt. 

We  do  not  deem  it  necessary  to  notice  other  points  in 
the  argument,  in  favor  of  vacating  the  sale  of  the  land. 
We  find,  neither  in  them,  nor  in  those  we  have  noticed, 
sufficient  reason  for  setting  aside  the  sale  of  the  land. 

We  concur  in  the  chancellor's  conclusion,  that  the  proof 
does  not  sustain  the  charge  of  fraud  in  the  sale  of  cotton, 
in  consideration  of  which  sale  the  complainant's  note  was 
given. 

[10.]  The  chancellor,  in  his  decree  settling  the  principles 
upon  which  the  account  should  be  taken,  directed  the  regis- 
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ter  to  charge  the  mortgagee  with  the  hire  of  the  slaves 
from  the  commencement  of  his  possession,  and  to  make 
annual  rests,  and  appropriate  the  annual  hire,  first,  to  the 
discharge  of  the  interest,  and  then  to  the  reduction  of  the 
principal.  There  are  authorities  which  hold,  that  the  mort- 
gagee should  not  be  charged  with  interest  on  the  annual 
profits. — Morrow  v.  Tarney,  35  Ala.  139  ;  Hogan  v.  Stone, 
1  Ala.  496 ;  Walton  v.  JVitherington,  9  Missouri,  645.  The 
chancellor  has  followed  the  general  rule,  which  governs  in 
taking  an  account  between  mortgagor  and  mortgagee,  and 
which  is  consistent  with  our  statutory  mode  of  computing 
interest ;  and  he  certainly  committed  no  error. — Code, 
§  1522  ;  3  Powell  on  Mortgages,  956,  957,  958,  and  notes  ; 
1  Hill  on  Mortgages,  424,  420  ;  Shephard  v.  Elliott,  4  Mad. 
E.  254 ;  Quarrel  v.  Beckford,  1  Mad.  E.  269, 274.  The  ques- 
tion has  been  between  allowing  no  interest  on  the  annual 
profits,  and  computing  interest  upon  the  plan  adopted  by 
the  chancellor.  It  seems  never  to  have  been  supposed  that 
a  mortgagor  had  any  cause  of  complaint,  where  the  chan- 
cellor's mode  of  computation  was  adopted. 

[11.]  The  complainant  excepted  to  the  value  of  the  hires 
of  the  slaves,  as  determined  by  the  register;  the  chan- 
cellor overruled  the  exception,  and  we  are  now  called  upon 
to  revise  the  register's  decision.  The  rule  is  to  indulge  all 
reasonable  presumptions  in  favor  of  the  register's  decision 
upon  questions  of  fact,  such  as  those  now  under  considera- 
tion, and  not  to  reverse  it  imless  clearly  satisfied  that  it  is 
wrong.  Judge  Story  goes  so  far  as  to  say,  "that  the  court 
must  be  clearly  satisfied  that  there  has  been  an  unques- 
tionable error." — Donnell  v.  Col.  Ins.  Co.,  2  Sumner,  366, 
371 ;  Kinsey  v.  Kinsey,  37  Ala.  The  testimony  as  to  the 
annual  value  of  the  slaves  is  conflicting,  and  voluminous. 
We  have  made  an  examination  of  it.  No  two  minds  would 
ever  draw  the  same  conclusion  from  it.  As  the  result  of 
our  examination,  we  feel  no  full  conviction  that  the  register's 
conclusion  is  wrong.  His  conclusions  are  not  unreasonable. 
It  does  not  appear  to  us  that  they  are  plainly  wrong  ;  and, 
therefore,  we  will  not  reverse  the  chancellor's  decree  con- 
firming the  report. 

[12-13.]    We  have   taken  upon  ourselves  the  labor  of 
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nvestigatirig,  as  well  as  we  could,  the  vast  number  of  ques- 
tions of  fact  supposed  to  be  presented  by  the  complainant's 
exceptions.  We  do  not. think,  however,  that  the  e%'idence 
and  the  exceptions  were  brought  before  the  chancellor  in 
such  a  manner  as  to  make  it  his  duty  to  revise  the  report, 
so  far  as  the  register's  decisions  on  the  question  of  hire  are 
concerned ;  nor  do  we  think  it  is  our  duty  to  revise  those 
decisions.  For  the  purpose  of  estabhshing  and  preserving 
a  correct  practice,  it  is  proper  for  us  to  announce  the  rules 
■which  are  disregarded  in  the  register's  proceedings,  and 
by  the  party  excepting. 

The  register  states  in  his  report  the  aggregate  of  the 
hu'e  of  all  the  negroes,  some  fourteen  or  fifteen  in  number, 
for  each  one  of  the  several  years  through  which  the  account 
runs,  without  affording  any  means  of  ascertaining  what 
was  his  decision  as  to  the  distinct  value  of  the  several 
negroes.  He  reports  testimony ;  but  it  does  not  appear 
whether  that  which  he  reports  is  all  that  was  before  him  ; 
and  we  suspect  that  he  reports  only  so  much  of  the  evidence 
as  was  taken  on  oral  examination  before  him,  omitting  the 
depositions  bearing  on  the  subject  of  the  report,  which  had 
been  taken  before  the  hearing,  and  which  are  found  ia  the 
transcript.  The  complainant  excepts  to  the  report,  on  the 
ground  that  the  amount  allowed  on  account  of  hire  by  the 
register  was  less  than  the  proof  authorized.  It  was  improper 
for  the  register  to  report  the  evidence  at  all.  The  decree 
did  not  require  him  to  report  the  evidence ;  and  that  being 
the  case,  it  was  his  duty,  according  to  the  general  rule, 
which  prevailed  in  English  practice,  simply  to  state  the 
facts  found  by  him,  as  is  done  in  a  special  verdict,  and  it 
was  irregular  for  him  to  report  the  evidence.  That  prac- 
tice has  been  recognized  and  pointed  out  as  the  correct 
mode  of  proceeding,  by  our  decisions. — 1  Hoffman's  Ch. 
Pr.  545 ;  2  Dan.  Ch.  PI.  &  Pr.  1480,  1481,  n. ;  2  Smith's 
Ch.  Pr.  162  ;  In  the  matter  of  Ilemwp,  3  Paige's  Ch.  K.  305; 
Mott  V.  Ilarringfmi,  15  Verm.  185,  197 ;  Darriinjton  v.  Bor- 
land, 3  Porter,  9,  39 ;  Kirhnan  v.  Vanlier,  7  Ala.  217,  227 ; 
Alexander  v.  Alexander,  8_Ala.  796,  805 ;  Kinsey  v.  Kinsey, 
37  Ala.  393. 

It  is  the  duty  of  the  register,  upon  the  application  of 
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the  parties,  to  furnish  the  evidence  appertaining  to  the 
matter  of  exception. — See  the  authorities  last  cited ;  also, 
Donmll  V.  Col  Ins.  Co.,  2  Sum.  371 ;  2  Smith's  Ch.  P.  376  ; 
Harding  v.  Handy,  11  Wheaton,  126.  The  respective 
parties  should  specify  the  testimony,  upon  which  they  rely 
to  support  and  resist  the  exception. — See  same  authorities , 
also,  2  Dan.  Ch.  PI.  &  Pr.  1497,  n.  2  ;  Pearson  v.  Darringfon, 
32  Ala.  227.  The  register  could,  under  the  EngHsh  practice, 
always  have  the  means  of  furnishing  the  evidence ;  for, 
originally,  the  examination  in  the  register's  office  was  upon 
written  interrogatories,  and  the  rule  adopted  in  1828,  which 
allowed  viya-yoce  examinations,  required  that  the  testimony 
should  be  taken  down, — 2  Dan.  PL  &  Pr.  1387 ;  Bemsen 
V.  Bemsen,  2  Johns.  Ch.  R.  495-499 ;  Kirkman  v.  Vanlier, 
7  Ala.  228.  Our  statute  (Code,  §  2934),  which  authorizes 
viva-voce  examinations,  has  omitted  to  require  that  the  testi- 
mony be  taken  down  in  writing.  But  we  must  take  the 
*'  analogy  "  of  the  English  rules  of  practice  adopted  as  late 
as  1845. — See  7th  Rule  of  Practice,  24  Ala.  VII.  By  analogy 
to  the  English  practice,  prevailing  long  before  1845,  it  must 
be  held  to  be  the  duty  of  the  register,  in  this  State,  to  take 
down  the  examinations  in  his  office  in  writing. 

The  chancellor  seems  to  have  been  of  opinion,  that  the 
only  mode  of  revising  the  register's  decisions  upon  ques- 
tions is  by  reserving  "in  writing  the  points  arising  on  a 
reference,"  as  authorized  by  section  2937  of  the  Code.  The 
chancellor  expressed  the  same  opinion  in  Kinsey  v.  Kinsey, 
(supra,)  where  we  adopted  a  different  view  of  the  subject. 
We  did  not  then,  and  do  not  now,  think  the  Code  was 
designed  to  abolish  the  established  mode  of  revising  the 
decisions  of  the  register  upon  questions  of  fact  refeiTed  to 
him.  The  proper  practice  is,  for  the  register  to  take  down 
in  writing  the  testimony  taken  before  him,  and,  upon  excep- 
tions made,  furnish  all  the  evidence''in  reference  to  the 
exception  for  which  the  parties  may  apply,  and  that  the 
parties  shall  specify  the  evidence  upon  which  they  respec- 
tively rely.  Each  exception  itself  should  designate  the 
objectionable  item,  and  point  to  the  evidence  by  which  it  is 
designed  to  support  it. — Harding  v.  Handy,  \1  Wheaton,  126; 
Darrington  v.  Borland,  3  Porter,  39 ;  Story  v.  Livhujston, 
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13  Peters,  366.  No  testimony  can  be  considered  upon  ex- 
ceptions to  the  register's  report,  unlessit  was  given  in  before 
him.  Not  even  the  answer  can  be  considered,  unless  it 
was  read  in  evidence  before  the  register. — 2  Daniell's  Ch. 
PI.  &  Pr.  1498.  It  is,  therefore,  necessary  for  the  parties 
to  give  in  evidence  such  parts  of  the  pleadings  and  proofs 
taken  before  the  hearing,  as  they  may  deem  material. 
Neither  the  register,  nor  the  chancellor,  is  to  be  required  to 
search  through  the  entire  file,  for  the  evidence  pertaining 
to  the  questions  arising  on  the  reference.  The  register 
must  make  a  statement  as  to  what  evidence  was  given  in 
before  him,  in  order  that  he  may  be  able  to  furnish  copies 
to  the  parties  on  their  apphcation. 

The  register  in  this  case  very  properly  reports  the  results 
of  his  inquiry,  without  going  into  detail.  But  he  should 
have  appended  a  schedule  of  the  particular  items  in  the 
account  as  settled,  and  in  it  refer  to  the  testimony  on  each 
item,  and  refer  to  that  schedule  in  his  report.  In  omitting 
to  do  this,  and  in  affording  the  chancellor  no  means  of  as- 
certaining his  decisions  upon  the  diflerent  items  of  hire,  he 
has  committed  an  error. — 2  Dan.  Ch.  PI.  &  Pr.  1481.  The 
complainant  should  have  objected  to  the  report,  for  that 
error,  in  the  court  below,  if  he  sustains  any  injury  from  it ; 
and  there  a  remedy  might  have  been  afforded.  "What  is 
the  effect  of  the  violation  of  the  rules  of  practice  in  this 
case?  The  court  is  to  revise  the  register's  several  decisions 
upon  a  number  of  questions  of  fact,  equal  to  the  number 
of  negroes  multiplied  by  six,  the  number  of  years  for  which 
the  hire  was  to  be  ascertained.  These  questions  are  to  be 
considered  and  decided  as  original  propositions,  without 
any  knoAvledge  of  the  decision  of  the  register  upon  any  one 
of  them.  The  court  is  not  informed,  with  any  degree  of 
certainty,  as  to  what  evidence  was  read  before  the  register. 
If  the  chancellor  indulges  the  conjecture  that  the  register 
decided  in  reference  to  all  the  evidence  pertaining  to  the 
matters  of  inquiry,  which  was  taken  before  the  hearing, 
and  which  was  taken  upon  the  reference  before  him,  then 
he  must  take  up,  one  by  one,  the  vast  number  of  questions, 
and  look  through  the  transcript,  and  select  from  the  nu- 
merous depositions  the  different  parcels  of  testimony  bearing 
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upon  the  different  questions  as  lie  takes  them  up,  and  make 
up  the  best  decision  he  can.  And  when  he  has  done  this, 
he  does  not  know  whether  his  decision  upon  any  particular 
item  is  concurrent  with  that  of  the  officer  whose  judgments 
he  is  revising.  The  object  of  a  reference  to  the  register  is 
to  aid  the  chancellor.  But  the  reference  certainly  can 
neither  enlighten  him,  nor  facilitate  his  labors,  if  he  is  left 
as  in  this  case,  to  consider  all  the  questions  as  original 
propositions,  and  search  through  the  file  for  the  evidence 
bearing  upon  them.  Indeed,  it  would  have  been  obviously 
better  for  him  to  have  had  no  reference,  and  to  have  re- 
quired the  parties  to  come  before  him  and  produce  the 
testimony  bearing  upon  the  different  items. 

In  order  still  further  to  illustrate  this  subject,  we  extract 
some  strong  expressions  relating  to  it  from  the  opinions  of 
distinguished  judges.  Chief- Justice  Marshall  says  :  "  It  is 
not  the  province  of  a  court  to  investigate  items  of  an  ac- 
count. The  report  of  a  master  is  received  as  true,  when  no 
exception  is  taken  ;  and  the  exceptions  are  to  be  regarded 
only  so  far  as  they  are  supported  by  special  statements  of 
the  master,  or  by  evidence  which  ought  to  be  brought  be- 
fore the  court  by  reference  to  the  particular  testimony  on 
which  the  exceptor  relies.  Were  it  otherwise — were  the 
court  to  look  into  the  immense  mass  of  testimony  laid  be- 
fore the  commissioner,  the  reference  to  him  would  be  of 
little  avail.  Such  testimony,  indeed,  need  not  be  reported, 
farther  than  it  is  relied  on  to  support,  explain,  or  oppose  a 
particular  exception." — Harding  v.  Handy,  supra.  Judge 
Story,  in  Donndl  v.  Col.  Ins.  Co.,  (supra,)  remarked  :  "When 
exceptions  are  taken,  the  evidence,  which  furnishes  the 
ground  of  the  exception,  should  be  required  by  the  party 
excepting  to  be  stated  by  the  master ;  for,  otherwise,  the 
court  will  not  wander  at  large  into  the  evidence,  in  order  to 
ascertain  whether  by  possibility  the  master  was  MTong  in 
his  conclusion  or  not."  And  it  is  held  in  Story  v.  Livingston, 
(13  Peters,  366,)  that  "exceptions  to  a  master's  report  must 
state,  article  by  article,  the  parts  of  the  report  which  are 
intended  to  be  excepted  to." 

We  have  more  than  once  overlooked  the  grossest  irregu- 
larities in  the  proceedings  in  reference  to  matters  of  account 
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before  the  register,  and  in  his  report  of  those  proceedings, 
and  in  the  exceptions  to  it.  We  observe  with  regret  there 
is  a  growing  inattention  to  the  rules  which  govern  in  such 
matters,  and  that  there  is  imminent  danger  that  the  admin- 
istration of  substantial  justice  by  the  chancellors,  or  in  this 
court  upon  appeal,  will  be  rendered  utterly  impracticable, 
unless  the  increasing  evil  can  be  remedied.  We  have  there- 
fore endeavored  in  this  case  to  set  forth,  with  more  than 
usual  particularity,  some  leading  rules  and  principles,  an 
attention  to  which  will  simplify  the  practice,  facilitate  and 
aid  in  the  administration  of  justice,  alle^'iate  the  labors  of 
the  court,  and  enable  the  chancellor  and  this  court  on  appeal 
to  give  to  each  assailed  decision  of  the  register  an  intelli- 
gent and  satisfactory  revision.  If  the  registers  and  solicit- 
ors in  the  court  below  are  held  to  a  strict  observance  of  the 
rules,  it  will  lead  to  a  salutary  reform  of  the  present  care- 
less practice,  and  be  productive  of  much  good.  It  would 
be  peculiarly  gi-atifying  to  us  if  this  should  be  the  last  case 
in  which  we  shall  be  precluded  from  making  a  satisfactory 
revision  of  each  decision  of  the  register,  which  is  the  sub- 
ject of  an  unsustained  exception. 

We  do  not  perceive  any  evidence  in  the  record  that  the 
register  refused  to  permit  the  examination  of  Ousley ;  or,  if 
he  had  done  so,  that  an  error  was  committed  by  the  reg- 
ister to  the  appellant's  prejudice;  or  that  there  was  any 
objection  to  the  ruling  of  the  register  in  reference  to  it. — 
Khisey  v.  Kinsey,  supra;  Pearson  v.  Darrington,  32  Ala.  263. 

If  any  error  was  committed  in  the  ruhngs  against  the 
complainant  upon  the  evidence,  the  result  has  not  been 
thereby  affected. 

The  decree  of  the  chancellor  is  affirmed. 


JUNE  TEEM,  1863. 227 

Briiislield  v.  Austin. 


BEINSFIELD  vs,  AUSTIN. 

[attachment  against  non-resident.] 

1.  Publication  against  non-resident. — To  sustain  a  judgment  by  default 
against  a  non-resident,  in  a  suit  commenced  by  attachment,  the  record 
must  affirmatively  show  that  publication  was  made  and  perfected 
against  him  as  required  by  section  2510  of  the  Code. 

2.  Levy  of  attachment. — An  attachment  for  more  than  fifty  dollars, 
returnable  to  the  circuit  court,  can  be  levied  only  by  a  sherift". 

3.  Appointment  and  authority  of  special  constable. — The  statutory  power 
of  a  justice  of  the  peace,  to  appoint  a  special  constable,  in  cases  of 
emergency,  to  act  "in  the  execution  of  all  process  except  the  collec- 
tion of  executions,"  (Code,  $  712,)  extends  only  to  such  process  as 
may  be  lawfully  executed  by  a  constable. 

Appeal  from  the  Circuit  Court  of  Coffee. 
Tried  before  the  Hon.  John  Gell  Shorter. 

This  action  was  brought  by  John  A.  Austin,  against  Bed- 
ford B.  Brinsfield,  to  recover  the  sum  of  two  hundred  dol- 
lars, alleged  to  be  due  by  account ;  and  was  commenced  by 
original  attachment,  sued  out  before  a  justice  of  the  peace, 
on  the  29th  July,  1860,  on  the  ground  that  the  defendant 
was  a  non-resident.  At  the  time  of  suing  out  the  attach- 
ment, the  plaintiff  also  made  affidavit  before  the  justice, 
"that  the  services  of  a  constable  are  necessary  to  execute 
the  attachment,  as  the  defendant  is  about  to  pass  out  of 
the  State,  and  the  sheriff  cannot  be  reached  in  time  to 
make  the  levy";  and  the  justice  thereupon  appointed  a 
special  constable  to  execute  the  attachment,  and  it  was 
levied  by  the  person  so  appointed.  Judgment  by  default 
was  rendered  against  the  defendant  at  the  March  term, 
1861.  The  record  contains  no  proof,  by  recitals  in  the 
judgment  or  otherwise,  that  publication  was  made  against 
the  defendant  as  a  non-resident.  The  judgment  by  default, 
with  several  other  matters,  is  now  assigned  as  error. 

Martin,  Baldwin  &  Sayre,  for  appellant. 
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E.  W.  WALKER,  J.— Tlie  record  discloses  two  defects, 
each  of  which  is  fatal  to  the  judgment  in  this  case.  The 
proceeding  was  by  attachment  against  a  non-resident,  and 
it  does  not  appear  that  pubHcation  was  made  as  required 
by  the  statute  in  such  cases. — Code,  §  2510  ;  Dow  v.  Whit- 
man &  Owsley,  36  Ala.  604.  The  attachment  was  for  a 
sum  over  fifty  dollars,  and  w^as  levied,  not  by  the  sheriff, 
but  by  a  person  specially  appointed  for  that  purpose  by 
the  justice  issuing  it.  The  justice  had  no  authority  to  make 
such  appointment.  The  power  conferred  upon  justices  of 
the  peace,  by  section  712  of  the  Code,  to  appoint  a  person,  "in 
cases  of  emergency,"  to  act  in  the  place  of  a  constable,  "in 
the  execution  of  all  process,  except  the  collection  of  execu- 
tions," extends  only  to  such  process  as  constables  may 
lawfully  execute.  A  constable  has  no  authority,  in  this 
State,  to  levy  an  original  attachment,  issued  for  a  sum 
exceeding  fifty  dollars,  and  returnable  to  the  cu^cuit  court ; 
and  hence  the  levy  in  this  case  was  void. — See  3Iartin  v. 
Dollar,  32  Ala.  422. 

Judgment  reversed,  and  cause  remanded. 
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FOSTEE  vs.  THE  STATE. 

J  Indictment  for  larceny  and  receiving  stolen  goods.] 

1.  Plea  of  former  conviction  or  acquittal. — A  conviction  or  acquittal  on 
the  cliarge  of  larceny  is  not  a  bar  to  a  subsequent  prosecution  for  re- 
ceiving, concealing,  and  aiding  in  the  concealment  of  the  stolen 
goods. 

2.  Same. — In  a  plea  of  former  conviction  or  acquittal,  it  is  necessary  to 
set  out  the  record,  or  at  least  the  indictment ;  and,  in  a  pro^cution 
for  larceny,  a  variance  in  the  description  of  tlie  stolen  goods  in  the 
two  indictments  is  no  objection  to  the  plea,  when  it  avers  tliat  they 
"were  taken,  if  at  all,  at  one  and  the  same  time,  by  one  and  the  same 
act,  and  that  they  belonged  to  the  same  owner. 

3.  I'ractice  on  issue  joined  on  riot  guilty  and  former  aquiital  (or  conviction). 
Where  issue  is  joined  on  the  pleas  of  not  guilty  and  autrefois  acquit 

.  Cor  convict),  it  is  error  to  submit  both  issues  to  the  jury  at  the  same 
time  :  the  issue  on  the  special  plea  must  be  first  tried  and  decided. 

4.  Same;  construction  of  hill  of  exceptions. — Where  the  judgment-entry 
recites,  that  the  defendant  pleaded  autrefois  acquit  to  each  count  in 
the  indictment ;  that  the  court  sustained  a  demurrer  to  the  plea  to 
the  first  count,  and  overruled  it  as  to  the  second  count,  "  and,  the 
defendant  having  pleaded  not  guilty,  thereupon  came  a  jury,"  &c.; 
\N'hile  the  bill  of  exceptions  shows  that  the  record  of  the  former  proso- 
cntion  was  the  only  evidence  adduced  by  the  defendant,  and  states 
that  "  he  rested  his  case  on  that  defense  ;"  and  some  of  the  instruc- 
tions given  by  the  court  to  the  jury  relate  only  to  the  issue  on  the 
special  plea, — it  affirmatively  appears  that  the  trial  was  had  on  both 
issues  at  the  same  time. 

5.  Same;  objection  or  exception  not  necessary. — The  failui'e  of  the  prisoner, 
in  such  case,  to  object  to  the  action  of  the  court  in  submitting  the 
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two  issues  to  the  jury  at  the  same  time,  is  not  a  "waiver  of  the  iriegu- 
■  larity ;  iior  is  a  bill  of  exceptious  necessary,  when  the  error  affirma- 
tively appears  of  record. 
6.  Same;  presumption  of  injury  from  error. — Injury  will  be  presumed,  in 
such  case,  from  the  erroneous  action  of  the  court  in  submitting  the 
two  issues  to  the  jury  at  the  same  time,  unless  the  record  affirma- 
tively shows  that  no  injury  could  have  resulted. 

Fkom  the  City  Court  of  Mobile. 

Tried  before  the  Hon.  H.  Chambeelain. 

The  indictment  in  this  case  was  found  at  the  June  term, 
1863,  of  said  city  court,  and  contained  two  counts.  The 
first  count  charged,  that  the  prisoner,  Charles  Foster,  "  fe- 
loniously took  and  carried  away  from  a  store-house  eighteen 
yards  of  Irish  linen,  of  the  value  of  two  dollars  per  yard, 
twelve  yards  of  poplin,  of  the  value  of  three  dollars  per 
yard,  one  large  double  shawl,  of  the  value  of  forty  dollars, 
two  tooth-brushes,  of  the  value  of  two  dollars  each,  one 
pair  of  boots,  of  the  value  of  forty  dollars,  and  one  bill  of 
the  Columbus  Life  and  General  ^Insurance  Company,  of 
the  denomination  and  value  of  one  dollar — all  the  personal 
property  of  Gideon  B.  Massey ;"  while  the  second  count 
alleged,  that  he  "  received,  concealed,  or  aided  in  the  con- 
cealment of"  the  said  goods,  (describing  them  as  in  the  first 
count,)*"  all  of  which  goods  had  been  stolen  by  persons  to 
the  grand  jury  unknown,  and  which  were  so  received  and 
concealed  by  said  Foster,  knowing  the  same  to  have  been 
stolen." 

The  defendant  filed  the  following  plea  to  the  whole  in- 
dictment :  "  And  the  said  Charles  Foster  comes,"  &c.,  "  her 
cause  he  saith  that  heretofore,  to- wit,  at  the  February  term, 
1863,  of  this  court,  before  the  judge  thereof,  the  grand 
jury  of  Mobile  county  did  return  unto  this  court  a  true 
bill,  a  certain  indictment,  by  which  it  was  charged  that 
Charles  Foster  did,  before  the  finding  of  said  indictment, 
feloniously  take  and  carry  away  from  a  store- house  thirty- 
five  pairs  of  shoes,  of  the  value  of  twenty  dollars  each,  the 
personal  property  of  Gideon  B.  Massey,  against  the  peace 
and  dignity  of  the  State  of  Alabama  ;  which  bill  of  indict- 
ment was  signed  by  Charles  Bond,  solicitor  of  the  State, 
prosecuting  in  said  court.      And  he  further  saith,  that,  at 
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said  term  of  this  court,  he  was  charged  on  said  bill  of  indict- 
ment, and  pleaded  thereto  that  he,  the  said  Charles  Fos- 
ter, was  not  guilty  of  said  charge ;  and  that  thereupon  a 
lawful  jury  was  elected,  empaneled,  sworn  and  charged,  to 
try  the  issue  joined  on  said  indictment ;  who,  having  heard 
the  evidence  and  the  charge  of  the  court,  on  the  trial  of 
said  indictment,  on  their  oaths  did  say,  that  the  said  Chas, 
Foster  was  not  guilty  as  therein  charged  ;  and  thereupon 
judgment  was  given,  that  said  defendant  be  discharged  ;  all 
which  appears  by  the  record  of  said  cause,  still  remaining 
in  this  court,  in  full  force,  and  not  set  aside  or  vacated  in 
any  manner ;  which  this  defendant  is  read}'  to  produce  and 
show.  And  the  said  defendant  further  saith,  that  the  said 
proceedings  were  in  all  respects  regular  and  final,  and 
within  the  jurisdiction  of  this  court;  and  that  the  said 
Charles  Foster,  the  defendant  in  said  former  proceedings, 
is  the  same  Charles  Foster  now  sought  to  be  charged  in 
this  indictment  now  before  the  court ;  and  that  the  said 
felony,  or  supposed  felony,  charged  in  said  former  indict- 
ment, is  the  same  felony  on  which  he  is  now  sought  to  be 
charged,  in  two  counts,  in  the  present  indictment ;  and 
that  the  said  larceny,  or  supposed  larceny,  specified  in  the 
first  indictment,  consisting  of  shoes,  ivere  in  fact  a  part  of 
the  personal  property  taken,  or  supposed  to  be  ta^ken,  at 
the  same  time  and  place  when  the  personal  property  speci- 
fied in  the  present  indictment  was  taken,  and  supposed  to 
be  taken  ;  and  that  the  said  shoes,  as  well  as  the  said  linen, 
poplin,  shawl,  tooth-brushes,  boots,  and  bill  for  one  dollar, 
if  taken,  were  all  taken  at  one  and  the  same  time,  and  the 
whole  constituted  one  entire  taking  and  receiving  ;  and,  if 
received  and  concealed,  or  aid  given,  it  was  one  receiving, 
concealing,  and  giving  of  aid  in  concealing,  and  not  sev- 
eral, other,  and  different  acts.  Wherefore  he  saith,  that 
the  acts  with  which  he  is  now  charged,  are  the  same  acts 
charged  in  said  former  indictment,  of  which  he  has  been 
acquitted,  and  not  different  acts,  but  in  fact  the  same  sup- 
posed ofiense  for  which  he  was  tried  and  acquitted,  as 
aforesaid,  and  not  other.  All  of  which  this  defendant  is 
ready  to  verify,"  &c. 

The  court  sustained  a  demurrer  to  this  plea,  and  the  de*- 
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fendant  then  pleaded  two  separate  pleas  of  autrefois  acqait, 
one  to  each  count  in  the  indictment;  each  plea  being  in 
substance  and  form  the  same  with  the  plea  above  set  out, 
mutatis  mutandis.  The  court  overruled  a  demurrer  to  the 
plea  to  the  first  count,  and  sustained  a  demurrer  to  the  plea 
to  the  second  count.  The  defendant  also  pleaded  not 
guilty,  and  issue  was  joined  on  that  plea.  On  the  trial,  as 
the  bill  of  exceptions  states,  after  the  evidence  for  the  prose- 
cution was  closed,  "  the  defendant  gave  in  evidence  the  re- 
cord of  the  former  indictment,  trial,  and  judgment,"  "and 
offered  no  other  evidence,  and  rested  his  case  on  that  de- 
fense. " 

"  The  charge  of  the  court  to  the  jury  on  the  first  coimt 
in  the  indictment  was,  that  if  they  found  that  the  defendant 
feloniously  took  from  the  store-house  of  Gideon  B.  Massey 
any  of  the  goods  charged  in  this  count  to  have  been  stolen, 
at  another  and  different  time  from  the  taking  of  the  goods 
charged  in  the  former  indictment  to  have  been  stolen,  and 
without  having  parceled  out  the  goods  in  the  last  indict- 
ment specified  from  the  general  bulk  of  the  goods  in  the 
store  at  the  time  of  taking  those  named  in  the  first  indict- 
ment, such  taking  at  another  and  different  time  would  con- 
stitute a  distinct  larceny,  separate  from  the  one  charged  in 
the  first  indictment,  and  for  which  he  might  be  prosecuted 
by  the  present  indictment. 

"  The  charge  of  the  court  on  the  second  count  was,  that 
if  the  jury  believed,  from  the  testimony,  that  the  prisoner, 
after  the  goods  were  stolen  from  the  store-house  of  Mas- 
sey, feloniously  received  from  any  one  impKcated  in  the 
larceny  thereof,  or  concealed,  or  aided  in  the  concealment 
of,  any  of  the  goods  in  the  last  count  of  the  indictment 
named,  knowing  at  the  time  that  such  goods  had  been 
stolen, — then  he  was  guilty  under  section  3178  of  the  Code 
of  Alabama. 

"The  court  further  charged  the  jury,  that  the  offense 
aVjove  described  in  the  charge  on  the  second  count  of  the 
indictment,  was,  by  section  3178  of  the  Code,  a  separate 
offense  from  the  larceny ;  and  that  said  acts  would  not 
make  the  defendant  guilty  of  larceny,  nor  authorize  him 
to  be  charged  with  larceny  ;  and  therefore  that  an  acquittal 
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of  larceny,  under  the  first  indictment,  would  not  be  a  dis- 
charge for  those  acts." 

The  defendant  excepted  to  each  of  the  charges  of  the 
court,  but  it  does  not  appear  that  he  reserved  any  excep- 
tions to  the  rulings  of  the  court  on  the  pleadings. 

The  judgment  is  in  the  following  words :  "  This  day 
came  the  State  of  Alabama,  by  its  solicitor,  and  the  de- 
fendant in  person,  and  by  attorneys  ;  and  said  defendant 
filed  a  general  plea  of  autrefois  acquit  to  both  counts  of  the 
indictment  ;  to  which  plea  the  State  demurred ;  and  the 
said  demurrer  being  argued,  the  same  was  by  the  court 
sustained ;  whereupon  the  defendant  filed  two  separate 
pleas  of  autrefois  acquit,  one  to  the  first  count,  and  one  to 
the  second  count  in  the  indictment ;  to  which  two  several 
pleas  the  State  filed  its  demurrer ;  and  by  the  court  the  de- 
murrer to  the  plea  to  the  first  count  was  overruled,  and  the 
demurrer  to  the  plea  to  the  second  count  was  sustained ; 
and  the  defendant  having  pleaded  the  plea  of  not  guilty, 
thereupon  came  a  jury,"  &c.,  "  who  on  their  oaths  do  say, 
they  find  the  defendant  guilty  on  the  second  count  of  the 
indictment,"  &c. 

Geo.  N.  Stewart,  for  the  prisoner. 

M.  A.  Baldwin,  Attorney -General,  for  the  State. 

A.  J.  WALKER,  C.  J. — The  indictment  consisted  of  two 
counts,  the  first  alleging  larceny  from  a  store-house,  and 
the  second,  the  receiving,  conceahng,  and  aiding  in  the 
concealment  of  stolen  goods.  To  the  entire  indictment, 
embracing  these  two  counts,  the  plea  of  autrefois  acquit 
was  interposed.  The  former  indictment  was  for  larceny 
alone.  The  goods  charged  by  it  to  have  been  stolen,  were 
different  from  those  mentioned  in  the  indictment  in  this 
case  ;  but  the  plea  alleged  that  they  were  taken  at  the  same 
time,  and  that  there  was  only  one  taking,  and  only  one 
receiving  of  stolen  goods.  This  plea  was  not  a  bar  to  the 
second  count.  An  acquittal  from  the  charge  of  larceny 
can  not  bar  a  prosecution  for  receiving  stolen  goods.  This 
is  ascertained  by  applying  the  established  test,  whether  the 
facts  alleged  in  the  indictment  for  the  latter  offense,  if 
15 
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proved  to  be  trae,  would  have  warranted  a  conviction  on 
the  first  indictment. — Harrison  v.  State,  36  Ala.  248 ;  Henry 
V.  State,  33  ih.  389-400 ;  Johnson  v.  State,  12  iK  840  ;  State 
V.  Standifer,  5  Porter,  523;  2  Leading  Cr.  Cases,  552  ;  note 
to  King  v.  Vandercomb  (&  Abbott,  2  Leach,  708  ;  1  Chitty  on 
Cr.  L.  452  ;  Begina  v.  Perkins,  12  Eng.  L.  &  E.  587.  The 
constituents  of  the  two  offenses  of  larceny  and  receiving 
stolen  goods  are  altogether  different.  In  the  former 
offense,  the  accused  is  guilty  of  the  felonious  taking  and 
carrying  aw^ay  of  the  goods  of  another.  In  the  latter,  he 
is  guilty  of  receiving  goods,  which  had  been  taken  and 
carried  away  by  another.  Under  an  indictment  for  the 
former,  there  can  be  no  conviction,  if  the  evidence  proves 
guilt  of  the  latter.  The  cases  are  numerous,  in  which  the 
courts  have  striven  to  determine,  whether  the  proof  made 
out  the  one  or  the  other  offense;  and  there  has  been  uni- 
formly an  acquittal,  when  the  indictment  was  for  larceny, 
and  the  offense  proved  was  receiving  stolen  goods,  and 
vice  versa.— Hoscoe's  Cr.  Ev.  871, 872,  873  ;  2  Kuss.  on  Cr. 
239, 240, 241 ;  2  Bishop  on  Cr.  L.  §  953.  The  offense  of 
larceny  is  perfected  before  that  of  receiving  stolen  goods 
can  be  perpetrated.  The  case  in  hand  can  not,  therefore, 
fall  within  the  principle  which  declares,  that  an  acquittal  of 
one  felony  is  a  discharge  of  any  other  offense  that  is  an 
ingredient  or  accompaniment  of  it. — Wharton  on  Am.  Cr. 
Law,  §  565. 

The  plea  of  autrefois  acquit  not  being  an  answer  to  the 
count  for  receiving  stolen  goods,  the  court  was  right  in 
sustaining  a  demurrer  to  it,  as  well  when  pleaded  to  the 
entire  indictment,  as  when  pleaded  to  the  single  count  for 
receiving  stolen  goods. 

[2.]  The  plea  of  aidrefois  acquit  to  the  first  count  of 
the  indictment  did  not  set  out  the  record  or  indictment  in 
the  former  case.  It  seems  to  have  been  decided  in  Henry  s 
case,  (33  Ala.  389,)  that  in  such  a  plea  it  is  necessary  to  set 
out  the  '•  record,  or  at  least  the  indictment."  For  this 
objection,  the  court  might  have  sustained  the  demun'er  to 
the  plea.  The  court,  however,  having  overruled  it,  the 
defect  is  not  now  before  us,  and  can  not  be  the  predicate  for 
an  aflirmance,   upon  the  idea  that  the   accused   was  not 
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injured  by  the  action  of  the  court  upon  a  demurrable  plea 
for,  if  the  court  had  sustained  a  demurrer  for  it,  that  defect 
would  probably  have  been  cured  by  an  amendment. 

This  special  plea  to  the  first  count  was,  in  other  respects, 
substantially  conformable  to  the  law  governing  such  plead- 
ings. Although  the  former  and  the  latter  indictment  charge 
larcenies  of  different  goods,  the  plea  avers  that  the  goods 
described  in  the  respective  indictments,  if  taken  at  all, 
were  taken  at  the  same  time,  by  one  and  the  same  act,  and 
belonged  to  the  same  owner.  This  averment  shows  that 
the  takings  described  in  the  two  indictments  belonged  to 
the  same  transaction,  and  that  there  was  only  one  larceny. 
It  would,  therefore,  be  inadmissible  for  the  State  to  spUt 
up  the  single  offense  into  two  distinct  charges;  and  an 
acquittal  from  a  charge  of  stealing  a  part  of  the  goods 
would  bar  a  prosecution  based  upon  the  taking  of  the 
other  goods. — Wharton's  Am.  Cr.  Law,  §  391 ;  2  Leading 
Cr.  Cases,  supra. 

[3.J  The  defendant  not  only  had  before  the  court  the 
special  plea  of  autrefois  acquit,  which  was  held  good  as  a 
defense  to  the  first  count  of  the  indictment,  but  also  the 
plea  of  not  guilty  to  both  counts.  To  have  submitted  to 
the  jury  the  trial  of  an  issue  on  the  special  plea,  and  on 
the  plea  of  not  guilty  at  the  same  time,  would  have  been  an 
error,  as  was  held  by  this  court  in  Henry  s  case,  (supra,)  and 
in  Nelsons  case,  7  Ala.  610.  The  former  of  those  decisions 
was  made  in  reference  to  pleas  both  of  autrefois  acquit  and 
of  autrefois  convict ;  and  the  latter,  in  reference  to  a  plea  of 
autrefois  convict ;  but  the  same  law  is  applicable  to  both 
classes  of  pleas,  and  both  cases  alike  are  authorities  upon 
the  question  of  the  propriety  of  submitting  the  two  issues 
together  to  the  jury  in  this  case. — Wharton's  Amer.  Cr. 
Law,  §  539. 

To  avoid  a  reversal  for  the  error  above  noticed,  the  follow- 
ing positions  have  been  taken  before  us  in  argument :  1st, 
that  the  legitimate  intendment  from  the  record  is,  that  the 
defendant  waived  the  special  plea,  and  that  the  issue  upon 
the  plea  of  autrefois  acquit  was  not  submitted  to  the  jury;; 
2d,  that,  conceding  the  simultaneous  submission  of  the 
two  issues  to  the  jury,  the  defendant  cannot   avail  himself 
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of  the  error,  because  he  did  not  except  to  it  in  the  court 
below,  and  that  the  objection  must  therefore  be  regarded 
on  error  as  waived ;  and,  3d,  that  notwithstanding  the 
circuit  court  may  have  committed  an  error,  in  itseK  suffi- 
cient to  reverse,  yet  it  is  apparent  from  the  record  in  this 
case  that  the  defendant  sustained  no  injury  in  consequence 
of  the  error,  and  therefore  there  ought  to  be  no  reversal. 
These  several  points  we  proceed  to  consider  in  the  order  of 
their  mention. 

[4.]  The  judgment-entry  recites,  that  the  demurrer  to 
the  plea  of  autrefois  acquit  to  the  first  count  was  overruled, 
that  the  defendant  pleaded,  and  that  thereupon  came  a 
jury,  who  rendered  a  verdict  of  guilty  on  the  second  count 
of  the  indictment.  It  does  not  expressly  state  that  issues 
were  formed,  or  what  issues  were  submitted  to  the  jury.  It 
was  the  office  of  the  jwstea  to  indicate  what  issues  were 
submitted  to  the  jury, — 3  Blacks.  Com.  App.,  No.  Ill,  §  4. 
This  it  did  not  do.  We  shall  not  pause  to  speculate, 
whether  the  presumption  is  to  be  indulged,  that  the  issues 
on  both  pleas  went  to  the  jury  together,  or  that  only  the 
issue  on  the  plea  of  not  guilty  was  submitted;  or  whether, 
if  the  latter  issue  alone  w^as  submitted,  the  court  did  not 
err  in  pretermitting  the  special  plea.  It  is  not  necessary 
that  we  should  enter  upon  any  of  those  questions.  The 
bill  of  exceptions  shows,  that  the  only  evidence  adduced 
by  the  defendant  was  the  record  of  the  former  case,  and 
that  "he  rested  his  case  on  that  defense."  This  evidence 
was  only  admissible  under  the  plea  of  former  acquittal. 
Besides,  two  of  the  charges  given  by  the  court  pertain  to 
an  issue  upon  the  special  plea  alone,  and  are  altogether 
inapposite,  if  no  other  plea  than  that  of  not  guilty  was 
before  the  jury.  'SVe  therefore  conclude,  that  we  have  in 
the  record  an  affirmative  disclosure  of  the  trial  under  both 
pleas  at  one  and  the  same  time. 

[5.J  The  next  question  is,  was  the  error  waived  by  the 
omission  to  make  it  matter  of  exception  or  objection  in  the 
court  below  ?  The  statutes  of  jeofails  and  amendments  do 
not  apply  to  criminal  cases,  unless  it  is  so  directed. — 
2  Hawkins'  Pleas,  330;  1  Chitty's  Cr.  L.  752,661,663,297; 
4  Blacks.  Com.  375.     Our  statutes   cure  mere   defects  o^ 
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form  in  an  indictment,  and  allow  amendments  with  the 
consent  of  the  defendant. — Code,  §  §  3519, 3529.  But  we 
have  no  statute  which  affects  such  an  error  of  proceeding 
as  that  which  we  are  now  considering.  The  question  is, 
therefore,  to  be  determined  according  to  the  common  law. 
As  a  rule  which  is  at  least  general,  and  we  believe  universal, 
unless  controlled  by  statute,  any  objection  is  good  on  error, 
which  would  have  been  good  on  general  demurrer,  or  in 
arrest  of  judgment. — 1  Chitty's  Cr.  Law,  752  ;  4  Blacks. 
Com.  375  ;  Francois  v.  State,  20  Ala.  83.  Hence,  we  are 
informed  that  "  formerly  a  demurrer  to  an  indictment  was 
unusual,  because  the  defendant  might  have  the  same  advan- 
tage of  objecting  by  motion  in  arrest  of  judgment." — 1  Arch. 
Cr.  PI.  115 ;  2  Hawkins'  P.  Cr.  467 ;  1  Chitty's  Cr.  Law, 
662-663.  The  grounds  of  arresting  judgment  are  not  con- 
fined to  the  indictment  only,  but  "  may  be  found  in  any 
part  of  the  record  which  imports  that  the  proceedings 
were  inconsistent  or  repugnant,  and  would  make  the  sen- 
tence appear  irregular  to  future  ages." — 1  Chitty's  Cr.  Law, 
662  ;  Wharton's  Am.  Cr.  Law,  §  3043 ;  4  Blacks.  Com.  391. 
Numerous  illustrations  of  the  arrest  of  judgments,  and 
reversals  on  error,  are  given  in  the  text-books  and  in  the 
reports,  where  the  action  of  the  court  was  predicated  upon 
errors  apparent  upon  the  record,  but  not  growing  out  of 
demurrers  to  the  pleadings. — 1  Chitty  on  Cr.  Law,  661, 
662,  663,    751,   752 ;  Arch.   Cr.   PL  178  «.;  Rex  v.  Peru, 

3  Saunders,  766.  The  error,  of  course,  must  be  such  as 
pertains  to  the  rulings  of  the  court  on  questions  of  evi- 
dence, and  its  instructions  to  the  jury,  and  other  matters 
which  only  appear  upon  the  record  by  aid  of  a  bill  of 
exceptions. — 1  Ch.  Crim.  Law,  661. 

Doubtless,  there  are  defects,  available  pending  the  trial, 
which  would  not  be  good  on  error,  or  on  motion  in  arrest. — 
Wharton's  Am.  Cr.  Law,  §  3043 ;  Com.  v.  Tad:,  20  Pick.  356. 
But  substantial  defects,  apparent  of  record,  which  injuri- 
ously affect  the  accused,  are  not  cured  by  the  verdict. — 

4  Blacks.  Com.  375,  376;  1  Chitty's  Cr.  L.  661,  662  ;  ]  Arch. 
Cr.  Law,  178,  n.  2.  The  bill  of  exceptions,  in  criminal 
cases,  is  necessary  to  present  "  defects  in  evidence,  or 
improper  conduct  on  the  trial"  ;  and  those  erroneous  pro- 
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ceedings  of  the  court  whicli  appear  on  the  record,  or  "history 
of  the  most  material  proceedings  of  the  cause",  may  be 
corrected  on  error,  without  an  exception. — 1  Chitty's  Cr- 
L.  6(31 ;  3  Blacks.  Com.  317.  To  the  class  of  defects  which 
it  is  requisite  to  present  by  bills  of  exceptions,  belong  such 
errors  as  the  refusal  of  motions  to  compel  election  by  the 
sohcitor  of  the  count  for  which  he  will  prosecute. — Johnson 
V.  State,  29  Ala.  62.  The  rule,  even  in  civil  cases,  was,  that 
any  error  appearing  on  the  face  of  the  record  would  vitiate 
on  motion  in  arrest ;  and  before  the  adoption  of  the  statutes 
of  jeofails  and  amendments,  it  was  deemed  a  reproach  to 
the  English  law,  that  even  formal  objections,  in  many  cases, 
were  permitted  to  cause  the  arrest  of  judgments. — Stephens 
on  PI.  96, 97. 

In  this  State,  a  case  arose  which  seems  to  involve  the 
very  question  in  hand.  In  The  State  v.  Nelson,  the  defendant 
pleaded  autrefois  convict,  and  not  guilty.  Issue  was  joined 
on  the  plea  of  not  guilty,  and  afterwards  upon  a  replication 
to  the  special  plea.  Afterwards,  the  jury  was  discharged, 
without  the  prisoner's  consent.  The  prisoner  claimed  that 
he  must  be  acquitted,  upon  the  ground  that  he  had  been 
once  in  jeopardy.  This  court  said,  that  if  the  circuit  court 
had  proceeded  to  try  the  general  issue  without  disposing  of 
the  collateral  issue  on  the  special  plea,  the  judgment  would 
have  been  arrested,  or  reversed.^ — 7  Ala.  610.  For  that 
reason,  the  court  below  was  justified  in  withdrawing  the 
cause  from  the  jury  ;  and  it  was  held,  that  the  prisoner  had 
not  been  in  jeopardy. 

Again,  in  The  State  v.  Flanagan,  (19  Ala.  546,)  the  indict- 
ment contained  two  counts,  upon  the  first  of  which  the 
court  permitted  the  defendant  to  be  tried,  and  post- 
poned the  trial  on  the  second  count.  A  verdict  of  guilty 
was  rendered.  The  action  of  the  court  was  held  in  this 
court  to  be  erroneous,  notwithstanding  there  was  no 
exception,  but  the  record  stated,  on  the  contrary,  that 
the  defendant  did  not  dissent.  In  The  State  v.  McLen- 
dryn,  (1  Stew.  195,)  there  was  a  reversal,  because  it  appeared 
from  the  record  that  the  accused  had  been  put  on  his  trial? 
he  objecting,  without  two  entire  days'  ser-vdce  of  the  jury 
hsts  ;  and  in  Hughes'  case,  (1  Ala.  655,)  there  was  a  reversal 
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because  the  jury  was  sworn  before  the  arraignment  and 
plea  of  the  defendant. 

It  is  admitted  that,  in  civil  cases,  in  the  absence  of  an 
exception,  a  reversal  would  not  be  allowed  in  this  State, 
for  such  an  error  as  that  which  we  are  considering.  But 
that  results  from  our  liberal  statutes  of  jeofails  and  amend- 
ments, which  do  not  apply  to  criminal  cases. — Dougherty  v. 
Colquitt,  2  Ala.  337  ;  Mahoney  v.  O'Leary,  34  Ala.  97  ;  Chil- 
dress V.  Mann,  33  Ala.  206 ;  Gager  v.  Gordon,  29  Ala.  341 ; 
Blount  V.  3IcNeill,  29  Ala.  473  ;  Stewart  v.  Goode  d  Ulrick,  ib. 
476 ;  Floyd  v.  State,  30  Ala.  511.  For  the  reasons  which 
we  have  given,  we  decide,  that  the  error  of  submitting  the 
two  issues  was  not  waived  by  the  failure  to  object  in  the 
court  below,  nor  by  anything  else  which  occurred  in  the 
circuit  court. 

[6.]  The  question  remains,  whether  an  affirmance  ought 
be  had,  upon  the  ground  that  the  defendant  was  not  injured 
by  the  error.  The  principle  is,  that  injury  must  be  pre- 
sumed, unless  it  is  clearly  seen  that  no  injury  resulted. 
"We  cannot  see  that  the  defendant  sustained  no  injury  by  the 
submission  of  the  two  issues  together  to  the  jury.  On  the 
contrary,  we  can  conceive  that  the  defendant  may  have  been 
very  seriously  injured  by  such  a  course  of  proceeding.  The 
multiplication  of  issues  to  be  simultaneously  considered 
may  have  confused  the  jury,  and  embarrassed  the  defendant. 
Besides,  if  the  issue  upon  the  special  plea  to  the  first  count 
had  been  first  tried,  and  determined  in  favor  of  the  accused, 
he  would  have  avoided  the  difficulty  of  Jiaving  before  the 
jury,  upon  the  trial  for  receiving  stolen  goods,  evidence 
tending  to  show  his  larceny  of  those  goods.  It  is  not  at 
all  improbable  that  the  multiplication  of  the  issues,  and  the 
introduction  of  testimony  affecting  them  respectively,  may 
have  caused  the  jury  to  be  influenced  in  finding  a  verdict 
of  guilty  upon  one  issue,  by  testimony  which  contributed 
to  show  guilt  under  another.  Borrowing  the  language  used 
by  the  court  in  Flanagan  v.  State,  (supra,)  we  have  to  say 
in  conclusion,  that  "in  cases  of  this  magnitude,  which  are 
made  felonies  by  the  statute,  involving  the  liberty  of  the 
citizen,  the  court  will  not  be  astute  in  speculating  upon  the 
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chances  of  injury  to  the  accused,  in  order  to  sustain  a  con- 
viction effected  under  such  circumstances." 
Judgment  reversed,  and  cause  remanded. 


SCULLY  vs.  THE  STATE. 

L INDICTMENT  FOR  FORGERY.] 

1.  Uttering  and  puhllsJiing  forged  instrument  as  true;  sufficiency  of  rerdict. 
Under  an  indictment  for  uttering  and  publishing  as  true  a  forged  in- 
strument, (Code,  $  3J65,)  it  is  not  necessary  that  the  verdict  of  the 
jury  should  negative  the  fact  that  the  defendant  received  the  forged 
instrument  from  another  person,  in  good  faith,  and  for  a  valuable 
consideration  ;  although  that  fact,  if  affirmatively  found  by  the  jury, 
"svould  reduce  the  offense  to  forgery  in  the  third  degree. 

2.  Same;  venue;  accessory  ief ore  the  fact. — Where  a  forgery  is  committed 
in  one  county,  and,  pursuant  to  a  fraudulent  combination  there  en- 
tered into  between  the  prisoner  and  the  forger,  the  forged  instrument 
is  uttered  and  published  as  true  in  another  county,  the  prisoner  is  an 
accessory  before  the  fact  to  the  oftense  of  uttering  and  publishing, 
(Code,  0  3520,)  and  may  he  indicted  for  that  oftense  in  the  county  in 
which  it  was  committed,  although  all  his  acts  in  relation  to  it  were 
done  in  the  other  county. 

3.  Charge  ohjcctionahle  for  generality. — A  charge  which  asserts  a  correct 
legal  i)roi)ositiou,  though  it  may  be  objectionable  on  account  of  its 
generality,  is  no  ground  for  a  reversal,  since  the  appellant  might  have 
protected  himself  against  injury  by  asking  a  more  specilic  charge. 

* 

From  the  City  Court  of  Mobile. 

Tried  before  the  Hon.  H.  Chamberlain. 

The  indictment  in  this  case  was  found  at  the  October 
term,  1863,  of  said  city  court,  and  contained  two  counts. 
The  first  count  charged,  that  Daniel  Scully  and  Timothy 
Cluny,  "having  in  their  possession  a  certain  bill  of  exchange, 
whose  tenor  follows,"  (setting  out  a  bill  for  .$2,000,  dated  at 
Wetumpka,  August  18,  18G3,  drawn  by  W.  T.  Hatchett,  on 
Buker,  Lawler&Co.,  Mobile,  and  payable  toA. B.Harwell  or 
order,)  "  feloniously  did  falsely  make,  forge,  and  counterfeit, 
and  cause  and  procure  to  be  falsely  made,  forged,  and  coun- 
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terfeited,  and  willingly  aid  and  assist  in  the  false  making, 
forging,  and  counterfeiting,  on  said  bill  of  exchange,  an 
endorsement  thereof,  whose  tenor  follows — that  is  to  say, 
'A.  B.  HarivelV — with  intent  to  defraud."  The  second  count 
charged,  that  said  defendants,  having  in  their  possession  a 
certain  other  bill  of  exchange,  (setting  it  out  as  in  the  first 
count,)  "on  which  was  written  a  certain  false,  forged,  and 
counterfeited  endorsement,  whose  tenor  follows — that  is  to 
say,  ^A.  B.  HarivdV — feloniously  did  utter  and  publish  as 
true  the  said  last- mentioned  false,  forged,  and  counterfeited 
endorsement  of  said  bill  of  exchange,  then  and  there  well 
knowing  the  said  endorsement  to  be  false,  forged,  and  coun- 
terfeited." The  defendant  Scully  was  tried  alone,  and 
pleaded  not  guilty ;  and  issue  was  joined  on  that  plea. 

"On  the  trial,"  as  the  bill  of  exceptions  states,  "the  State 
examined  A.  B.  Harwell  as  a  witness,  who  testified,  that  he 
was  a  soldier  in  a  battalion  at  Fort  Morgan ;  that  he  sent 
home,  by  his  son,  for  $2,500  to  pay  for  a  substitute ;  that 
his  son  returned  with  $500  in  money,  and  the  draft  referred 
to  in  the  indictment ;  that  the  defendant  came  down  to  the 
fort  from  Mobile,  and  agreed  to  serve  as  substitute  for  that 
amount ;  that  he  was  examined  and  approved  by  the  sur- 
geon and  captain,  and  the  latter  was  proceeding  to  take 
from  him  the  usual  preliminary  declaration,  in  regard  to 
his  age,  &c,,  when  the  defendant  refused  to  make  any,  or 
to  bind  himself  in  any  manner,  until  he  was  paid ;  that  he 
(witness)  then  handed  him  the  money  and  the  draft,  as  pay- 
ment ;  that  the  defendant  at  first  objected  to  the  draft,  but, 
when  the  captain  said  that  he  knew  the  house  of  Baker, 
Lawler  <fe  Co.,  and  that  he  beheved  it  would  be  paid,  re- 
marked that  he  would  risk  it,  and  took  it ;  that  he  then  signed 
the  declaration  required  by  the  captain,  and  went  out,  while 
witness  remained  to  receive  his  discharge,  all  persons  pre- 
sent considering  that  the  transaction  was  complete ;  that  he 
(witness)  learned  from  the  captain,  about  a  half-hour  after- 
wards, that  he  could  not  get  his  discharge,  as  the  papers 
must  be  approved  by  the  general  at  Mobile,  and  he  was 
advised  by  the  captain  to  get  back  his  money  and  draft ; 
that  he  then  went  in  search  of  the  defendant,  and  found 
him  coming  from  the  wharf,  the  boat  having  left ;  that  he 
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informed  defendant,  and  asked  him  for  the  money  and  the 
draft;  that  the  defendant  replied,  'that  he  had  sent  the 
di-aft  to  town  by  Cluny' — 'that  he  thought  it  was  all  set- 
tled'— 'thathewoidd  send  and  have  the  draft  brought  back, 
and  would  hand  back  it  and  the  money,  and  would  make  it 
all  right.'  Said  witness  further  said,  that  defendant's  name 
was  put  on  the  roll  by  a  sergeant,  but  he  was  not  sworn  in, 
and  performed  no  duty ;  that  he  (witness)  heard  no  more 
of  his  application  for  ten  or  fifteen  days,  when  it  came  back 
disapproved;  that  he  w^ent  to  the  defendant,  who  was  then 
confined  by  the  order  of  the  captain,  but  could  not  get 
either  the  money  or  the  draft ;  that  he  had  not  since  seen 
the  draft,  until  the  day  of  the  trial,  but  the  money  was 
found,  on  strict  search  of  the  defendant's  person,  and  re- 
turned to  him ;  that  it  was  concealed  in  parts  of  the  de- 
fendant's clothing,  and  some  of  it  was  sewed  up  in  the 
lining  of  his  cap ;  that  the  draft  was  not  endorsed  when  he 
handed  it  to  the  defendant,  and  nothing  was  said  about  an 
endorsement  of  it;  that  the  boat  came  down  from  Mobile 
every  other  day,  and  had  been  down  several  times  before 
his  application  was  refused  ;  that  the  transaction  took  place 
between  the  1st  and  5th  September,  1863,  and  he  heard  of 
the  refusal  about  the  15th. 

"It  was  shown  that  the  draft  had  been  in  the  city  of  Mo- 
bile, in  the  hands  of  Patrick  Dunn,  about  the  5th  or  6th 
September,  and  was  then  without  endorsement ;  and  it  was 
proved  to  have  been  paid  to  said  Dunn  on  the  9th  Septem- 
ber, the  name  of  said  Harwell  having  then  been  endorsed 
on  it,  and  it  being  then  presented  to  Baker,  Lawler  &  Co. 
for  payment,  and  paid  by  them, — they  taking  Dunn's  en- 
dorsement thereon.  Upon  this,  Dunn  was  arrested  for  the 
forgery  of  the  endorsement  of  Harwell's  name  ;  and  on  his 
examination,  the  defendant  was  examined  as  a  witness,  and 
made  a  statement,  which  was  reduced  to  -^-riting,  and  which 
"was  proved  by  the  State,  and  read  as  evidence  to  the  jury, 
as  follows :  "  I  sent  the  check  to  Dunn,  by  Cluny.  It  came 
back  to  me  by  the  next  boat.  Cluny  brought  it  back.  I 
sent  it  up  to  Dudu  to  collect  the  money.  It  was  sent  back 
by  him,  because  it  was  not  endorsed.  I  sent  it  back  the 
second  time  by  Cluny.     When  I  sent  it  the  first  tune,  it  was 
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not  endorsed.  When  it  came  back  to  me,  it  was  not  en- 
dorsed. When  I  sent  it  back  the  second  time,  it  was  en- 
dorsed. I  made  Cluny  endorse  it.  Dunn  came  down  to 
the  fort  afterwards,  but  was  not  there  at  the  time  of  these 
transactions.  At  the  time  I  was  mustered  in,  I  thought  the 
money  was  my  own.  Major  Gee  said,  that  the  papers  would 
have  to  go  before  General  Maury ;  tliis  was  after  I  had 
received  the  money  and  the  check.  I  was  authorized  by 
Mr.  Harwell  to  do  as  I  liked  with  the  check.  There  was 
nothing  at  all  about  the  check  coming  back.  When  me  and 
Harwell  and  Cluny  were  coming  out  of  the  door,  I  said  that 
I  did  not  like  the  appearance  of  the  check.  He  said,  I 
had  all  the  money,  (all  to  twenty  dollars,)  and  to  do  as  I 
pleased  with  the  check — to  endorse  it,  or  throw  it  in  the 
river.  That  was  just  after  we  were  leaving  the  captain's 
quarters,  and  after  it  had  just  been  handed  to  me.  I  sent 
the  check  up  by  Cluny.  I  have  received  no  money  of  the 
$2,000.  I  have  not  seen  Cluny  since  I  sent  the  draft  by 
him  to  Dunn  for  collection,  and  Cluny  was  to  bring  the 
money  down  to  me.  Dunn  had  nothing  to  do  with  it.  I 
sent  it  to  him  as  a  friend,  to  collect  for  me.  He  was  to  have 
no  part  of  it.'  Harwell  said,  also,  that  there  was  a  man  in 
company  with  the  defendant  whom  he  did  not  know ;  and 
a  witness  for  the  defendant  said  it  was  Cluny.  He  was  not 
in  court,  and  was  said  to  have  absconded.  It  was  admitted, 
that  Fort  Morgan,  where  the  transaction  took  place,  was  in 
Baldwin  county;  and  that  Dunn,  to  whom  the  draft  was 
sent,  and  Baker,  Lawler  &,  Co.,  who  paid  it,  lived  in  the  city 
and  county  of  Mobile ;  and  that  it  came  to  the  hands  of 
said  parties  in  Mobile  county. 

"The  foregoing  being  substantially  the  evidence  that  was 
adduced,  the  court  charged  the  jury,  at  the  request  of  the 
defendant,  that  if  they  believed  the  forgery  was  made  in 
Baldwin  countj",  and  there  delivered  to  a  party  to  bring  to 
Dunn,  in  Mobile,  to  be  presented  by  him,  in  Mobile,  for 
payment,  if  delivered  as  a  good  endorsement  in  Baldwin, 
it  is  an  uttering  there,  and  the  ofifense  would  be  complete 
there,  and  the  jurisdiction  would  be  in  Baldwin  county,  and 
not  in  Mobile,  as  to  the  uttering ;  and  that  if  they  believed 
the  draft  was  delivered  to  the  defendant  as  liis  own,  for  the 
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purpose  of  presenting  and  collecting  it  for  his  own  use,  and 
he  was  told  that  he  might  do  as  he  pleased  with  it, — in  such 
case,  the  putting  of  the  payee's  name  on  it,  for  the  purpose 
of  collecting  it,  would  not  make  him  guilty  of  forgery.  But 
the  court  charged  the  jury,  that  although  the  deposition  of 
the  defendant  was  e\adence  before  them,  they  were  not 
bound  to  believe  it  to  be  true,  unless  they  thought  it  was 
true;  that  they  must  take  into  consideration  all  the  evi- 
dence and  surrounding  circumstances ;  and  that  if  tliey 
beheved  there  was  a  confederation  and  combination  between 
the  defendant  and  Cluny,  to  defraud  said  Harwell,  or  any 
other  person,  by  means  of  forgery,  then,  although  the  name 
was  "ttT-'itten  in  Baldwin  county,  and  it  was  presented  and 
paid  in  Mobile,  the  defendant,  as  well  as  Cluny,  would,  by 
reason  of  such  combination,  be  guilty  of  uttering  in  Mobile 
county,  if  the  uttering  was  in  pursuance  of  such  combina- 
tion.    To  all  which  charges  the  defendant  excepted." 

The  jury  returned  a  verdict  in  these  words :  "  We,  the 
jury,  find  the  defendant  guilty  on  the  second  count  only." 
The  defendant  moved  in  arrest  of  judgment,  "on  the  ground 
that  the  verdict  does  not  ascertain  whether  the  offense,  of 
which  they  found  the  defendant  guilty,  fell  within  the  second 
or  third  degree,  so  that  it  is  uncertain  what  punishment 
should,  according  to  law,  be  awarded  against  him."  The 
court  overruled  the  motion  in  arrest,  and  sentenced  the  de- 
fendant to  five  years'  imprisonment  in  the  penitentiary. 

Geo.  N.  Stewart,  for  the  prisoner. 

M.  A.  B.yj3WiN,  Attorney- General,  contra. 

STONE,  J. — The  second  count  of  the  indictment  in  this 
case  is  based  on  section  3165  of  the  Code,  which  reads  as 
follows :  "  Any  person  w^ho  utters  and  publishes  as  true, 
and  with  intent  to  defraud,  any  forged  or  coiinterfeit  instru- 
ment, or  writing,  or  any  counterfeit  gold,  silver,  or  other 
coin,  the  forging  or  counterfeiting  of  which  is  declared  by 
this  article  to  be  an  offense,  knowing  such  instrument, 
WT-iting,  or  coin  to  be  forged  or  counterfeited,  must,  on 
conviction,  be  adjudged  guilty  of  forgery  of  such  instru- 
ment, or  writing,  or  of  coimterfeiting  such  coin ;  but,  if  it 
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appear  on  the  trial  that  the  defendant  received  such  forged 
or  counterfeit  instrument,  wi'iting,  or  coin,  of  another,  in 
good  faith,  and  for  a  valuable  consideration,  without  any 
circuEQstances  to  justify  the  suspicion  of  its  being  forged 
or  counterfeited,  he  must,  on  conviction,  be  punished  as  if 
guilty  of  forgery  in  the  third  degree." 

The  forgery  charged  in  the  indictment  in  this  case,  for 
uttering  which  the  defendant  was  convicted,  is  forgery  in 
the  second  degree,  under  section  3158  of  the  Code.  Being 
convicted  of  hioioingly  ?^<fcn'nr/ such  forged  instrument,  <tc., 
the  law  adjudges  the  defendant  guilty  of  forgery  in  the 
second  degree,  unless  it  appeared  "that  the  defendant 
received  such  forged  instrument  of  another,  in  good  faith, 
for  a  valuable  consideration,"  kc.  It  is  here  contended, 
that  no  judgment  of  conviction  should  have  been  pro- 
nounced on  the  verdict  of  the  jury,  because  it  fails  to  find 
whether  or  not  the  defendant  received  the  forged  instrument 
of  another,  in  good  faith,  <fec.,  under  the  section  of  the 
Code  above  quoted.  In  support  of  this  proposition,  two 
decisions  of  this  court  are  relied  on — viz.  :  Cohia  v.  The 
State,  16  Ala.  781,  and  Johnson  v.  The  State,  17  Ala.  627. 
See,  also,  State  v.  Montague,  2  McCord,  257 ;  McPherson  v. 
The  State,  2  Yergev,  279  ;  Kirbij  v.  The  State,  7  Yerger,  259. 

With  the  decisions  in  the  cases  of  Cobia  and  Johnson, 
(supra,)  we  are  entirely  satisfied.  The  statute  had  divided 
murder  into  two  grades,  and  had,  in  terms,  made  it  the 
duty  of  the  jury,  if  they  found  the  defendant  guilty,  to 
ascertain  by  their  verdict  whether  he  was  guilty  of  murder 
in  the  first  or  second  degree.  Hence,  a  general  finding  of 
guilty  of  murder,  without  ascertaining  the  degree,  did  not 
authorize  the  court  to  pronounce  judgment  on  the  finding. 
The  court  had  no  means  of  determining  the  degree  of  the 
defendant's  guilt.  The  statute  under  which  these  proceed- 
ings are  instituted — section  3165  of  the  Code — is  entirely 
different  in  its  frame  and  phraseology.  Forgery,  under  our 
Code,  is  divided  into  three  degrees :  first,  second,  and  third. 
Section  3165  embraces  forgeries  in  each  of  the  several 
degrees ;  and  under  its  provisions,  offenders  may  be  pun- 
ished under  each  of  the  grades,  depending  on  the  nature 
of  the  instrument  forged  and  uttered.     The  last  clause  is 
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in  the  nature  of  a  proviso,  operating  for  the  benefit  of  the 
accused,  if  he  can  bring  himself  within  its  provisions.  Its 
language  is,  "  if  it  appear  on  the  trial,"  &g.  Unless  it 
appear  on  the  trial,  the  defendant  cannot  claim  the  privi- 
lege it  confers;  and  the  silence  of  the  record  on  the  question, 
precludes  us  from  affirming  that  it  did  appear  on  the  trial. 
As  presenting  some  analogy  to  this  question,  see  1st  Wa- 
terman's Archbold,  81-2-3,  and  notes ;  Spiers  v.  Parker, 
1  T.  E.  141  ;  The  King  v.  Hall,  ih.  320  ;  The  King  v.  Earn- 
shaw,  15  East,  456  ;  Steel  v.  Smith,  1  B.  &  Aid.  94. 

We  hold,  that  the  verdict  in  this  case  justified  the  judg- 
ment rendered. 

[2.]  The  last  charge  of  the  court,  to  which  exception 
was  taken,  when  properly  construed,  asserts  only  that, 
if  the  forgery  was  committed  in  Baldwin  county,  and  if 
defendant  and  Cluny,  in  order  to  defraud  Harwell  or 
another,  there  combined  to  accomplish  their  purpose,  by 
ha%dng  the  said  forged  instrument  uttered  in  Mobile  county; 
and  if,  pursuant  to  such  combination,  the  forged  instru- 
ment was  uttered  in  Mobile,  then  the  defendant  could  be 
convicted  of  uttering  in  Mobile  county,  although  all  his 
acts  in  connection  therewith  were  done  and  performed  in 
Baldwin  county.  The  facts  supposed  in  the  charge  would 
clearly  constitute  the  prisoner  an  accessory  before  the  fact 
in  the  crime  of  uttering  the  forged  instrument ;  and  inas- 
much as  accessories  before  the  fact  are  made  principals  by 
the  Code,  this  charge  is  free  from  error. — Code,  §  3526. 
See,  also,  Bishop  v.  The  State,  30  Ala.  34;  People  v.  Rath- 
hun,  21  Wend.  609. 

[3.]  The  charge  of  the  court  which  instructed  the  jury, 
that  they  were  not  bound  to  beheve  certain  evidence  before 
them  (the  deposition  of  defendant)  to  be  true,  asserted  but 
a  truism,  and  is  free  from  error.  We  are  not  able  to  per- 
ceive that  this  charge  was  so  framed  as  to  mislead ;  and,  if 
it  was  so  general  as  not  to  satisfy  the  wishes  of  the  accused, 
or  the  wants  of  his  case,  it  was  his  privilege  to  ask  a  more 
specific  charge. 

Judgment  of  the  city  court  affirmed. 
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mGKAM  vs.  THE  STATE. 

[indictment  for  distillation  of  grain  without  license.] 

1 .  Constitutionality  of  laic  prohibiting  distillation  of  grain  into  liquor. — The 
act  to  prohibit  the  distiHatioii  of  grain  into  spirituous  liquors  except 
under  the  authority  and  direction  of  the  governor,  approved  Decem- 
ber d,  1862,  (Session  Acts,  1862-63,  p.  43,)  is  not  violative  of  any  con- 
stitutional provision,  either  as  depriving  the  citizen  of  his  property 
"without  due  course  of  law,  or  as  conferring  legislative  power  on  the 
governor. 

2.  General  demurrer  to  indictment  containing  good  and  bad  counts. — A  gen- 
eral demurrer  to  an  indictment  containing  several  counts,  one  of 
which  is  good,  niaj'  be  overruled  entirely. 

3.  Evidence  of  distinct  offenses  not  admissible  in  aggravation  of  fine. — On 
the  trial  of  an  indictment  under  this  statute,  evidence  of  distinct 
acts  not  charged  in  the  indictment,  but  similar  to  the  acts  which 
are  charged,  is  not  admissible  for  the  prosecution,  "  in  aggravation 
of  the  fine." 

From  the  Circuit  Court  of  Talladega. 
Tried  before  the  Hon.  John  T.  Hefun. 

The  indictment  in  this  case  was  found  on  the  22  d  May, 
1863,  and  contained  three  counts,  the  first  of  which  was  in 
the  follo"«'ing  words :  "  The  grand  jury  for  said  county 
charge,  that  before  the  finding  of  this  indictment,  and 
since  the  19th  day  of  December,  1862,  Gabriel  C.  Ingram, 
not  being  employed  or  authorized  by  the  governor  of 
the  State  of  Alabama  to  distil,  or  convert  into  spirituous  or 
intoxicating  liquor,  any  grain,  or  the  product  of  any  grain, 
did  distil  and  convert  into  whiskey,  it  being  a  spirituous 
liquor,  a  grain  called  Indian  corn,  or  corn  meal  (the  product 
of  such  grain),  in  contravention  of  the  statute  in  such  cases 
made  and  pro^-ided,  approved  the  8th  December,  1862." 
The  defendant  demurred  to  the  indictment,  but  the  court 
overruled  his  demurrer  ;  and  he  then  pleaded  not  guilty, 
on  which  plea  issue  was  joined. 

"On  the  trial,"  as  the  bill  of  exceptions  states,  *' the  solic- 
itor for  the  State  introduced  and  examined  a  witness  to 
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sustain  the  indictment,  covering  the  whole  period  between 
the  time  when  the  statute  took  effect  and  the  finding  of  the 
indictment  in  this  case  ;  and  then  told  the  jury,  and  pro- 
cured the  court  to  instruct  the  jury,  that  a  verdict  and  con- 
viction could  only  be  had  on  proof  of  an  offense  committed 
on  the  22d  February,  1863  ;  and  that  they  might  look  to 
the  balance  of  the  testimony  in  aggravation  of  the  fine, 
but  for  no  other  purpose ;  to  all  which  the  defendant  ex- 
cepted." 

L.  E.  Parsons,  for  the  prisoner. 

M.  A.  Baldwin,  Attorney- General,  contra. 

E.  W.  WALKER,  J.— By  the  1st  section  of  the  act  "to 

prohibit  the  distillation  of  grain  in  the  State  of  Alabama, 
except  under  the  direction  and  authority  of  the  governor," 
approved  December  8,  1862,  it  was  enacted,  "that,  for  the 
purpose  of  suppressing  the  evils  resulting  from  the  distilla- 
tion of  grain,  as  it  hath  heretofore  been  carried  on,  of  se- 
curing the  proper  police  of  the  country,  and  of  promoting 
the  common  defense  and  general  welfare,  it  shall  not  be 
lawful  for  any  person,  during  the  existing  war,  to  distil,  or 
convert  into  spirituous  or  intoxicating  liquor,  any  grain,  or 
the  product  of  any  grain,  unless  hereafter  employed  or 
authorized  by  the  governor  to  do  so."  By  the  second  sec- 
tion it  is  made  the  duty  of  the  governor,  "  under  such  rules 
and  regulations  as  he  may  prescribe,  to  cause  such  an 
amount  of  grain  to  be  distilled,  or  converted  into  alcohol  or 
spirituous  liquors,  as  in  his  judgment  is  consistent  with  the 
common  defense  and  general  welfare ;"  and  he  is  empowered 
to  make  contracts,  and  appoint  agents  to  carry  out  the  law, 
and  to  cause  the  alcohol  or  spirituous  liquor  made  under  its 
provisions  to  be  disposed  of  in  such  manner,  and  for  such 
purposes,  as  he  deems  best  calculated  to  effectuate  the  ob- 
ject of  the  act.  The  tliird  section  provides,  that,  "if  any 
person  shall  distil,  or  convert  into  spirituous  or  intoxicating 
liquor  of  any  kind,  any  grain,  or  the  product  of  any  grain, 
in  contravention  of  the  provisions  of  this  act,"  he  shall  be 
subject  to  indictment,  and,  on  conviction,  be  fined  not  less 
than  §500,  nor  more  than  §20,000.— Acts,  1862,  p.  43. 
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The  appellant  was  convicted  of  distilling  grain  in  viola- 
tion of  this  act;  and  one  of  the  grounds  on  which  he  now 
seeks  a  reversal  of  the  judgment  of  conviction  is,  that  the 
legislature  had  not  the  constitutional  power  to  enact  this 
law.  The  limits  of  the  legislative  power  of  the  State  gov- 
ernment were  very  carefully  considered  by  us  in  the  case  of 
Dorman  v.  State,  (34  Ala.  216,)  and  we  there  laid  down  the 
following,  as  the  rule  by  which  the  unconstitutionality  of  an 
act  of  the  legislature  is  to  be  determined  :  "  The  objector 
assumes  the  burden  of  showing,  either  that  it  is  an  exer- 
cise of  authority  not  legislative  in  its  nature,  or  that  it  is 
inconsistent  wdth  some  other  provision  of  the  Confederate 
or  State  constitution" — p.  231. 

On  behalf  of  the  appellant  it  is  insisted,  that  the  act 
under  which  he  was  indicted  is  in  conflict  with  the  10th 
section  of  the  declaration  of  rights,  by  which  it  is  provided, 
that  no  person  "  shall  be  deprived  of  life,  liberty,  or  prop- 
erty, but  by  due  course  of  law."  Does  an  act  of  the 
legislature,  which  simply  makes  it  unlawful  for  the  citizen 
to  distil  his  grain  into  spirituous  or  intoxicating  liquor, 
deprive  him  of  his  property  in  such  grain  ?  It  seems  to  us 
that  the  question  is  answered  by  the  mere  statement  of  it. 
The  act  does  not  contemplate  a  seizure  of  the  property,  or 
any  direct  appropriation  of  it,  or  dispossession  of  the  owner. 
It  does  not  affect  the  owTier's  title,  or  his  right  of  posses- 
sion, or  even  his  right  to  use,  except  in  a  particular  mode, 
and  for  a  specified  purpose.  "  Thd  right  to  use  or  dispose 
of  property  as  an  absolute,  unqualified,  indefeasible  right, 
is  one  which  has  never  existed  since  governments  were 
organized  among  men.  It  is  a  right  which  has  always  been 
held  subject  to  such  regulations  as,  in  the  judgment  of  the 
law-making  power,  the  interests  of  society  required  should 
be  imposed  upon  it."— 20  Barb.  179,  232  ;  ih.  603. 

In  every  well-ordered  State,  property  is  held  subject  to 
the  tacit  condition,  that  it  shall  not  be  so  used  as  to  injure 
the  equal  rights  of  others,  or  the  interests  of  the  commu- 
nity. Such  injurious  uses  of  property  may  be  prevented 
by  such  regulations  and  restraints  as  the  legislature  may 
think  proper  to  impose  ;  and,  in  the  establishment  of  these, 
16 
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the  only  limits  to  the  legislative  authorit}'-,  which  we  can 
recognize,  are  those  which  are  declared  by  the  written 
fundamental  law. — Dorman  v.  State,  34  Ala.  243,  and 
authorities  cited.  It  seems  a  solecism  to  say,  that  a  law 
which  prohibits  a  single  specific  use  of  property,  because 
such  use  is  supposed  by  the  law-making  power  to  be  inju- 
rious to  the  public  welfare,  but  which  does  not  disturb  the 
owner's  title  to,  or  possession  of,  or  right  to  use  such  prop- 
erty, in  any  other  mode  than  the  single  one  prohibited, 
does,  in  the  sense  of  the  constitution,  deprive  the  owner  of 
his  property  without  due  course  of  law.  It  would  be 
singular,  indeed,  if,  in  a  season  of  general  scarcity,  or  in 
the  midst  of  a  war,  involving  the  life  of  the  State,  the 
legislature  had  no  power  to  prevent  or  limit  the  con- 
version of  grain,  the  chief  food  of  man  and  the  domestic 
animals,  into  spirituous  liquor.  In  the  cuxumstances  sup- 
posed, the  unlimited  right  of  all  persons  to  make  this 
particular  use  of  the  property  in  question,  might  work 
incalculable  ia  jury  to  the  country,  by  increasing  the  scarcity 
of  food  among  the  people,  and  by  diminishing  the  abihty 
of  the  government  to  subsist  the  armies  necessary  for 
successful  defense  against  foreign  invasion;  to  say  nothing 
of  the  pernicious  influence  upon  public  morality  and  the 
discipline  of  armies,  likely  to  result  from  the  multiplication 
of  distilleries  and  an  excessive  supply  of  intoxicating 
Hquors. 

Our  conclusion  is,  that  the  act  under  consideration  was 
a  legitimate  exercise  of  the  undoubted  power  of  the  legis- 
lature to  limit  and  regulate  the  uses  to  which  property  may 
be  applie'd.  The  objection  that  the  act  is  invahd,  because 
it  transfers  legislative  power  to  the  governor,  is  not  well 
taken.  The  governor  is  simply  the  agent,  appointed  by 
the  legislature  to  carry  out  the  provisions  of  the  law.  He 
is,  it  is  true,  intrusted  with  a  large  discretion  in  the  exercise 
of  the  powers  conferred  upon  him ;  but  we  are  unable  to 
see  upon  what  principle  this  feature  of  the  law  can  be  held 
to  invalidate  it. 

[2.]  The  demurrer  interposed  was  a  general  demurrer  to 
the  enthe  indictment,  and  not  to  each  count  separately.  As 
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the  first  count  is  clearly  good,  it  is  not  necessary  for  us  to 
consider  the  sufficiency  of  the  others. 

[3.]  The  familiar  rule,  which  requires  that  evidence  must 
be  confined  to  the  point  in  issue,  applies  as  well  to  criminal 
as  to  civil  cases.  It  is  said,  indeed,  that  "in  criminal 
proceedings  the  necessity  is  stronger,  if  possible,  than  in 
civil,  of  strictly  enforcing  this  rule ;  for,  where  a  prisoner 
is  charged  with  an  offense,  it  is  of  the  utmost  importance 
to  him  that  the  facts  laid  before  the  jury  should  consist 
exclusively  of  tho  transaction  which  forms  the  subject  of 
the  indictment,  which  alone  he  can  be  expected  to  come  pre- 
pared to  answer." — 2  Russell  on  Crimes,  272.  Accordingly, it 
is  well  settled,  as  a  general  proposition,  that  upon  the  trial  of 
an  indictment  for  one  offense,  evidence  of  another  distinct 
offense,  though  of  the  same  nature,  is  inadmissible.  Thus* 
an  admission  by  the  prisoner,  that  he  has,  at  another  time' 
committed  an  offense  similar  to  that  with  which  he  is 
charged,  and  that  he  has  a  tendency  to  perpetrate  such 
crimes,  cannot  be  received. — 1  Phill.  Ev.  477.  So,  in  trea- 
son, no  overt  act,  amounting  to  a  distinct,  independent 
charge,  though  falling  under  the  same  head  of  treason,  can 
be  given  in  evidence,  unless  it  be  either  expressly  laid  in 
the  indictment,  or  conduce  to  the  proof  of  some  overt  acts 
which  are  laid. — Foster's  Cr.  Law,  245  ;  Vaughns  case, 
13  How.  St.  Tr.  485.  On  the  trial  of  an  indictment  for 
larceny  of  a  watch,  evidence  of  another  larceny  of  a  clock  by 
the  prisoner,  at  another  time,  is  inadmissible  for  any  purpose. 
WaJJcer  v.  CommomceaUh,  1  Leigh,  574.  So,  on  the  trial  of  an 
indictment  containing  a  single  count,  for  one  offense  of 
assault  and  battery,  and  resisting  an  officer  in  the  execution 
of  process,  the  prosecution,  after  proving  an  assault  and 
one  act  of  resistance,  cannot  give  evidence  of  a  similar 
offense  committed  at  another  time.— Peop7e  v.  Hopson, 
1  Denio,  574.  In  like  manner,  it  has  been  held,  that  on 
the  trial  of  an  indictment  for  selling  liquor  without  a  license, 
the  prosecution  can  only  give  evidence  of  as  many  distinct 
offenses  as  there  are  counts  in  the  mdictmeni.— Ilodgman 
V.  People,  4  Denio,  235 ;  also.  State  v.  JVisdom,  8  Porter, 
511 ;  EJam  v.  State,  2o  Ala.  48  ;  Cochran  v.  State,  30  Ala. 
542  ;  Hughes  v.  State,  35  Ala.  351 ;  Cole  v.    Commomuealth, 
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5  Grattan,  696  ;  ^Miarton's  Cr.  L.  §  §  631-5,  647-51 ;  Feople 
V.  Adams,  17  Wend.  475. 

The  rule  which  exchides  evidence  of  other  criminal  acts, 
on  the  trial  of  a  particular  criminal  issue,  is,  it  is  true,  not 
without  limitations  or  exceptions.  Thus,  when  felonies  are 
so  connected  together  as  to  form  part  of  one  entire  trans- 
action, evidence  of  one  may  be  given,  to  show  the  character 
of  the  other. — Rex  v.  Ellis,  6  B.  it  C.  145  ;  Bex  v.  Birdseye, 
C.  k.  P.  386 ;  2  Euss.  Cr.  774r-6 ;  Bex  v.  Long,  6  C..&  P. 
179  ;  "WTiarton's  Criminal  L.  §  649.  Where  it  becomes 
necessary  to  prove  a  guilty  knowledge  on  the  part  of  the 
prisoner,  evidence  of  other  offenses  committed  by  him, 
though  not  charged  in  the  indictment,  is  admissible  for  that 
purpose.  It  is  upon  this  principle  that,  on  the  trial  of  an 
indictment  for  uttering  a  forged  bank-note,  knowing  it  to 
be  forged,  evidence  may  be  given  of  other  forged  notes 
having  been  uttered  by  the  prisoner,  in  order  to  show  his 
knowledge  of  the  forgery. — Bex  v.  Whiley,  2  Leach's  C.  C. 
983  ;  2  Euss.  Cr.  777 ;  Tharp  v.  Stcde,  15  Ala.  749.  If  it 
be  material  to  show  the  intent,  with  which  the  act  charged 
was  done,  evidence  may  be  given  of  a  distinct  offense  not 
laid  in  the  indictment.  Hence,  upon  an  indictment  for 
mahcious  shooting,  if  it  be  questionable  whether  the  shoot- 
ing was  by  accident  or  design,  proof  may  be  given  that  the 
prisoner,  at  another  time,  intentionally  shot  at  the  same 
person.—itea-  v.  Voke,  Euss.  k,  E.  531.  So,  in  an  indict- 
ment for  adultery,  previous  improper  familiarities  may  be 
proved,  to  show  the  quo  cmimo. — Lcncson  v.  Sicde,  20  Ala. 
(J6  ;  Wharton's  Cr.  L.  §  §  649, 2653. 

In  like  manner,  evidence  of  a  distinct  offense  is  compe- 
tent, for  the  purpose  of  proving  the  existence  of  a  motive 
to  commit  the  crime  in  question,  in  cases  where  there  is 
some  apparent  connection  or  relation  between  the  imputed 
motive  and  the  felony  charged. — People  v.  Wood,  3  Parker's 
Cr.  E.  681 ;  2  Eussell  on  Crimes,  778.  In  cases  where  a 
question  is  raised  as  to  the  identity  of  the  person  com- 
mitting the  offense,  or  of  the  instrument  used,  evidence  of 
other  offenses  is  sometimes  admitted  for  the  purpose  of 
establishing  such  identit}'. — 2  Euss.  Cr.  779;  Taylor's  Evi. 
§  250.     It  sometimes  happens,  too,  that  from  the  nature  of 
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the  offense  charged,  it  is  impossible  to  confine  the  evidence 
to  proof  of  a  single  transaction.  In  offenses  of  which  the 
gist  is  that  the  defendant  has  carried  on  a  business,  or  sus- 
tained a  character  as  a  common  utterer  of  counterfeit  coin, 
common  barratror,  common  seller  of  spirituous  liquors, 
or  the  like,  or  where  a  combination  or  conspiracy  is  alleged, 
great  latitude  is  allowed  in  giving  in  evidence  various  acts 
of  the  defendant ;  for,  in  cases  of  this  character,  cumulative 
instances  are  necessary  to  prove  the  offense. — 2  Russ.  Cr. 
780  ;  1  Leading  Cr.  Cases,  190.  It  is  upon  this  principle 
that  the  following  cases  rest :  Bex  v.  Roberts,  1  Camp.  399 ; 
Commonwealth  v.  Turner,  3  Mete.  19  ;  CommomveaUh  v.  East- 
man, 1  Gushing,  189 ;  Chambers  v.  State,  26  Ala.  59  ;  Com- 
moniuealth  v.  Hopkins,  2  Dana,  419.  See,  also,  Cornmon- 
tcealth  V.  Eliuell,  1  Gray,  463  ;  ib.  466,  4.^0. 

But  evidence  of  a  distinct  offense,  though  of  the  same 
nature  as  the  one  charged,  seems  to  be  limited  to  the  excep- 
tions above  mentioned ;  and  where  such  evidence  is  not 
offered  to  prove  scienter,  or  intent,  or  motive,  or  to  make 
out  the  res  gesta,  or  to  establish  identity,  it  is  inadmissible. 

By  the  statute  under  which  the  appellant  is  prosecuted, 
it  is  not  the  carrying  on  of  the  business  of  distilling,  or  the 
being  a  common  distiller,  which  is  made  indictable.  Each 
act  of  distillation  is  a  distinct  offense,  and  the  subject  of  a 
separate  indictment ;  and  upon  the  principles  above  laid 
down,  it  would  seem  that  the  State  can  only  give  eAddence 
of  as  many  distinct  acts  of  distillation  as  there  are  counts 
in  the  indictment.  This,  however,  is  not  precisely  the  ques- 
tion presented  in  the  present  case.  The  bill  of  exceptions 
is  somewhat  obscure  ;  but  it  sufficiently  appears  that  the 
court  permitted  the  State  to  prove  acts  of  distillation  not 
charged  in  the  indictment,  and  instructed  the  jury  that. they 
might  look  to  the  evidence  of  such  acts,  "in  aggravation  of 
the  fine,  but  for  no  other  purpose."  In  giving  this  charge 
the  court  clearly  erred.  It  is  said  that,  "in  giving  evidence 
of  matter  in  aggravation,  the  distinction  is,  that  where  the 
aggravating  matter  is  the  immediate  consequence  of  the 
offense  for  which  the  defendant  is  on  trial,  it  may  be  shown ; 
but,  if  it  is  a  distinct  crime,  not  necessarily  connected  with 
the  offense  charged  in  the  indictment,  it  cannot  be  received." 
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Baker  v.  State,  4  Ark.  61.     The  decision  in  Skains  v.  State, 
21  Ala.  218  (222).  is  express  to  the  point,  that  evidence  of 
distinct  offenses,  not  charged  in  the  indictment,  cannot  be 
looked  to  in  aggravation  of  the  fine. 
Reversed  and  remanded. 


Ex  Paete  TATE. 

[applicatiox  fok  habeas  corpus.] 

1.  Consfitutionalily  of  acts  of  congress  repealing  substitute  laws. — The  acts 
of  congress  of  the  Confederate  States,  a|)proved  respectively  on  the 
5th  Jannary  and  the  ITtli  February,  1864,whicli  repeahul  and  revoked 
all  exemptions  previously  granted,  and  subjected  to  military  service 
those  persons  who  had  furnished  substitutes  under  former  hnvs,  are 
not  violative  of  any  constitutional  provision,  but  are  valid,  and 
"vvithin  the  scope  of  the  povrers  couferred  ou  the  general  government. 
(Stoxe,  J.,  dissenting.) 

Application  by  Geo.  W.  Tate,  for  the  writ  of  haheas  cor- 
pus, to  procure  his  release  from  the  custody  of  John  W. 
Dubose,  an  enrolling  officer  of  the  Confederate  States,  who 
held  him  subject  to  the  military  service  of  the  govei'nment. 
The  petitioner  alleged,  that  on  the  9th  June,  1862,  being  in 
the  military  service  of  the  Confederate  Slates,  he  piccured 
a  substitute,  who  was  accepted  in  his  stead,  and  he  was 
thereupon  discharged,  as  authorized  by  the  acts  of  congress 
then  in  force ;  that  he  was  afterwards  arrested  by  said  en- 
rolling officer  (the  time  of  said  arrest  not  being  stated), 
"under  the  pretense  that  he  was  liable  to  conscription  for 
the  military  service  of  the  Confederate  States" ;  that  on  the 
13th  February,  1864,  he  sued  out  a  writ  of  habeas  corpus 
before  the  Hon.  J.  11.  John,  chancellor,  at  Selma ;  and  that 
on  the  hearing,  on  the  '22d  February,  1864,  the  chancellor 
refused  to  discharge  him,  but  remanded  him  to  the  custody 
of  said  enrolling  officer.     Ou  these  facts,  which  were  not 
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controverted,  the  petitioner  renewed  liis  application  for  a 
discharge  to  this  court. 

Geo.  W.  Gayle,  for  the  petitioner. — The  petitioner  pro- 
cured a  valid  discharge  from  the  military  service  of  the 
Confederate  States,  under  the  authority  of  the  acts  of  con- 
gress then  of  force,  by  putting  in  a  substitute,  who  was 
accepted  in  his  stead.  This  transaction  was  sanctioned  by 
the  government,  and  the  government  has  received  the  ben- 
efit of  it.  It  thus  became  a  contract,  and  was  supported 
by  a  valid  consideration.  The  acts  of  congress  approved 
on  the  5th  January  and  17th  February,  1864,  which  purport 
to  repeal  all  exemptions  from  military  service,  and  to  de- 
stroy the  effect  of  such  contracts  of  substitution,  are  inop- 
erative and  void,  because  they  impair  the  obligation  of 
contracts.— i^/efcAer  v.  Peel;  6  Cranch,  87 ;  1  Pick.  224 ; 
2  Greenl.  213  ;  2  Peters,  657  ;  2  Hayw.  310  ;  1  Murph.  58  ; 
2  McCord,  354  ;  Winter  v.  Jones,  10  Geo.  190.  It  is  said 
that,  though  the  States  are  expressly  prohibited  from  pass- 
ing any  law  impairing  the  obligation  of  contracts,  there  is 
nothing  in  the  constitution  which  forbids  congress  to  pass 
such  laws.  But  the  general  government  is  the  mere  crea- 
ture and  agent  of  the  States,  and  possesses  only  such  pow- 
ers as  are  expressly  delegated  to  it,  or  such  as  are  necessary 
to  carry  into  effect  the  delegated  powers.  There  is  no  ex- 
press grant  to  v^hich  can  be  referred  the  power  claimed  in 
this  case.  To  allow  the  exercise  of  such  power,  would  be 
to  make  the  agent  greater  than  the  principal,  and  to  estab- 
lish a  consohdated  government  without  limitation.  The 
plea  of  military  necessity  might  be  allowed  to  a  provisional 
government ;  but,  to  tolerate  it  under  a  regular  constitu- 
tional government,  whose  officers  are  sworn  to  obey  its 
constitution,  is  to  subvert  all  government. 

PHELAN,  J.— Government  is  ordained  of  God,  and  the 
powers  confided  to  governors  are  held  in  trust  for  the  benefit 
of  the  governed.  This  is  essentially  true  of  all  forms  of 
government.  But  in  this  country,  the  doctrine  has  been 
everywhere  openly  declared,  and  lies  at  the  fou.ndation  of 
all  our  institutions.     That  the  ultimate  sovereignty  resides 


256  ALABAMA. 


Ex  parte  Tate. 


in  the  people ;  that  they  are  the  rightful  source  of  all 
power;  that  governments  emanate  from  them,  and  are 
instituted  for  their  weKare  and  happiness, — are  fimdamental 
ideas,  which  are  now  received  among  the  American  people 
without  controversy. 

The  powers  confided  to  government  in  order  to  fulfill  the 
general  object  and  intention  of  providing  for  the  welfare 
and  happiness  of  the  people,  and  specially  enumerated  in 
the  constitution  of  the  Confederate  States,  necessarily  vary 
in  their  nature  and  character,  according  to  the  subjects  to 
which  they  relate.  Among  them,  the  power  of  war  and 
peace  is,  beyond  question,  that  which  ranks  first  in  impor- 
tance. The  war-and-peace  power,  it  will  be  observed  by 
glancing  at  the  constitution,  is  conferred  with  great  care, 
and  in  the  most  ample  manner.  It  is  not  contained  in  any 
one  enumerated  power,  but  forms  the  subject-matter  of  six 
out  of  the  eighteen  enumerated  powers  in  terms,  and  of 
three  of  the  others  by  necessary  implication.  I  call  it  the 
war-and-peace  power,  not  because  there  is  any  power  so 
specially  named  in  the  constitution,  but  because  the  mode 
of  expression  is  convenient,  and  will  be  understood.  This 
war-and-peace  power,  conferred  on  the  congress  of  the 
Confederate  States  by  the  constitution,  with  so  much  care, 
and  in  so  ample  a  manner,  is  the  highest  and  most  vital 
trust  confided  to  that  government ;  because  upon  its  proper 
exercise  the  maintenance  and  protection  of  every  valuable 
right,  whether  of  individuals,  or  the  body  politic,  and  in- 
volving the  very  existence  of  both,  must,  in  case  of  insur- 
rection or  foreign  invasion,  ultimately  depend.  It  is  need- 
less to  do  more  than  state  a  proposition  which  must  com- 
mand the  assent  of  every  mind.  War  is  called  the  ultima 
ratio, — the  last  argument — the  last  reason  ;  because  unhap- 
pily, in  the  controversies  of  nations,  when  all  argument  and 
all  reason  ends,  war  begins.  The  nation  which  does  not 
mean  to  submit  to  the  demands  of  another  nation,  and  has 
"exhausted  the  argument,"  can  do  nothing  but  "  stand  by 
her  arms."  With  a  nation  like  ourselves,  struggling  for  a 
national  existence  wath  another  nation,  which  afiects  to 
treat  our  struggle  as  a  rebellion,  and  our  people  as  rebels, 
the  only  alternative  left  is,  subjugation  or  independence. 
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AVell  may  it  be  said,  then,  of  us,  that  not  only  are  life,  per- 
sonal hberty,  and  property,  the  trust  confided  in  our  instance 
to  the  war-and-peace  power  of  our  government,  but  our  very 
existence  as  a  government  and  people. 

To  fulfill  this  high  trust,  we  hold  it  to  be  the  manifest 
rigid,  and  the  imperative  duty  of  the  government  of  the 
Confederate  States,  to  exhaust,  if  it  becomes  necessary,  the 
entire  military  force  of  the  country,  in  men,  money,  and 
every  other  available  material  of  war  ;  hut  especially,  to  hold 
under  its  control,  and  to  employ,  all  the  males  of  tlie  country 
capable  of  hearing  arms,  or  of  'performing  other  military  ser- 
vice. Though  it  may  not  be  necessary  to  fortify  this  posi- 
tion by  authoiities,  I  prefer  to  let  a  few  of  the  eminent  men 
who  have  written  on  this  subject  speak. 

Vattel  (book  3,  ch.  2)  says :  "Every  citizen  is  bound  to 
serve  and  defend  the  State,  so  far  as  he  is  capable.  Society 
cannot  otherwise  be  maintained  ;  and  this  concurrence  for 
the  common  defense  is  one  of  the  principal  objects  of  every 
political  association.  Every  man  capable  of  carrying  arms, 
should  take  them  up  at  the  first  order  of  him  who  has  the 
power  of  making  war.  *  *  *  *  The  pubhc  authority 
raises  soldiers,  distributes  them  into  difierent  bodies,  under 
the  command  of  generals  and  other  ofiicers,  and  keeps 
tiiem  on  foot  as  long  as  it  thinks  necessary.  As  every  citi- 
zen, or  subject,  is  bound  to  serve  the  State,  the  sovereign  has 
a  right  to  enlist  whom  he  pleases.  No  person  is  naturally 
exempt  from  taking  up  arms  in  defense  of  the  State,  the 
obligation  of  every  member  of  society  being  the  same." 

To  the  same  efiect  is  Burlamaqui :  "The  obligation  under 
which  subjects  are  in  this  respect,  is  so  vigorous  and  strong, 
that,  strictly  speaking,  no  man  can  be  exempted  from  taking 
up  arms  when  his  country  calls  on  him  for  assistance,  and 
his  refusal  would  be  a  just  reason  not  to  tolerate  such  a 
person  any  longer  in  society.  If,  in  most  governments, 
there  are  some  subjects  exempt  from  military  services,  this 
immunity  is  not  a  privilege  that  belongs  to  them  by  right ; 
it  is  only  a  toleration  that  has  no  force  but  when  there  are 
troops  sufficient  for  the  defense  of  the  commonwealth,  and 
the  persons  to  whom  it  is  granted  follow  some  other  useful 
and  necessary  employment.     Excepting  this  case,  in  time 
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of  need  all  the  members  of  the  State  ought  to  take  the 
field,  and  none  can  be  lawfully  exempt." — Nat.  and  Political 
Law,  vol.  2,  p.  151. 

And  ^Tieaton :  "Of  the  ahsolide  international  rights  of 
States,  the  most  essential  and  important,  and  that  which 
lies  at  the  foundation  of  all  the  rest,  is  the  right  of  self- 
preservation.  This  right  necessarily  involves  all  other 
incidental  rights  which  are  essential  to  give  effect  to  the 
principal  end.  Among  these  is  the  right  of  self-defense. 
This,  again,  involves  the  right  to  require  the  military  ser- 
vice of  all  its  people  ;  to  levy  troops,  and  m&intain  a  naval 
force ;  to  build  fortifications,  and  to  impose  and  collect 
taxes  for  all  these  purposes." — Wheaton's  Liternational 
Law,  85. 

So  much  for  the  rigid,  and  now  as  to  the  dvhj  :  "In  the 
act  of  association,  by  "virtue  of  which  a  multitude  of  men 
form  together  a  state  or  nation,  each  individual  has  entered 
into  engagements  with  all  to  promote  the  general  welfare  ; 
and  all  have  entered  into  engagements  with  each  individual 
to  facilitate  for  him  the  means  of  supplying  his  necessities, 
and  to  j^romote  and  defend  him.  It  is  manifest  that  these 
reciprocal  engagements  can  no  otherwise  be  fulfilled,  than 
by  maintaining  the  political  association.  The  eniire  nation 
is,  then,  obliged  to  maintain  that  association  ;  and,  as  their 
preservation  depends  on  its  continuance,  it  thence  follows, 
that  every  nation  is  obliged  to  perform  the  duty  of  self- 
preservation." — Yattel,  book  1,  ch.  2,  §  16.  "The  law  of 
God  no  less  enjoins  a  whole  nation  to  take  care  of  their 
preservation,  than  it  does  private  men." — Burlamacjui,  vol- 
2,  p.  157.  "It"  (the  right  of  self-preservation)  "is  not  only 
a  ri(/ht  with  respect  to  other  states,  but  a  didy  with  respect 
to  its  own  members,  and  the  most  solemn  and  important 
which  the  state  owes  to  them."' — Wheaton's  International 
Law,  book  2,  ch.  1,  §  2. 

Mr.  Calhoun,  following  these  great  authorities,  and  speak- 
ing in  special  reference  to  our  American  governments, 
uses  this  emphatic  language  :  "So  long  as  this  state  of 
things  continues,  exigencies  will  arise,  in  which  the  entire 
power  and  resources  of  tie  coimavnity  will  be  needed  to 
defend  its  existence.     "When  this  is  at  stake,  every  other 
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consideration  must  yield  to  it.  Self-preservation  is  the 
supreme  law,  as  well  with  communities  as  individuals." — 
Discourse  on  Government,  p.  10. 

When  stating  thus  broadly  the  general  principle,  that 
the  state  has  the  right  to  call  into  the  field  all  men  capable 
of  bearing  arms,  we  mean  it  to  be  understood  in  reference 
to  that  co'mpound  system  under  which  we  hve,  and,  of 
course,  do  not  intend  to  include  within  the  power  of  the 
Confederate  States  those  ofiicials  of  the  State  governments 
who  may  be  necessary  to  the  continued  existence  and  prac- 
tical operation  of  those  governments. 

Having  established,  upon  reason  and  such  eminent 
authority,  that  it  is  both  the  right  and  the  duty  of  govern- 
ment, in  the  execution  of  its  high  trust  (the  war  power),  to 
exhaust,  if  necessary  for  the  public  defense,  or  in  other 
words  for  self-preservation,  "the  entire  power  and  resources 
of  the  community"  (Calhoun),  embracing  "every  citizen  or 
subject  capable  of  carrying  arms"  (Vattel  and  Burlama- 
qui),  and  from  which  it  is  said  "none  can  be  lawfully 
exempt"  (Burlamaqui) ;  we  approach  the  question  by  which 
the  apphcation  of  the  petitioner  must  be  determined,  and 
which  may  be  propounded  in  this  form :  Is  it  within  the 
power  of  the  congress  of  the  Confederate  States  to  grant 
•'j)ermanerd  and  irrejiealable  exemptions  from  mihtary  service, 
upon  any  terms,  or  any  consideration  ivhatsoever  ? 

It  is  manifest,  upon  looking  into  the  question  at  large,  and 
the  nature  of  government  as  considered  and  settled  by  nu- 
merous authorities,  that  there  are  certain  attributes  of  sov- 
ereignty— certain  high  functions  of  government — which  the 
legislature  has  no  right  to  give  or  grant  away.  They  can 
neither  be  surrendered  nor  sold.  They  cannot  be  vested  in 
private  persons  as  property,  or  in  the  nature  of  property, 
by  contract  or  otherwise  ;  but  must  be  kept  and  held  by  the 
legislature,  entire  and  undiminished,  for  the  benefit  of  the 
people — the  nation — as  public  functions  and  attributes 
of  sovereignty.  The  opinion  is  held  by  many  of  the  first 
legal  minds  of  the  country,  that  the  taxing  power  of  gov- 
ernment belongs  to  this  class.  But,  after  a  protracted 
struggle  between  the  authorities  of  the  State  of  Ohio  and 
the  judiciary  of   the  United  States,  over  this  question,  it 
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was  finallj  decided  by  the  supreme  court  of  the  United 
States,  that  the  State  legislature  of  Ohio  had  the  power  to 
bind  by  contract  all  future  legislatures,  in  fixing  by  an  or- 
dinary act  of  legislation  a  limitation  upon  the  taxing  power 
of  the  State. 

The  question  arose  in  this  wise.  The  legislature  of  Ohio, 
in  1845,  passed  a  banking  law,  under  which  a  "number  of 
banking  corporations  were  organized,  which  contained  a 
clause  fixing  the  amount  of  tax  the  banks  should  pay  dur- 
ing the  continuance  of  their  charters.  By  a  subsequent 
act,  passed  in  1351,  the  tax  upon  the  banks  was  increased. 
The  banks  denied  the  constitution ahty  of  this  latter  act,  in- 
sisting that  the  act  of  1845  was  a  contract,  and  as  such 
was  protected  from  repeal  or  alteration  by  the  10th  section 
of  the  1st  article  of  the  constitution  of  the  United  States, 
w^hich  forbids  that  any  State  shall  pass  laws  "  impairing 
the  obligation  of  contracts."  The  discussion  of  this  ques- 
tion, which  was  very  animated  and  protracted,  as  well  as 
very  able  and  instructive,  can  be  found  by  consulting  the 
following  cases :  Dehott  v.  Ohio  Life  Insurance  and  Trust 
Co.,  1  Ohio  St.  E.  563 ;  Mechanics  and  Traders'  Br. 
Ba.nh  v.  Debott,  ih.  591 ;  Knoup  v.  Piqua  Bank,  ib.  603  ;  To- 
ledo Bank  v.  Bond,  ib.  623.  The  supreme  court  of  Ohio,  in 
these  several  cases,  sometimes  varying  in  the  form  of  ex- 
pression used,  decide  in  general,  among  other  matters  not 
necessary  to  notice,  this  proposition :  That  the  taxing 
power,  which  constitutes  a  branch  of  the  legislative  power, 
and  which  is  of  vital  importance,  and  essential  to  the  ex- 
istence of  government,  cannot  be  surrendered  or  aban- 
.doned,  either  in  whole  or  in  part,  by  the  legislature,  to  pro- 
mote private  and  individual  interests,  so  as  to  limit  the 
power  and  control  of  future  legislation  over  it ;  and  that 
the  legislature  is  incompetent  to  make  any  contract  or  ar- 
rangement, whereby  the  legislative  power  over  it  can  be  to 
any  extent  surrendered  or  abridged. 

The  cases  of  The  Piqua  Bank  v.  Knoup,  and  The  Ohio 
Life  Ins.  and  Tr.  Co.  v.  Debott,  were  taken  to  the  supreme 
court  of  the  United  States.  That  court,  reversing  the  judg- 
ment of  the  Ohio  court,  decided — 1st,  that  the  act  of  Ohio 
of  1845,  chartering  the  banks,  in  the  clause  fixing  the  tax 
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was  a  contract  fixing  the  amount  of  taxation  to  which  the 
banks  were  to  be  subject,  and  not  a  law  prescribing  a  rule 
of  taxation  until  changed  by  the  legislature;  and,  2d,  that 
a  municipal  corporation,  in  which  is  vested  some  portion  of 
the  administration  of  the  government,  may  be  changed  at 
the  will  of  the  legislature  ;  but  that  a  bank,  where  the  stock 
is  owned  by  individuals,  is  a  private  corporation,  and  that 
its  charter  is  a  legislative  contract,  and  cannot  be  changed 
without  its  assent. — 16  How.  U.  S.  369.  This  decision  in 
The  Toledo  Bank  v.  Knoup  was  made  by  a  divided  court ; 
Justices  Catron,  Daniel,  and  Campbell,  dissenting ;  the  two 
latter  upon  the  construction  given  to  the  act,  and  Judge 
Catron  from  both  the  propositions. 

As  one  of  the  results  of  the  reasoning  employed  in  his 
opinion.  Judge  Catron  lays  down  the  following  :  "  That  ac- 
cording to  the  constitutions  of  all  the  States  of  this  Union, 
and  even  of  the  British  parliament,  the  sovereign  political 
power  is  not  the  subject  of  contract,  so  as  to  be  vested  in 
an  irrepealable  charter  of  incorporation,  and  taken  away 
from  and  placed  beyond  the  reach  of  future  legislation ; 
that  the  taxing  power  is  a  political  power  of  the  highest 
class,  and  each  successive  legislature,  having  invested  in  it, 
unimpaired,  all  the  political  powers  previous  legislatures 
had,  is  authorized  to  impose  taxes  on  all  property  in  the 
State  that  its  constitution  does  not  exempt."  Although 
Judge  Campbell  does  not  base  his  dissent  upon  the  ground 
that  no  such  contract  could  be  lawfully  made  by  the  legis- 
lature, but  only  on  the  ground  that,  by  a  true  construction 
of  the  act,  no  contract  was  in  fact  made,  his  reasoning  is 
so  apposite  to  the  first  ground,  that  I  quote  a  portion  of  it : 
"  The  powers  of  that  assembly  in  general,  and  that  of  tax- 
ation especially,  are  trust  powers,  held  by  them  as  magis- 
trates in  deposit,  to  be  returned  after  a  short  period  to 
their  constituents,  without  abuse  or  diminution.  The  na- 
ture of  the  legislative  authority  is  inconsistent  with  an  in- 
flexible, stationary  system  of  administration.  Its  office  is 
one  of  vigilance  over  the  varying  wants  and  changing  ele- 
ments of  the  association,  to  the  end  of  ameliorating  its 
condition.  Every  general  assembly  is  organized  with  the 
charge  of    the  legislative  powers  of    the  State  ;  each   is 
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placed  under  the  same  guidance,  experience  and  observa- 
tion ;  and  all  are  forbidden  to  impress  finally  and  irrevoca- 
bly their  ideas  or  policy  upon  the  political  body.  Each, 
with  the  aid  of  experience,  liberal  and  enlightened,  is  bound 
to  maintain  the  State  in  the  command  of  all  the  resources 
and  faculties  necessary  to  a  full  and  unshackled  self-gov- 
ernment." 

The  question  afterwards  assumed  a  new  form.  In  1851, 
after  the  institution  of  the  case  of  Piquo.  Bank  v.  Knoup 
and  others,  the  people  of  Ohio  made  a  change  in  their 
constitution,  in  which  they  incorporated  an  article  de- 
claring, in  effect,  that  the  legislature  should  levy  a  tax  on 
the  property  and  effects  of  all  banks  and  other  corporations, 
which  should  make  the  burden  of  taxation  on  them  pro- 
portionably  equal  to  that  borne  by  all  other  property.  This 
was  aimed  at  the  provision  in  these  bank  charters,  which 
fixed  a  certain  limit  to  taxation.  The  case  of  Dodge  v. 
Woolsey,  (18  Howard,  331,)  in  which  the  old  question  was 
presented  under  this  new  aspect,  was  carried  to  the  supreme 
court.  It  was  urged,  that,  as  the  people  of  Ohio  had 
changed  their  constitution,  so  as  to  make  it  the  duty  of  the 
legislature  to  make  all  taxes  proportionably  equal,  and  a 
law  had  been  passed  in  1852  raising  the  tax  on  the  banks  in 
order  to  carry  out  this  provision,  the  10th  section  of  the 
1st  article  of  the  constitution  of  the  United  States,  in  rela- 
tion to  "  laws  impairing  the  obligation  of  contracts,"  could 
no  longer  apply.  But  the  majority  of  the  supreme  coiu:t 
adliered  to  their  former  decision,  and  declared  that  the 
provisions  of  the  charter  granted  in  1845  were  still  in  force. 
Judge  Campbell  delivered  a  very  able  dissenting  opinion, 
in  which  Judges  Catron  and  Daniel  concurred.  We  give 
the  following  extract  from  his  opinion  :  "  My  conclusion  is, 
that  the  constitution  of  Ohio,  whether  it  be  regarded  as 
the  expression  of  the  sovereign  will  of  the  people,  that  the 
extraordinary  exemption  granted  to  these  corporations,  by 
which  they  contribute  unequally  to  the  public  support,  is 
contrary  to  the  genius  of  their  institutions ;  or,  whether 
they  are  inconsistent  with  a  just  apportionment  of  the 
public  burdens  ;  or  Avhether  as  a  declaration  of  the  exigency 
of  the  State  requii'ing  an  additional  contribution  from  them 
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to  its  revenue ;  or  a  judgment  of  condemnation  of  the 
former  government  for  an  abuse  of  tlie  powers  it  enjoyed  ; 
that  it  is  above  and  beyond  the  supervision  or  control  of  the 
judiciary  department  of  this  government." 

I  would  refer  those  who  desire  to  pursue  the  subject  of 
this  Ohio  controversy,  to  the  opinion  of  Bartley,  C.  J.,  of 
Ohio,  in  the  case  of  Tlie  Toledo  Bank  v.  Bond,  (svpraj  in 
which  the  decision  in  the  celebrated  Darimoidh  College  case 
(4  Wheaton,  518)  is  examined  and  combated,  and  the 
whole  subject  of  legislative  contracts  made  with  corporations 
is  discussed  with  great  fullness  and  ability. 

But,  many  j-ears  before  the  decision  of  the  Ohio  cases, 
this  same  question  in  relation  to  the  taxing  power  arose 
and  was  mooted  in  the  State  of  New  Hampshire,  in  the 
case  of  Brewster  v.  Hough,  10  N.  H.  138.  In  that  case, 
Parker,  C.  J.,  holds  this  language  :  "  The  power  of  taxation 
is  essentially  a  power  of  sovereignty,  or  eminent  domain  ; 
and  it  may  well  deserve  consideration,  whether  this  power 
is  not  inherent  in  the  people  under  a  republican  govern- 
ment, and  so  far  inalienable  that  no  legislature  can  make  a 
contract  by  which  it  shall  be  surrendered,  without  express 
authority  for  that  purpose  in  the  constitution,  or  some 
other  way  directly  from  the  people  themselves." 

In  view  of  this  divided  state  of  legal  opinion,  I  think  it 
may  be  fairly  claimed,  that  the  question,  whether  the /oa:fr(^ 
po^cer  is  not  one  of  those  great  attributes  of  sovereignty 
which  cannot  be  finally  surrendered  or  impaired  by  an 
ordinary  act  of  legislation,  still  remains  in  duhio,  and  the  con- 
test over  it  is  open  to  be  renewed  at  any  time,  by  those 
who  hold  that  it  is,  without  disrespect  to  the  settled  decis- 
ions of  the  courts.  One  observation  to  be  made  here  is, 
that  if  the  same  question  were  made  under  an  act  of 
congress  in  respect  to  limitations  on  the  taxing  power,  it  is 
by  no  means  certain  that  the  same  court  would  feel  bound 
to  make  the  same  decision  as  that  made  in  the  Ohio  cases* 
In  the  first  place,  the  constitutional  provision  in  respect  to 
"laws  imDairing  the  obligation  of  contracts,"  is  in  terms 
limited  to  the  "  States,"  and  does  not  include  the  United 
States.  In  the  second  place,  the  Avar  power  being  surren- 
dered by  the  States,  and  confided  in  the  United  States,  by 
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the  constitution,  the  taxing  power,  as  an  indispensable 
support  of  the  war  power,  becomes  in  the  hands  of  the 
latter  a  trust  of  greater  relative  consequence  and  impor- 
tance to  the  government  of  that  confederacy  than  to  any 
of  the  State  governments.  Indeed,  Judge  McLean,  who 
dehvered  the  opinion  of  the  majority  of  the  court  in  the 
case  of  The  State  Bank  of  Ohio  v.  Kaoup,  (supra,)  admits 
that,  but  for  the  constitutional  provision,  the  States  would 
have  the  sovereign  power  to  annul  such  a  contract. 

But,  whatever  may  be  the  law  in  regard  to  legislative 
limitations  on  the  taxing  power,  there  are  unquestionably 
certain  high  attributes  of  sovereignty,  which  do  not  allow 
of  any  such  hmitations.  Among  these  may  be  mentioned 
the  right  of  eminent  domain.  And  what  is  the  right  of 
eminent  domain?  It  is  thus  described  by  Vattel  (book  7, 
ch.  20) :  "  The  right  which  belongs  to  the  society,  or  to  the 
sovereign,  of  disposing  in  case  of  necessity,  and  for  the 
pubHc  safety,  of  all  the  wealth  contained  in  the  State,  is 
called  the  eminent  domain.'''  Under  the  provisions  of  the 
constitution  of  the  Confederate  States,  one  Umitation,  and 
one  only,  is  placed  on  this  right ;  and  that  is  the  provision 
which  declares,  that  "private  property  shall  not  be  taken 
for  public  use,  without  just  compensation. " — Art.  1, 
sec.  7,  §  13.  With  this  limitation,  there  is  nothing  which 
bears  the  nature  of  property,  whether  real  or  personal, 
corporeal  or  incoi'poreal,  which  may  not  be  taken  and  used 
under  it,  for  the  public  good  in  peace,  or  the  pubhc  defense 
in  war.  The  books  are  full  of  cases  involving  the  question 
of  its  nature  and  extent ;  and  the  current  of  decision  is 
uniform  and  unbroken,  that  no  limitation  can  be  placed 
upon  it  by  any  power  or  right,  private  or  public,  but  that 
which  has  been  named.  It  cannot  be  surrendered  by  legis- 
latiA-e  grant,  or  contracted  away  for  a  consideration,  under 
legislative  contracts.  One  legislature  cannot  vest  in  its 
grantees  or  beneficiaries  land,  or  goods,  or  corporate  fran- 
chises, no  matter  what  may  be  their  nature  or  kind,  so  securely 
that  a  succeeding  legislature  cannot  take  and  appropriate 
them  afterwards  for  the  public  use,  if  necessity  requires, 
upon  making  compensation  ;  and  of  the  existence  of  such 
necessity,  each  succeeding  legislatui-e  must  be  the  judge. 
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And  the  reason  for  this  is,  that  no  matter  who  may  be  the 
holder  of  property,  nor  how  solemnly  any  legislature  may 
have  declared  their  intention  that  its  grantees  shall  have  an 
exclusive  right  to  the  enjoyment  of  that  property,  whether 
it  be  a  tract  of  land,  or  the  franchise  of  a  railroad  company, 
such  legislation  cannot  make  them  more  or  less  than  private 
property  at  last,  and  this  great  attribute  of  sovereign 
power  holds  all  property  subject  to  be  taken  for  public  uses 
when  the  common  welfare  of  the  community  requires  it. 
What  sort  of  government  would  that  be,  which  did  not  hold 
under  its  constant  direction  and  control  the  great  public 
interests  which  stand  connected  with  our  roads,  bridges, 
ferries,  turnpikes,  railroads,  and  canals;  our  jails,  peni- 
tentiaries, court-houses,  and  capitols ;  our  market-places, 
streets,  and  wharves,  in  towns  and  cities ;  our  asylums, 
hospitals,  cemeteries,  and  public  seminaries  of  learning ; 
and,  as  more  immediately  connected  with  the  public  de- 
fense, our  forts,  arsenals,  armories,  and  navy-yards  ?  With- 
out this  power,  it  would  be  a  government  not  worth  the 
name ;  it  would  be  wholly  unequal  to  the  purposes  of 
government.  And  if,  by  legislative  contract,  or  otherwise, 
one  private  right  could  be  fastened  on  the  free  exercise  of 
this  power,  then  another  might  follow,  and  another,  when 
the  precedent  was  once  set,  which  would  result  in  its  ultimate 
practical  subversion,  and  the  public  good  would  be  made, 
in  the  end,  subservient  to  private  interests,  always  watchful, 
and  always  selfish.  To  close  at  once  the  door  to  all  danger 
of  the  kind,  the  doctrine  has  been  established,  that  this 
high  function  of  government  is  a  trust,  which  the  legislative 
power  as  trustee  has  no  capacity  to  give  away  or  contract 
away  ;  that  the  nature  of  the  trust  requires  that  it  should 
be  held  by  government  to  be  used,  and  that  it  must  remain 
in  full  and  vital  force,  to  be  put  into  exercise  whenever  the 
public  good  shall  require,  unembarrassed  by  claims  of 
private  rights. 

The  doctrine  of  eminent  domain  was  largely  discussed 
in  the  case  of  the  West  River  Bridge  v.  Dix  et  ah,  (6  How- 
ard, 507,)  which  case  went  to  the  full  extent  of  deciding, 
that  not  only  the  land  and  other  material  property  of  an 
incorporation  might  be  taken,  but  their  franchise  also.  It 
17 
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was  mucli  insisted  upon  by  the  counsel  for  the  bridge 
company  in  that  case,  that  the  taking  of  their  property 
and  franchise  was  in  violation  of  the  constitution  of  the 
United  States,  forbidding  the  States  to  pass  "  any  law 
impairing  the  obligation  of  contracts."  The  observations 
of  Judge  Daniel,  who  delivered  the  opinion  of  the  court, 
are  so  strong  and  well  expressed  on  this  point,  that  I  quote 
them  :  "No  State,  it  is  declared,  shall  pass  a  law  impairing 
the  obligation  of  contracts ;  yet,  with  this  concession  con- 
stantly yielded,  it  cannot  be  justly  disputed  that,  in  every 
political  sovereign  community,  there  inheres  necessarily  the 
right  and  the  duty  of  guarding  its  own  existence,  and  of 
promoting  the  interests  and  welfare  of  the  community  at 
large.  This  power  and  this  duty  are  to  be  exerted,  not  only 
in  the  highest  acts  of  sovereignty,  and  in  the  external 
relations  of  governments ;  they  reach  and  comprehend 
likewise  the  interior  polity  and  relations  of  social  hfe,  which 
should  be  regTdated  with  reference  to  the  advantage  of  the 
whole  society.  This  power,  denominated  the  eminent  do- 
main of  the  state,  is,  as  its  name  imports,  paramount  to  all 
private  rights  vested  under  the  government,  and  these  last 
are,  by  necessary  implication,  held  in  subordination  to  this 
power,  and  must  yield  in  every  instance  to  its  proper  exer- 
cise. *  *  *  *  Now,  it  is  undeniable,  that  the  investment 
of  property  in  the  citizen  by  the  government,  whether  made 
for  a  pecuniary  consideration,  or  founded  on  conditions  of 
civil  or  political  duty,  is  a  contract  between  the  state,  or 
the  government  acting  as  its  agent,  and  the  grantee ;  and 
both  the  parties  thereto  are  bound  in  good  faith  to  fulfill  it. 
But,  in  all  contracts,  whether  made  between  states  and 
individuals,  or  between  indi\aduals  only,  there  enter  condi- 
tions which  arise  not  out  of  the  literal  terms  of  the  contract 
itself;  they  are  superinduced  by  the  pre-existing  and  higher 
authority  of  the  laws  of  nature,  of  nations,  and  of  the 
community  to  which  the  parties  belong  ;  they  are  always 
presumed,  and  nmst  be  presumed,  to  be  known  and  recog- 
nized by  all ;  are  binding  upon  all,  and  need  never  therefore 
be  carried  into  express  stipulation,  for  this  could  add 
notliing  to  their  force.  Eveiy  contract  is  made  in  subor- 
dination to   them,   and   must  yield   to   their  control,   as 
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conditions  inherent  and  paramount,  wherever  a  necessity 
for  their  execution  shall  occur.  Such  a  condition  is  the 
right  of  eminent  domam." 

These  principles  have  been  settled  in  a  great  number  of 
cases ;  and  it  is  believed  that  no  respectable  authority  can 
be  found  which  conflicts  with  them, — See  the  following 
cases:  Charles  li'iver  Bridge  v.  Warren  Bridge,  11  Peters, 
546 ;  Beehnan  v.  S.  &  S,  Railroad^  3  Paige,  45  ;  Rogers  v, 
Bradshaiv,  20  Johns.  742;  Boston  Water  P.  Go.  v.  Worcester 
R.  R.,  23  Pick.  360;  Tuchahoe  Canal  case,  11  Leigh,  75; 
Crosby  V.  Hanover,  36  N.  H.  404 ;  7  N.  H.  35 ;  10  N.  H.  138; 
7  Foster,  (N,  H.)  183;  Bi/er  v.  Tuskaloosa  Bridge  Co., 
2  Porter,  297 ;  Young  v.  McKenzie,  3  Kelly,  (Geo.)  31 ; 
2  Gray,  (Mass.)  2;  14  Illinois  R.  314;  31  Penn.  R.  37; 
1  Sneed,  (Tenn.)  176. 

A  question  here  presents  itself,  the  answer  to  which  must 
determine  this  controversy.  Do  not  all  states  possess  a 
sovereign  attribute,  by  which  they  have  the  right  to  com- 
mand and  control  the  personal  services  of  their  citizens,  for 
the  public  defense,  in  case  of  war  or  insurrection,  which  is 
not  distinguishable  in  principle  from  the  right  of  eraineyii 
domain  over  property  ?  That  they  have  the  right,  and  that 
it  is  their  duty,  if  the  public  safety  requires,  to  call  into  the 
field  their  entire  male  population — "all  men" — "every  man" 
— "every  resident  citizen  or  subject" — the  authorities  we 
have  alread}^  quoted  conclusively  prove.  Wheaton  says,  the 
state  "has  the  right  to  require  military  service  of  all  its  peo- 
ple-^'' Vattel,  that  "every  raan  capable  of  bearing  arms  should 
take  them  up  at  the  first  order  of  him  who  has  the  power 
of  making  war,"  and  that  "no  person  is  naturally  exempted 
from  taking  up  arms  in  defense  of  tlie  state ;"  Burlamaqui, 
that  "  no  man  can  be  exempted  from  taking  up  arms,  when 
his  country  calls  on  him  for  assistance;"  Calhoun,  that 
"exigencies  will  arise,  in  which  the  entire  poicer  and  resources 
of  the  community  will  be  needed  to  defend  its  existence. 
"Wlien  this  is  at  stake,  every  other  consideration  must  yield 
to  it.  Self-preservation  is  the  supreme  law,  as  well  with 
commuDities  as  individuals."  The  reason  for  giving  to  the 
right  this  broad  and  sweeping  extent,  is  pithily  stated  by 
Mr.  Monroe,  as  quoted  in  Jeffers  v.  Fair  (32  Geo.  R.)  :  "The 
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commonwealth,  he  says,  has  a  right  to  the  services  of  all 
its  citizens,  or  rather,  the  citizens  composing  the  common- 
wealth have  a  right,  collectively  and  individually,  to  the 
service  of  each  other,  to  repel  any  danger  that  may  be  me- 
naced." This  agrees  v/ith  Vattel,  where  he  says,  "Every 
member  of  society  is  obhged  to  serve  and  defend  the  state, 
as  far  as  he  is  capable.  Society  can  not  otherwise  be  main- 
tained ;  and  this  concurrence  for  the  common  defense  is  one 
of  the  principal  intentions  of  every  political  association." 
Upon  reason  and  authority  we  find,  then,  that  the  right  of 
government  over  the  persons  of  its  citizens,  for  the  public 
defense,  is  as  broad  and  unqualified  as  language  can  make 
it,  and  fully  equal  in  degree  to  that  existing  over  property 
by  the  right  of  eminent  domain,  because  it  comprehends  all, 
and  the  right  over  property  can  go  no  further, 

TVlien  we  come  to  consider  the  nature  of  the  trust  con- 
fided to  government  in  the  due  exercise  of  this  great  power, 
it  must  be  confessed  that  this  is  of  higher  importance  than 
that  over  property,  because  the  latter  relates  mainly  to  the 
proper  administration  of  afi'airs  and  the  well-being  of  the 
state  in  time  of  peace,  and  the  former  to  the  very  existence 
and  preservation  of  the  state  when  threatened  with  war  and 
subjugation ;  and  if  it  be  incompatible  with  the  nature  of 
the  one,  as  has  been  conclusively  shown,  to  suffer  any  posi- 
tive diminution  or  limitation,  even  under  the  influence  of 
the  most  solemn  legislative  contracts,  the  same  principle 
must  hold  good,  with  even  greater  reason,  in  case  of  the 
other.  If  it  has  been  wisely  determined,  that  one  legisla- 
ture has  not,  and  can  not  have,  the  power  to  bind  succeeding 
legislatures,  by  contract  or  otherwise,  so  as  to  exempt  ab- 
solutely any  property,  real  or  personal,  from  the  right  of 
eminent  domain;  what  reason  can  there  be,  on  principle,  in 
holding  that  one  legislature  shall  have  the  power  to  bind 
its  successors,  by  irrepealable  exemptions,  from  exercising 
that  more  vital  and  essential  sovereign  attribute,  the  right 
to  call  into  the  field  every  citizen  of  the  state,  should  the 
public  safety  require  it?  Does  a  man  cease  to  be  a  citizen, 
because  the  law,  for  reasons  of  public  policy,  gives  him  for 
the  time  an  exemption  from  military  service?  Until  he 
ceases  to  be  a  citizen,  with  the  rights  and  the  duties  which 
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appertain  to  citizenship,  he  can  not  exonerate  himself,  nor 
be  exonerated  by  the  legislative  power,  from  the  obligations 
which  inherently  attach  to  that  relation.  Protection  is  his 
right,  and  allegiance  his  duty,  so  long  as  he  remains  a  citi- 
zen ;  and  the  highest  duty  of  allegiance  is  to  respond  to 
the  call  of  his  country  for  soldiers,  when  her  hberty,  includ- 
ing his  own,  is  threatened,  and  her  existence  endangered  by 
an  invading  enemy.  Although  the  legislature,  for  reasons 
of  pubUc  policy,  may  have  granted  him  an  exemption,  he 
no  more  ceases,  by  reason  of  such  exemption,  to  hold  the 
relation  of  citizeti  to  his  state,  and  so  liable  to  military  duty, 
if  the  public  safety  under  new  exigencies  shall  need  his 
services,  than  property  ceases  to  be  property,  because  it 
may  have  been  clothed  with  the  exclusive  privileges  of  a 
franchise  created  by  legislative  contract.  The  franchise  is 
subject  to  the  right  of  eminent  domain,  like  all  other  prop- 
erty, by  an  implied  condition,  which  necessarily  entered 
into  the  contract  by  which  it  was  created,  if  the  pubhc  good 
required  it  to  be  taken.  The  citizen,  in  Uke  manner,  is 
liable  to  the  call  to  military  service,  as  a  citizen,  if  new 
exigencies  should  arise,  notwithstanding  he  may  have  been 
exempted  ;  and  if  he  claims  exemption  under  a  legislative 
contract,  the  answer  is,  that  in  every  such  contract  there  is 
an  imphed  condition,  that  any  succeeding  legislature,  acting 
in  good  faith,  and  for  the  public  safety,  should  have  power 
to  repeal  such  exemption. 

Precedents  and  decisions  on  this  subject  are  not  common, 
for  the  question  has  never  been  brought  to  a  decision  in 
England,  so  far  as  we  can  find,  and  in  this  country  very 
rarely  until  lately.  Although  the  principles  which  govern 
the  case,  as  we  have  shown,  are  old,  and  long  established, 
there  seem  to  have  been  few  occasions  on  which  it  was 
necessary  to  give  them  application.  This  may  have  arisen 
from  the  fact,  that  it  has  been  rarely  found  necessary  to 
revoke  exemptions  alleged  to  be  founded  on  contract ;  or 
from  the  fact  that,  in  view  of  those  fundamental  principles 
which  govern  the  relation  of  citizen  and  state,  few  have 
thought  it  necessary  to  contest  the  sovereign  attribute  in 
subordination  to  which  all  exemptions  are,  and  must  ever 
remain,  revocable. 
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There  is  one  American  authority,  however,  a  decision 
made  many  years  ago  in  Massachusetts,  which  bears  upon 
the  question.  That  is  the  case  of  the  CommomceaWi  v. 
Bird,  12  Mass.  E.  442.  In  1793,  the  legislature  of  Massa- 
chusetts passed  an  act,  declaring  that  all  persons,  who  had 
"held  the  office  of  a  subaltern,  or  officer  of  higher  rank," 
under  the  government  of  the  United  States,  or  any  of  the 
States,  were  exempted  from  militia  duty.  Bird  had  acquired 
an  exemption  from  militia  duty  under  this  statute,  by  being 
a  lieutenant  of  cavalry,  which  office  he  had  held  nearly  two 
years.  In  1800,  the  legislature  repealed  the  former  law, 
and  declared  that  no  officers  should  be  exempt,  but  such 
as  had  completed  a  term  of  service  of  five  years  ;  but  with 
a  proviso  in  favor  of  those  who  had  already  acquired 
exemptions.  Under  this  act.  Bird  was  still  exempted. 
But,  in  1810,  another  law  was  passed,  including  all  who 
had  not  performed  service  for  five  years.  Bird  claimed  his 
exemption,  upon  the  ground  that  an  exemption  once  granted, 
in  consideration  of  public  services  performed,  could  not  be 
destroyed  or  taken  away.     The  court  said  : 

"The  only  question,  therefore,  is,  whether  the  legislature 
had  power,  under  these  circumstances,  to  revoke  the  exemp- 
tion formerly  enjoyed  by  Bird,  and  to  require  him  to  do 
duty  among  the  conditional  exempts.  We  are  not  prepared 
to  say  that  one  set  of  legislators  can  control  their  suc- 
cessors to  this  extent,  in  a  case  of  such  Htal  importance  to 
the  commonwealth.  There  may,  undoubtedly,  be  cases  in 
which  it  might  be  deemed  a  breach  of  the  pubhc  faith  to 
revoke  such  exemptions ;  and  it  is  not  to  be  supposed  that 
the  legislature  would  do  it,  in  any  case,  without  very  pow- 
erful motives.  But  we  are  not  authorized  to  weigh  those 
motives,  or  to  suffer  them  to  have  any  infiuence  on  our 
decision,  when  the  law  is  clearly  and  unequivocally  expressed. 
We  cannot,  in  this  case,  allow  the  exemption  claimed  by  the 
respondent,  without  deciding  that  the  legislature  caimot, 
under  any  circumstances,  require  the  services  of  an  indi- 
vidual who  has  once  been  exempted.  We  must  say,  that 
an  able-bodied  citizen,  whose  sei^ices  in  the  militia  have 
been  dispensed  with,  or  commuted,  in  time  of  peace  and 
tranquillity,  can  never  afterwards  be  compelled  to  lend  his 
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aid  to  the  government,  although  the  existence  of  the  State 
may  be  threatened  by  the  most  formidable  foreign  or 
domestic  enemy.  We  can  see  no  principle  on  which  the 
exemption  in  this  case  could  be  allowed,  that  would  not  also 
involve  a  case  like  that  here  supposed.  This  would  be  car- 
rying those  exemptions  to  an  extent  that  never  could  have 
been  contemplated,  either  by  the  legislature  who  granted 
them,  or  by  the  citizen  who  performed  the  conditions  pre- 
scribed by  the  law." 

This  case,  and  the  grounds  taken  in  the  opinion  of  the 
court,  I  hold  to  be  a  good  authority  to  show  that  all  exemp- 
tions from  service  are  revocable.  By  the  same  rule,  and 
the  same  reasoning,  the  legislature  could  revoke  the  exemp- 
tions even  of  those  who  had  performed  service  under  the 
law  of  1810,  for  the  full  term  of  five  years ;  and  yet  that 
would  as  clearly  be  an  exemption  under  a  legislative  con- 
tract, as  in  a  case  of  substitution. 

Mihtary  exemptions  commonly  are  not,  and  rightfully 
and  lawfully  cannot  be,  granted  as  a  boon  or  privilege. 
They  proceed  on  the  ground  of  public  policy,  and  are 
intended  to  subserve  the  public  interests.  All  men  cannot 
go  to  the  field,  even  those  who  are  able-bodied.  The 
country,  in  war,  as  well  as  in  peace,  indispensably  requires 
that  a  large  number  of  such  men  should  remain  at  home, 
to  govern  the  state,  and  keep  in  active  operation  agricul- 
ture and  the  mechanic  arts,  and  the  interests  of  education 
and  religion,  as  subsidiary  to  the  great  work  of  defending 
the  public  liberties.  Such  exemptions,  as  they  ought  never 
to  be  granted  except  on  grounds  of  pubhc  policy,  so  ought 
never  to  be  revoked  except  upon  the  like  ground  of  public 
policy.  Mere  grace  and  favor  in  granting,  or  mere  caprice 
and  oppression  in  revoking,  are  unworthy  motives  not  to  be 
imputed  to  the  legislature.  It  is  their  duty  (and  to  this, 
and  this  only,  are  they  bound),  to  deal  with  the  whole  ques- 
tion in  good  faith,  as  the  representatives  of  the  people, 
holding  in  their  hands  the  high  and  solemn  trust  of  defend- 
ing to  the  best  of  their  abilities  the  liberties  of  the  country. 
And  if  they  but  observe  good  faith,  there  can  be  no  exemp- 
tion granted,  but  what  may  be  revoked  by  the  same  or  a 
subsequent  legislature. 
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It  would  exhibit  a  strange  adjustment  of  the  principles 
and  powers  of  government,  if  it  can  be  laid  down  as  law, 
(see  authorities  supra,)  that  all  the  money  in  the  world  could 
not  suffice  to  purchase,  even  through  the  solemn  formalities 
of  a  legislative  contract,  the  exemption  of  a  piece  of  land 
from  being  taken  by  the  state  for  a  road,  or  a  bridge,  or 
the  site  for  a  fort,  if  the  public  good  required  it ;  and  yet 
that  an  able-bodied  citizen  could  be  allowed  by  law  to  buy, 
for  a  few  dollars,  an  absolute  exemption  from  the  military 
service  of  his  country,  although  that  country  might  at  the 
time  be  engaged  in  a  death-struggle  to  maintain  his  hber- 
ties  and  its  own  existence.  If  that  be  law,  push  it  to  its 
consequences,  and  let  us  see  how  it  will  appear.  Here  is  ft 
class  of  exempts,  with  their  discharges  in  their  pockets ; 
and  there  is  a  body  of  their  fellow-citizens,  with  no  more 
personal  rights  to  protect,  and  probably,  in  proportion  to 
numbers,  less  property,  engaged  in  deadly  combat  for  the 
common  liberties  of  the  country,  and  withal  too  few  in 
numbers  to  cope  with  the  enemy  ;  and  yet  the  legislature  is 
utterly  powerless  to  compel  the  former  to  render  assistance. 
Such  a  phase  of  the  case  shocks  us  by  its  inconsistency 
and  inequahty.  Its  odious  and  unequal  character  goes  far 
to  persuade  the  judgment  that  there  can  be  no  law  for  such 
a  case ;  that  it  is  irreconcilable  with  justice  and  sound 
policy,  and  therefore  is  not  law.  To  avoid  aU  possible  con- 
tingencies of  the  kind,  we  go  back  to  fundamental  princi- 
ples, and  say  that  the  high  and  solemn  trust  confided  to 
the  legislature,  in  the  possession  and  exercise  of  the  war 
power,  it  cannot  surrender  or  sell ;  it  cannot  abrogate  or 
relinquish ;  and  that  all  laws  granting  military  exemptions, 
must  be  taken  with  the  complied  condition,  that,  if  the 
pubHc  safety  shall  require  it,  they  may  be  revoked  and  set 
aside. 

We  have  not  deemed  it  necessary  to  discuss  the  question, 
whether  or  not,  under  a  proper  construction  of  the  act  of 
congress  which  gi'ants  exemption  to  those  who  furnish  sub- 
stitutes, the  power  is  left  in  congi-ess  to  revoke  at  pleasure 
such  exemptions  by  virtue  of  the  act  itself.  Difierences  of 
opinion  on  this  question,  it  is  manifest,  prevail  in  the  coun- 
try ;  and  as  there  were,  in  our  judgment,  higher  and  firmer 
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grounds  on  which  to  base  a  decision,  we  have  preferred  to 
waive  the  discussion  of  that  question.  The  principles  on 
which  we  rest  our  decision  equally  apply,  no  matter  what 
may  be  the  construction  given  to  the  act. 

I  sum  up  the  views  we  hold  on  the  questions  involved  in 
this  inquiry,  in  the  following  propositions  : 

1.  That  the  war-and-peace  power,  conferred  on  the  con- 
gress of  the  Confederate  States  by  the  constitution,  is  the 
highest  and  most  vital  trust  confided  to  that  government ; 
because  upon  its  proper  exercise  the  maintenance  and  pro- 
tection of  every  valuable  right,  whether  of  individuals  or 
the  body  poHtic,  and  involving  the  very  existence  of  both, 
must,  in  case  of  insurrection  or  foreign  invasion,  ultimately 
depend. 

2.  That,  to  execute  this  high  trust,  it  is  the  imperative 
duty,  as  it  is  the  manifest  right  of  that  government,  to  ex- 
haust, if  it  becomes  necessary,  the  entire  military  force  of 
the  country,  in  men,  money,  and  every  other  available  ma- 
terial of  war ;  but  especially  to  hold  under  its  control  and 
to  employ  all  the  males  of  the  country  capable  of  bearing 
arms,  or  of  performing  other  military  service. 

3.  That,  in  view  of  this  high  trust  and  this  great  correla- 
tive duty,  conferred  and  imposed  upon  that  government  for 
the  pubhc  defense  and  the  preservation  of  life,  Uberty  and 
property,  it  is  not  in  the  power  of  any  congress  to  grant 
permanent  and  irrepealable  exemptions  from  military  service, 
upon  any  terms,  or  any  consideration  whatever ;  but  that 
all  exemptions  granted  by  congress,  must  be  taken  under 
the  imphed  condition  that,  if  the  exigencies  of  the  country 
require,  they  may  be  revoked  and  set  aside ;  and  that  each 
successive  congress  must  be  the  judge  of  what  the  public 
defense  and  the  necessities  of  the  country  from  time  to 
time  require. 

4.  Proceeding  upon  these  principles,  we  decide,  that  the 
act  of  congress  of  January  5th,  1864,  which  declares,  "that 
no  person  shall  be  exempted  from  mihtary  service  by  rea- 
son of  his  having  furnished  a  substitute,"  and  the  act  of 
February  17th,  1864,  which  repeals  all  previous  exemptions, 
both  have  the  effect  of  repealing  so  much  of  the  act  of 
April  16th,  1862,  as  allows  an  exemption  to  any  one  fur- 


274  ALABAMA. 


Adams  v.  Adams. 


nishing  a  substitute,  and  are  constitutional  and  valid  ;  and 
that  the  petitioner  in  this  case  is  now  liable  to  military  ser- 
vice, agreeably  to  the  provisions  of  said  acts  of  January 
6th  and  Febniary  17th,  1864,  notwithstanding  he  had  fur- 
nished a  substitute. 

The  decree  of  the  chancellor,  refusing  to  discharge  the 
petitioner,  is  affirmed. 

STONE,  J. — While  it  is  not  my  intention  to  write  a  dis- 
senting opinion  in  this  case,  I  wish  it  understood  that  I  do 
not  commit  myself  to  the  opinion  or  arguments  of  my 
brothers.  I  wish  this  published  with  the  opinion  of  the 
court,  if  I  do  not  file  a  more  extended  opinion. 


■  ADAMS  vs.  ADAMS. 

[petition  by  widow  for  allotment  op  dower.] 

1.  Widoic's  dissent  from  husband's  will,  as  necessary  io  perfect  right  of  dower. 
Under  the  Code(9l6U9),  as  under  the  former  statutes,  the  failure  of 
the  widow  to  dissent,  within  twelve  months,  from  the  will  of  her  de- 
ceased liusbaud,  is  a  bar  to  her  right  of  dower,  it  the  will  makes  any 
provision  for  her  which  does  not  appear  to  have  been  intended  as  an 
addition  to  her  dower. 

2.  Election  iy  widow  between  testamentarij  and  statutorxj  provisions  ;  conclu- 
siveness and  effect  of. — Where  the  will  of  the  deceased  husband  makes 
a  i)rovision  for  the  widow,  which  does  not  appear  to  ha%'e  been  in- 
tended as  an'  addition  to  her  dower,  a  case  of  inconsistent  rights  is 
presented,  and  she  is  driven  to  an  election  between  them;  and, 
altliough  she  is  not  concluded  bj'  an  election  unadvisedly  made,  she 
cannot  avoid  it  while  retaining  the  property  which  she  has  received 
by  virtue  of  it:  her  only  remedy  agairist  such  election  is  in  eciuity, 
where  she  can  obtain  relief  on  the  restoration  of  what  she  has  re- 
ceived. 

3.  Such  election  bars  dower  at  laxv. — The  fact  that  the  widow  has  elected 
to  take  the  [jrovision  made  for  hcjr  by  the  will,  and  still  retains  the 
l)rop(;rty  which  she  received  by  virtue  of  that  election,  is  a  bar  to 
her  claim  for  dower  in  tiie  jirobate  court. 

4.  Jute-nuptial  contract  no  bar  to  doner. — An  ante-nuptial   contract,  by 
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which  it  is  stipulated  that  the  marriage  "  is  not  to  affect  any  estate 
or  property  that  either  of  the  parties  may  have  at  the  time  of  the 
marriage,  but  each  has  the  right  to  dispose  of  their  own  property  as 
they  may  choose  to  do,  and  tliat  the  marriage  shall  have  no  effect,  or 
create  any  lien  upon  each  other's  property  or  effects  whatever,  as  is 
now  provided  by  law," — is  not  a  bar  to  the  widow's  claim  for  dower 
in  the  jirobate  court. 

Appeal  from  the  Probate  Court  of  Dallas. 

In  the  matter  of  the  petition  of  Mrs.  Aritta  M.  Adams, 
for  an  allotment  of  her  dower  in  the  real  estate  of  which 
her  deceased  husband,  John  Adams,  died  seized  and  pos- 
sessed.    The  petition  is  nowhere  set  out  in  the  record,  nor 
does  the  record  show  when  it  was  filed.     The  decedent's 
last  will  and  testament,  which  was  dated  the  18th  October, 
1859,  was  admitted  to  probate  on  the  18th  November,  1861. 
The  widow^  filed  her  written  dissent  from  the  will  on  the  3d 
March,  1862.     Her  claim  of  dower  was  contested  by  the 
executors  and  heirs-at  law,  who  filed  the  following  pleas: — 
"  1st,  that  the  petitioner  is  not  enttitled  to  dower  in  the  real 
estate  of  which  her  husband  died  seized  and  possessed ; 
2d,  that  the  petitioner  is  not  entitled  to  dower  in  the  lands 
mentioned  m  her  said  petition ;  3d,  that  the  petitioner,  by 
virtue  of  an  ante  nuptial   contract,  entered   into  between 
her  and  her  said  husband,  John  Adams,  rehnquished  her 
right  to  dower  for  a  valuable  consideration,  and,  in  pur- 
suance of  said  agreement,  after  the  death  of  her  said  hus- 
band, with  a  full  knowledge  of  the  provisions  made  for  her 
in  the  last  will  of  her  said  husband,  accepted  and  received 
the  said  provision,  so  made  for  her  in  said  will,  in  heu  of 
her  dower,  and  still  has  in  her  possession  the  property  so 
delivered  to  her  by  the  executors  in  lieu  of  dower ;  and  that 
the  said  petitioner  so  received  and  accepted  from  the  said 
executors  the  said  property  before  she  dissented  from  the 
will  of  her  said  husband."     The  petitioner  took  issue  on 
the  first  and  second  pleas,  and  demurred  to  the  third, 
assigning  as  causes  of  demurrer — "  1st,  that  the  said  plea 
is  double ;  and,  2d,  that  the  matters  of  defense  set  up  in 
said  plea  are  not  cognizable  in  the  probate  court,  and  said 
court  has  no  jurisdiction  over  them."     The  coui't  sustained 
the  demurrer. 
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On  the  trial,  at  the  June  term,  1862,  as  the  bill  of  excep- 
tions shows,  the  petitioner  proved  her  marriage  with  the 
decedent,  and  his  death,  and  then  offered  evidence  tending 
to  prove  his  seizin  and  possession,  at  the  time  of  his  death, 
of  the  lands  described  in  her  petition ;  and  she  also  read  in 
evidence  the  will  of  the  decedent,  and  her  dissent  from  it. 
Bj  said  wiW.,  the  testator  bequeathed  to  his  said  wife  three 
slaves,  his  carriage,  a  portion  of  his  household  and  kitchen 
furniture,  and  a  pecuniary  legacy  of  $250  ;  and  bequeathed 
and  devised  all  the  residue  of  his  estate  to  his  six  children 
by  a  former  marriage.  The  contestants  offered  in  evidence, 
after  proving  its  execution,  an  ante-nuptial  contract  en- 
tered into  between  the  petitioner  and  the  decedent;  but  the 
court  rejected  it,  on  motion  of  the  petitioner,  and  the  con- 
testants excepted.  Said  contract  was  in  the  following 
words : 

"  State  of  Alabama, )  This  indenture,  made  and  entered 
Dallas  County,  j  into  this  6th  day  of  November,  A. 
D.  1854,  between  John  Adams,  senior,  of  the  first  part,  and 
Aritta  Carson,  of  the  second  part,  -witnesseth,  that  whereas 
a  marriage  is  intended  between  the  above-named  parties, 
it  is  expressly  agreed  by  and  between  the  said  parties,  that 
said  intended  marriage,  after  the  consummation  of  the 
same,  and  carried  into  effect,  that  the  same  is  not  to  ejfed 
any  estate  or  property  that  either  of  the  parties  may  have 
at  the  time  of  the  marriage,  but  each  has  the  right  to  dispose 
of  their  own  property  as  they  may  choose  to  do  ;  and  that 
the  marriage  shall  have  no  effect,  or  create  any  lien,  upon 
each  other's  property  or  effects  whatever,  as  is  now  pro- 
vided by  law.     In  witness  whereof,"  <fcc. 

(Signed  by  both  parties,  and  attested.) 

"  The  contestants  were  allowed  by  the  court,  against  the 
objection  of  the  petitioner,  to  make  the  following  proof: 
They  introduced  a  witness  who  testified,  that  he  was  the 
overseer  of  said  John  Adams  at  the  time  of  his  death,  and 
remained  on  the  place  until  after  the  i)roperty  was  divided 
by  the  executors  ;  that  he  knew  the  property  bequeathed  to 
the  petitioner  by  the  said  John  Adams,  and  that  it  was 
worth,  at  the  time  of  the  division,  $2,000,  or  $2,500 ;  that 
the  petitioner  was  acquainted  with  the  provisions  of  her 
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said  husbaud's  will  in  her  favor,  and  with  the  value  of  the 
property  thereby  bequeathed  to  her  ;  that  on  said  division, 
before  she  ifiled  her  dissent  from  said  will,  she  accepted 
from  the  executors  all  the  property  bequeathed  to  her  by 
said    will,  except  some  $250  in  money,  or  thereabouts,  in 
lieu  of  her  dower  and  distributive  share,  and  stated  that 
she  was  entirely  satisfied  with  the  same,  and  was  willing  to 
abide  by  the  will,  and  to  take  the  provision  made  for  her  in 
it ;  that  the  legatees  in  the  will  agreed  to  give  her,  in  addi- 
tion to  the  provision  for  her  in  the  will,  about  $1660,  and 
she  agreed  to  receive  the  sam-e,  and  to  abide  by  the  will ; 
that   she  received  of  that  sum,  before  filing  her  dissent 
from  the  will,  about  $260  ;  that  she  had  in  her  possession 
at  the  time  of  fihng  her  petition  for  dower,  and  now  has  in 
her  possession,  all  the  property  so  received  by  her  ;  that, 
at  the  time  of  her  marriage  with  said  John  Adams,  she  had 
a  quarter-section  of  land,  and  some  stock,  which  were  to- 
gether worth  about  $1600,  which  she  still  retained  in  her 
own  right,  and  now  has  in  her  possession  ;  that  she  is  about 
sixty- six  years  old,  and  her  youngest  child  is  about  twenty 
years  old ;  and  that  she  had  no  child  by  said  John  Adams. 
"  The  foregoing  being  aU  the  evidence  in  the  case,  the 
court  thereupon  decreed,  that  the  petitioner  was  entitled  to 
dower  in  said  lands,  and  that  the  same  should  be  allotted 
to  her;  to  which  decree  the  contestants  excepted." 

The  final  decree,  the  sustaining  of  the  demurrer  to  the 
third  plea,  and  several  rulings  of  the  court  on  questions  of 
evidence,  which  require  no  particular  notice,  are  the  mat- 
ters now  assigned  as  error. 

J.  E.  John,  F.  S.  Blount,  and  T.  B.  Wetmoke,  for  ap- 
pellants.—1.  If  the  third  be  double,  it  is  not  demurrable 
on  that  account. —  Wynne  v.  Whisenant,  37  Ala. 

2.  At  common  law,  if  the  husband's  will  made  a  provi- 
sion for  the  widow,  in  lieu  of  dower,  and  she  accepted  that 
provision,  this  barred  her  dower.  Under  our  statutes,  a 
provision  in  the  wiU  is  presumed  to  be  in  lieu  of  dower, 
unless  it  is  expressly  stated  to  be  otherwise  intended. 
Therefore,  if  the  widow  elects  to  receive  the  provision  made 
for  her  in  the  will,  and  retains  the  property  which  she  has 
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received  by  virtue  of  that  election,  her  right  of  dower  is 
barred,  and  she  cannot  afterwards  dissent  from  the  wall. 
Hilliard  v.  Binford,  30  Ala.  996  ;  Vaughn  v.  Vaughn,  ;-^0  Ala. 
332  ;  Bacon's  Abr.  221-23,  and  cases  cited.  This  principle 
is  apphcable  with  peculiar  force,  where  her  election  was 
made  pursuant  to  contract  for  valuable  consideration,  as 
in  this  case. 

3.  That  this  defense  might  be  made  in  the  probate  court, 
see  Kennedy  v.  Mills,  13  Wendell,  555  ;  Light  v.  Light, 
21  Penn.  St.  (9  Har.)  411;  2  Sch.  &  Lef.  441;  Bidl 
V.  Church,  5  Hill,  206  ;  2  Denio,  430. 

4.  All  the  assignments  of  error  are  insisted  on. 

Geo.  W.  Gayle,  contra. — 1.  The  third  plea  to  the  peti- 
tion was  demurrable  for  duplicity. — 1  Chitty's  PL  226. 

2.  The  ante- nuptial  contract  was  no  bar  to  dower  at  law, 
or  in  the  probate  court. —  Gould  v.  JVomack,  2  Ala.  99  ; 
3Iartin  v.  Martin,  22  Ala.  200  ;  JVelA  v.  Webb,  29  Ala.  600 
BlacJcburn  v.  Blackburn,  16  Ala.  635. 

3.  MaiTiage,  seizin,  and  death  of  the  husband  being 
shown,  the  probate  court  is  compelled  to  allot  dower  to  the 
widow. — See  cases  above  cited ;  also,  5  Sm.  &  Mar.  559 ; 
6  ib.  737.  The  question  of  election  is  exclusively  of  equi- 
table jurisdiction. — Heaves  V.  Garrett,d4:  Ala.  558;  2  Story's 
Equity,  §  1097 ;  3  Bacon's  Abr.  317;  Saltmarsh  v.  Smith, 

32  Ala.  404;  VanOrden  v.  VanOrden,  10  John.  30 ;  Blair 
V.  Harrison,  11  Illinois,  384  ;  Croade  v.  Ligraham,  13  Pick. 

33  ;  8  Porter,  381. 

A.  J.  WALKEK,  C.  J.— Before  the  Code  was  adopted, 
the  statutes  on  the  subject  of  dower  had  received  a  settled 
construction,  which  made  the  widow's  failure  to  dissent  from 
her  husband's  will,  within  the  time  prescribed,  a  bar  to  her 
dower,  if  any  thing  was  bequeathed  to  her  that  did  not 
appear  to  have  been  intended  to  be  in  addition  to  dower. — 
Green  v.  Green,  7  Porter,  19 ;  lliUiard  v.  Binford,  10  Ala. 
977;  Vaughn  v.  Vaurjhn,  30  Ala.  320.  Although  the  precise 
language  of  the  old  law^  is  not  used  in  the  section  of  the 
Code  upon  that  subject,  yet  we  do  not  thiuk  the  rule  is 
changed,  or  was  intended  to  be  changed;  and  the  same 
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rule  which  existed  before,  must  be  regarded  as  continued 
by  the  Code. 

[2.  J  In  this  case,  the  widow,  who  petitioned  the  probate 
court  for  dower,  dissented  from  the  will  within  twelve 
months  ;  but,  before  dissenting,  she  had  received  the  legacy 
bequeathed  to  her,  except  $250  in  money.  Can  she,  while 
retaining  all  the  property  bequeathed  to  her  (with  the 
exception  above  stated),  recover  dower  in  the  probate 
court  ? 

Section  1609  of  the  Code  directs  as  follows  :  "The  widow 
may,  in  all  cases,  dissent  from  the  will  of  her  deceased 
husband,  and,  in  the  place  of  the  provision  made  fw  her  hy 
such  iviU,  take  her  dower  in  the  lands,  and  of  the  personal 
estate  such  portion  as  she  would  have  been  entitled  to  in 
case  of  intestacy."     This  statute,  in  terms,  places  the  dower 
and  distributive  share  of  a  dissenting  widow,  "in  the  place 
of  the  provision  made  for  her  by  the  will,"  and  precludes 
the  conclusion  that  there  can  be   a  right  to  both.     She 
cannot  take  that  which  the  will  gives,  and  also  that  which 
the  law  substitutes  for  it.     The  petitioning  widow  in  this 
case,  while  she  retains  her  legacy,  is  therefore  not  entitled 
to  dower.     A  case  of  repugnant  rights  is  presented.     She 
can  not  have  both,  but  was  required  to  elect. 
■    The  question  as  to  what  evidences  a  binding  election  has 
been  much  discussed.     We  refer,  without  comment,  to  many 
authorities  upon  the  subject.     See  the  authorities  collected 
in  White  &  Tudor's  Leading  Cases  in  Equity,  with  Hare  & 
Wallace's  notes,  pages  397,  398,  419;   BiJlGn  v.  Parker, 
1  Swanst.  381,  note  a;  Butrickv.  Broadhurst,!  Yesey,  171; 
TVaJce  v.  WaJce,  1  Vesey,  335  ;  Stoford  v.  Poicell,  1  Ball  & 
Beatty,  23  ;  Reynard  v.  Spence,  4  Beav.  103  ;  Stark  v.  Hun- 
ton,  1  Saxton,  216-227  ;  Clay  v.  Hart,  7  Dana,  1-6  ;  Upshaio 
V.  Upshaiv,  2  Hen.  k  Mun.  381 ;  Adsit  v.  Adsif,  2  Johns. 
Ch.  A  48.    In  many  of  the  cases,  questions  arise  as  to  whether 
ar  election  has  been  made.     In  those  cases,  difficulties  are 
encountered  in  determining  from  what  circumstances  an 
election  wdll  be  implied.     One  of  the  circumstances  most 
usually  relied  upon,  as  authorizing  the  implication  of  an 
election,  is  the  reception  and  subsequent  possession.    Strong 
cases  are  to  be  found,  w  here  the  implication  was  not  drawn 
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from  possession  of  considerable  duration.  In  this  case, 
there  is  no  question  as  to  the  making  of  the  election.  It 
is  a  fact  proved.  The  witness  proves  that  she  received 
the  property  bequeathed  to  her,  except  two  hundred  and 
fifty  dollars  in  money,  in  lieu  of  her  dower  and  distributive 
share,  expressed  herself  as  satisfied  with  the  same,  and 
annouDced  her  willingness  to  abide  by  the  will  and  take  the 
provision  made  for  her  in  it.  The  witness  further  proves, 
that  the  legatees  agreed  to  give  her  sixteen  hundred  and 
fifty  dollars,  of  which  sum  she  received  two  hundred  and 
sixty  dollars,  and  that  she  agreed  to  abide  by  the  wOl. 
Here,  then,  is  an  actual  election  to  abide  by  the  will,  forti- 
fied by  a  contract  to  do  so.  The  election  is  a  fact  estab- 
lished, and  there  is  no  question  as  to  whether  the  possession 
by  her  has  continued  so  long  as  to  authorize  the  impKca- 
tion  of  an  election. 

Although  she  may  have  made  an  election,  she  is  not  con- 
cluded by  it,  if  made  in  ignorance  of  the  circumstances 
calculated  to  influence  her  choice. — Reaves  v.  Garrett* 
34  Ala.  558 ;  Hall  v.  Hall,  2  McCord's  Ch.  269-280 ;  2  Story's 
Eq.  Jur.  §  1098 ;  Adsit  v.  Adsit,  2  Johns.  Ch.  448  ;  Wake  v. 
Wake,  1  Vesey,  335.  But  we  are  not  to  infer  from  the 
expression  that  she  is  not  concluded  by  an  election  unad- 
visedly made,  that  she  can  treat  her  election  as  a  nullity, 
while  she  retains  all  that  she  may  have  received  by  virtue 
of  the  election.  On  the  contrary,  it  is  manifest  justice, 
that  she  should  avoid  the  election,  only  upon  a  restoration 
of  what  she  has  received.  Such  is  also  the  teaching  of 
the  cases  upon  the  subject. — See  JVake  v.  Wake,  supra;  Stark 
V.  Hunton,  1  Saxt.  Ch.  K.  216,  227  ;  Reaves  v.  Garrett,  supra  ; 
Leonard  v.  Crommelin,  1  Edw.  Ch.  206;  Dillon  v.  Parker, 
1  Swans,,  and  note  a:  Upshaw  v.  Upshaiv,  2  Hen.  Sc  M. 
381-392,  (opinion  of  Judge  Koan) ;  Caiifman  v.  Cauffman, 
17  S.  &  K.  16-25.  HaA-ing  made  an  election,  she  must 
abide  by  it  as  long  as  she  retains  the  legacy  which  she  has 
received.  If  she  has  been  defrauded,  or  if  she  has  made 
an  unadvised  election,  her  remedy  is  in  equity,  to  obtain 
relief  upon  the  restoration  of  the  benefit  she  has  taken 
under  the  will. 

In  fact,  the  proof  in  this  case  justifies  the  conclusion. 
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that  the  petitioner  made  the  election  upon  full  information 
and  advice.  She  was  informed,  as  the  witness  expressly 
says,  of  what  was  bequeathed  to  her,  and  of  its  value ;  and 
she  appears  to  have  been  apprised  that  she  would  receive, 
as  dowress  and  distributee,  more  in  value  than  the  legacy 
bequeathed  to  her ;  for  she  made  a  contract  with  the  lega- 
tees to  abide  by  the  will,  in  consideration  of  sixteen  hun- 
dred and  sixty  dollars  to  be  paid  to  her.  Being,  then, 
apprised  that  her  interest  lay  in  dissenting  from  the  will, 
she  seems  to  have  entered  upon  an  estimate  of  what  would 
compensate  or  satisfy  her  for  yielding  her  interest  and 
abiding  by  the  will,  and  to  have  accepted  an  obhgation  to 
pay  her  a  certain  sum  of  money  by  way  of  satisfaction, 
and  to  have  actually  received  a  part  of  the  money.  Now, 
while  the  rule  is  very  strict,  which  holds  that  an  election 
should  not  be  compelled  without  full  information,  (see  Mor- 
gan v.  Edivards,  10  Price,  782,)  nevertheless,  we  think  it 
may  be  fairly  presumed,  that  the  widow  here  did  not  act, 
in  making  her  election,  without  full  information  and  advice, 
when  he  find  her  informed  as  to  the  value  of  the  legacy, 
and  stipulating  for  a  compensation  for  its  deficiency.  Stark 
V.  Hunton,  and  DlUon  v.  Parker,  supra. 

[3.]  The  probate  court,  in  proceedings  for  the  assignment 
of  dower,  is  a  court  of  law,  and  devoid  of  equitable  jurisdic- 
tion.—(yo2<y  V.  Womack,  2  Ala.  83,  99;  Gerald  v.  Bunkhy, 
17  Ala.  170;  Martin  v.  3Iartin,  22  Ala.  86-103;  Webb  v. 
Webb,  29  Ala.  588;  Blachnan  v.  Blackman,  16  Ala.  633; 
Barney  v.  Frowner,  9  Ala.  901 ;  Nance  v.  Hooper,  11  Ala. 
552  ;  Thrasher  v.  Pinckard,  23  Ala.  616. 

The  question  arises,  whether  the  defense  that  the  peti- 
tioner has  elected  to  take  under  the  will,  is  available  at  law, 
or  in  the  probate  court  proceeding  as  a  court  of  law.  In 
this  State,  the  question  is  res  Integra.  It  is  settled,  that  the 
probate  court  can  take  no  cognizance  of  a  defense  predi- 
cated upon  an  ante-nuptial  contract. —  Gould  v.  Womack 
supra,;  Blachnan  v.  Blackman,  supra;  Webb  v.  Webb,  supra. 
This  is  put  upon  the  grounds,  that  no  right  can  be  barred 
before  it  accrues,  and  that  no  right  or  title  to  an  estate  of 
freehold  can  be  barred  by  a  collateral  satisfaction. — See, 
also,  Saltmarsh  v.  Smith,  32  Ala.  404.  The  proposition 
18 
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does  not  conflict  with  the  authority  of  the  probate  court  to 
take  cognizance  of  the  defense  that  a  widow  has  taken  her 
legacy,  and  is  therefore  not  entitled  to  dower ;  for  this 
defense  neither  asserts  collateral  satisfaction,  nor  a  bar  of 
a  right  before  it  accrues. 

But  it  was  further  remarked  in  Gould  v.  Womach,  that 
there  can  be  no  legal  bar  to  dower  ;  and  it  was  said  in  Portier 
d:  JlcCoy  V.  Barclay,  (15  Ala.  439,)  that  when  dower  is  con- 
summated by  the  three  requisites,  "  marriage,  seizin,  and 
death  of  the  husband,  the  statute  makes  it  imperative  upon 
the  court  to  allot  it.  "  Detached  from  the  context,  these, 
expressions  might  be  regarded  as  denying  the  existence  of 
a  legal  bar  to  dower  in  any  case,  and  affirming  the  duty  of 
the  court  to  assign  dower  in  all  cases,  where  the  three 
requisites  of  marriage,  seizin  and  death  are  found.  Yet 
the  -widow,  by  statute  in  this  State,  may  bar  her  dower, 
either  by  joining  in  her  husband's  conveyance,  or  by  relin- 
quishing to  his  alienee;  and  the  widow  is  absolutely  barred 
by  a  failure  to  dissent  within  a  proper  time  from  her  hus- 
band's will,  when  it  makes  a  pro^'ision  for  her  not  declared 
to  be  in  addition  to  her  dower.  Those  expressions  are 
to  be  quahfied  by  reference  to  the  context,  and  to  the  facts 
of  the  cases  in  which  they  were  written. 

Whether  an  election  between  repugnant  rights  is  cogni- 
zable in  a  court  of  law,  has  been  a  question  of  extensive  legal 
discussion.  There  are  certain  classes  of  cases,  growing  out 
of  the  doctrine  of  election,  which  must,  of  necessity,  be 
exclusively  of  equitable  jurisdiction.  Where  an  election  is  to 
be  compelled,  or  where  an  election  already  made  effects  a 
transfer  of  real  estate,  the  remedy  must  be  in  chancery. 
At  law,  there  is  no  appropriate  remedy  in  the  former  class 
of  cases ;  and  in  the  latter,  equity  proceeds  upon  principles 
peculiar  to  itself.  There  are,  however,  many  cases,  in 
which  the  doctrine  of  election  has  been  recognized  at  law. 
Lord  Redesdale,  in  the  case  of  Birmingham  v.  Kirivan, 
(2.  Sch.  &  Lef.  444-450,)  decided,  that  the  rule  which  pre- 
cludes the  wife  from  taking  dower  and  that  which  is  given 
in  lieu  of  it,  is  acknowledged  at  law,  as  well  as  in  equity. 
We  make  the  following  extract  from  the  opinion  in  that 
case : 
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"  The  rule  of  election,  however,  I  take  to  be  applicable 
to  every  species  of  instrument,  whether  deed  or  will,  and 
to  be  a  rule  of  law,  as  well  as  of  equity ;  and  the  principal 
reason  why  courts  of  equity  are  more  frequently  called  upon 
to  consider  the  subject  (particularly  as  to  wills)  than  courts 
of  law,  I  apprehend,  i^,  that  at  law,  in  consequence  of  the 
forms  of  proceedings,  the  party  can  not  be  put  to  elect ;  for, 
in  order  to  enable  a  court  of  law  to  apply  the  principle,  the 
party  must  be  deemed  concluded,  being  bound  by  the  nature 
of  the  instrument,  or  must  have  acted  upon  it  in  such  a 
manner  as  to  be  deemed  concluded,  by  what  he  has  done  : 
that  is,  to  have  elected.  *  *  *  *  *  i  apprehend, 
there  is  no  difference  in  principle  in  the  decision  of  the 
courts.  The  question  has  been  decided  in  courts  of  law, 
with  respect  to  dower,  wherever  the  form  of  proceeding 
admitted  of  such  decision.  In  3  Leon.  273,  where  a  pro- 
vision in  bar  of  dower  was  made  for  the  wife  after  marriage, 
and,  consequently,  she  was  not  bound  to  accept  it,  it  was 
held  that,  if  the  wdfe  agreed  to  such  a  provision  by  entry 
after  the  death  of  the  husband,  she  might  be  barred  in  a 
writ  of  dower,  by  plea  '  quod  intrando  agreavitf  that  is,  her 
election  bound  her,  though  the  agreement  did  not.  On  the 
other  hand,  it  has  also  been  determined  in  a  court  of  law, 
(Cro.  EUz.  128,)  that  if  the  wife  brings  a  writ  of  law,  and 
recovers,  she  shall  be  barred  of  her  right  of  entry  for  a  rent- 
charge  devised  in  lieu  of  dower,  because  it  was  against  the 
intention  of  the  will  she  should  have  both,  and  the  accept- 
ance of  one  is  a  waiver  of  the  other.  A  court  of  law, 
therefore,  will  take  notice  of  a  provision  made  for  a  wife ; 
and  if  made  in  bar  of  dower,  and  she  should  claim  it  after 
recovery  in  a  writ  of  dower,  the  court  of  law  will  hold  her 
barred  by  that  proceeding  from  claiming  the  provision  made 
in  bar  of  the  dower  so  recovered.  In  these  cases,  the  acts 
of  the  wife  had  declared  her  election ;  and  having  declared 
her  election,  and  proceeded  upon  it,  in  the  one  case  by 
entry,  and  in  the  other  by  act  on  record,  she  was  deemed 
by  her  own  act  to  have  put  an  end,  in  the  first  case,  to  her 
election  of  dower ;  in  the  other,  to  her  claim  of  the  rent- 
charge  in  bar  of  dower.  However,  it  is  obvious  that,  in  a 
variety  of  instances,  the  justice  of  such  a  case  can  not  be 
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reached  in  a  court  of  law,  and  the  interference  of  a  court  of 
equity  becomes  therefore  necessary." 

The  principle  thus  defined  by  Lord  Kedesdale,  was 
noticed  without  disapprobation  by  Sir  Thomas  Plummer,the 
master  of  the  rolls,  in  the  leading  case  of  Gratton  v.  How- 
ard, 1  Swanst.  409-425.  Li  the  case  of  Wilson  v.  Lord 
John  Townsend,  Lord  Loughbrough  (afterwards  Earl  Ross- 
lyn)  said,  in  reference  to  the  rule  of  election  :  "  The  appli- 
cation is  more  frequent  here,  but  is  recognized  in  courts  of 
law  every  day."  In  the  case  of  the  Dulx  of  Devonshire  v. 
Lord  Cavendish,  reported  in  a  note  to  Griffith  v.  Harrison, 
(4  Term,  738,)  Lord  Mansfield  held,  that  those  who  had 
taken  legacies  under  a  will,  were  within  the  rule  of  election, 
and  precluded  from  taking  in  hostility  to  an  appointment 
claimed  to  have  been  illegally  executed  by  the  will;  and 
this  defense  was  sustained  in  an  action  of  ejectment,  of  course 
at  law.  Mr.  Swanston,  in  his  note  to  Gratton  v.  Hoivard, 
(supra,)  says,  that  this  opinion  of  Lord  Mansfield  has 
been  strongly  questioned  on  every  point,  and  refers  to 
Sugden  on  Powers.  We  do  not,  however,  find  the  authority 
of  the  case  questioned,  so  far  as  it  involves  the  proposition, 
that  a  defense  resting  upon  the  rule  of  election  is  available 
at  law.  Mr.  Swanston,  in  his  note,  while  contesting  the 
views  of  Lord  Redesdale,  seems  to  concede  that  the  rule  is 
cognizable  at  law,  where  there  are  inconsistent  titles  to 
different  subjects,  the  assertion  of  one  title  being  incom- 
plete without  a  negation  of  the  other. — 1  Swanst.  426. 

Turning  our  attention  to  the  American  authorities,  we 
find  that  Judge  Story,  in  his  Equity  Jurisprudence,  (§  108,) 
is  undecided  upon  the  point  of  the  availabiUty  of  the  rule  at 
law.  In  New  York,  a  number  of  decisions  have  been 
made  upon  this  subject,  and,  with  a  uniformity  very  slightly 
interrupted,  they  maintain,  that  an  election  made  is  cogni- 
zable at  law. — See  the  cases  collated  in  the  note  of  Hare 
&  Wallace  to  Ahys  v.  Jlordaunf,  1  Leading  Cases  in  Equity, 
418.  Such  seems  now  to  be  the  settled  law  in  that  State. 
Kennedy  v.  Mills,  13  Wendell,  553  ;  BuU  v.  Church,  5  Hill, 
206  ;  S.  C,  2  Denio,  430 ;  JacJcson  v.  Churchill,  7  Cow.  287  ; 
Van  Orden  v.  Van  Orden,  10  Johns.  30.  And  Hilliard,  in 
his  work  on  Real  Property,  (vol.  1,  130,)  adopts  the  same 
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view  of  the  question. — See,  also,  Thompson  v.  Hoop,  6  Ohio 
St.  480. 

This  case  does  not  require  us  to  go  farther  than  Mr. 
Swanston,  in  his  note  above  referred  to,  concedes :  that  is, 
that  courts  of  law  can  recognize  an  election,  in  a  case 
where  there  are  inconsistent  rights,  and  the  assertion  of 
one  is  incomplete  without  a  negation  of  the  other.  The 
widow  can  only  take  dower  upon  a  renunciation  of  all  that 
the  will  bequeathes,  and  in  place  of  what  is  so  bequeathed. 
She  has  no  dower  until  she  dissents  from  the  will.  Without 
such  dissent  her  right  is  incomplete. — Collins  v.  Carmaii, 
5  Md.  503.  She  can  not  dissent  and  take  dower,  because 
her  right  to  dower  is  repugnant  to  that  which  she  has 
already  elected  to  take,  and  has  taken  ;  and  the  reception 
of  that  which  she  has  taken,  is  a  negation  of  her  right  of 
dower.  This  conclusion  is  not  only  supported  by  the  array 
of  authorities  which  we  have  cited,  but  it  adopts  a  rule 
which  can  work  no  practical  wrong  or  inconvenience.  No 
good  reason,  founded  in  the  fitness  of  things,  or  in  conven- 
ience, can  be  given,  why  the  defense  in  this  case  should  not 
be  available  at  law. 

The  rule  of  election  must  always  operate  reciprocally. 
If  the  widow's  dower  would  not  be  barred  at  law,  by  elect- 
ing to  take,  and  by  taking  under  the  will,  she  would  not  be 
precluded  at  law  from  taking  under  the  will,  although  she 
had  accepted  everything  pertaining  to  her  under  the  law 
of  intestacy.  It  will  not  be  denied,  that  the  heir  and  per- 
sonal representative  might,  with  the  widow's  consent, 
•without  a  formal  dissent  from  the  will,  assign  her  dower, 
and  allot  to  her  her  distributive  share.  In  such  a  case,  it 
would  scarcely  be  contended,  after  the  acceptance  of  all 
due  her  under  the  law  of  intestacy,  that  she  could 
obtain  from  the  probate  court  a  decree  for  her  legacy,  on 
the  ground  that  the  jurisdiction  over  her  election  was  alone 
in  chancery ;  yet  that  is  substantially  the  same  question 
which  we  are  called  upon  to  decide  in  this  case. 

[4.]  What  we  have  heretofore  stated  shows  that,  under 
the  decisions  in  this  State,  the  ante-nuptial  contract  was 
no  defense  in  the  proceeding,  and  not  admissible  in  evi- 
dence. 
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There  is  no  difficulty  in  any  of  the  other  questions  of 
the  case,  which  can  not  be  easily  obviated,  and  we  will 
not  swell  this  opinion  by  considering  them. 

Eeversed  and  remanded. 


WHITWORTH'S  DISTRIBUTEES  vs.  OLIVER  et  al. 

[bill   IX  EQUITY   BY    DISTRIBUTEES  TO    COJIPEL    SETTLEMENT    OF  AD- 
MINISTRATOR'S   ACCOUNTS.] 

1.  Virginia  not  alien  enemy  to  Confederate  States;  judicial  notice  of  public 
events. — The  recitals  in  the  preamble  to  the  act  of  the  provisional 
congress  of  the  Confederate  States,  approved  May  6th,  ]f^61,  which 
first  recognized  the  existence  of  the  war  between  the  United  States 
and  the  Confederate  States,  and  the  known  history  of  the  times,  of 
which  the  courts  will  take  judicial  notice,  show  that  Virginia  never 
was  an  alien  enemy  to  the  Confederate  States. 

2.  LiabiUiij  of  sureties  on  administrator's  iond. — Where  the  same  person 
becomes  a  second  time  the  administrator  of  a  decedent's  estate,  moneys 
received  by  him  during  the  first  administration,  and  not  shown  to 
have  been  wasted  or  converted,  are  presumed  to  remain  in  his  hands 
at  the  time  of  his  second  appointment,  and  the  sureties  on  his  second 
bond  are  responsible  for  them. 

3.  Offices  of  administrator  and  j^rohate  judge  not  incompatible. — The  accept- 
ance of  the  office  of  probate  judge  by  an  administrator  does  not 
work  a  vacancy  iu'the  administration,  on  the  ground  of  incompati- 
bility;  administration  being  a  trust,  rather  than  an  office. 

4.  Itespeciive  duties  of  administrators  in  chief  and  de  bonis  non. — Where 
an  administrator  in  chief  resigus,  or  is  removed,  or  his  office  expires, 
before  the  administration  is  so  far  matured  as  to  be  ready  for  final 
settlement,  it  is  his  duty,  under  the  provisions  of  the  Code,  {^^  171S- 
19, 187G,  1878, )to  account  to  the  succeedingadministrator  de  bonis  non 
for  all  moneys  in  his  hands,  or  collected  by  him,  not  paid  out  or 
duly  expended ;  and  it  is  equally  the  duty  of  the  latter  to  collect 
such  funds  from  the  former. 

5.  Extinguishment  of  debt  by  presumption  of  payment. — Where  a  debtor 
becomes  the  administrator  of  the  estate  of  his  deceased  creditor,  the 
presumption  of  payment  arises,  and  the  debt  is  extinguished,  without 
reference  to  his  solvency  or  insolvency  ;  but  this  princii)le  does  not 
apply,  where  a  person  who  has  been  administrator  in  chief  of  a  de- 
cedent's estate,  but  has  never  settled  that  admiuistration,  is  after- 
wards appointed  administrator  de  bonis  non. 
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6.  Liability  of  sureties  on  administrator's  second  hand. — Where  aa 
administrator  in  chief,  whose  office  liaa  expired  before  the  adminis- 
tration is  ready  for  a  final  settlement,  is  afterwards  appointed 
administrator  de  ionis  nan,  and  fails  to  transfer  to  the  second  admin- 
istration, within  a  reasonable  time,  assets  received  and  not  duly- 
expended  during  the  first,  or  to  account  for  them  if  wasted  or 
converted,  the  sureties  on  his  second -bond  are  responsible  for  his 
default. 

Appeal  from  the  Chancery  Court  of  Greene. 
Heard  before  the  Hon.  James  B.  Claek. 

The  bill  in  this  case  was  filed,  on  the  2d  February,  1861, 
by  Joseph  W.  Gills,  Elizabeth  Ann  Gills,  his  wife,  and 
Mrs.  Sarah  Whitworth,  against  WilHam  C.  Oliver,  as  the 
administrator  of  Henry  Clay  Whitworth,  deceased,  and 
the  sureties  on  his  official  bond.  It  alleged,  that  the  com- 
plainants resided  in  Yirginia,  and  were  the  distributees  and 
next  of  kin  of  said  decedent,  Mrs.  Sarah  Whitworth  being 
his  mother,  and  Mrs.  GiEs  his  sister ;  that  the  deceased  died 
in  Yirginia,  where  he  resided,  in  1845,  intestate,  and  under 
fourteen  years  of  age  ;  that  by  the  statute  laws  of  Virginia, 
his  mother  and  sister,  as  his  heirs-at-law  and  next  of  kin, 
were  entitled  to  equal  shares  of  his  estate ;  that  Ohver  was 
appointed  administrator  of  the  estate  of  said  decedent,  by 
the  probate  court  of  Greene  county,  on  the  28th  December, 
1854,  and  gave  bond,  with  his  co-defendants  as  sureties; 
"  that  he  afterwards  received,  as  such  administrator,  on  the 
division  of  the  estate  of  Christopher  H.  Whitworth,  de- 
ceased, (who  was  the  father  of  said  Henry  Clay  Whitworth,) 
certain  slaves,  for  the  said  Henry  Clay  Wliitworth  and 
Elizabeth  Ann  Gills  "  ;  that  as  such  administrator,  and  as 
guardian  for  said'  Elizabeth  Ann,  he  hired  out  these  slaves 
for  several  years,  and  received  the  hires,  but  had  never 
returned  any  account  thereof  to  said  probate  court ;  that 
in  1852,  "prior  to  his  regular  appointment  as  administrator 
as  aforesaid,"  said  Oliver  was  the  sheriff  of  said  county, 
and  by  virtue  of  that  office  was  appointed  administrator  of 
said  H.  C.  Whitworth,  "  and,  while  acting  as  such,  received 
and  collected  moneys  belonging  to  said  estate";  that  on 
the  final  settlement  of  the  estate  of  said  Christopher  H, 
Whitworth,  said  Ohver,  as  administrator,  would  be  entitled 
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to  retain  for  the  estate  of  said  H.  C.  Whitworth  about 
$2,347,  for  which  he  ought  to  account  to  the  complainants; 
that  said  OHver  was  elected  probate  judge  of  said  county 
in  1856,  and  was  holding  that  office  when  the  bill  was  filed; 
and  that  he  was  insolvent.  The  prayer  of  the  bill  was  for 
"  an  account  of  the  receipts  and  disbursements  of  the  said 
Oliver  as  administrator  of  the  said  H.  C.  Whitworth,"  and 
for  a  final  settlement  and  distribution  of  the  estate. 

The  defendants  demurred  to  the  bill,  for  want  of  equity, 
for  multifariousness,  and  because  the  complainants  ap- 
peared by  it  to  be  alien  enemies.  The  chancellor  sustained 
the  demurrer,  and  dismissed  the  bill ;  and  his  decree  is  now 
assigned  as  error. 

Wm.  p.  Webb,  for  appellants. 
T.  Eeavis,  contra. 

STONE,  J. — The  demurrer  to  the  bill  in  this  case,  on  the 
ground  that  when  the  bill  was  filed — February  2d,  1861 — 
the  complainants,  who  were  residents  of  the  State  of  Vir- 
ginia, were  alien  enemies,  and  therefore  incapable  of 
maintaining  an  action  in  our  courts,  is  not  well  taken. 
Without  intending,  at  this  time,  to  declare  at  what  time  the 
present  war  between  the  United  States  and  the  Confederate 
States  had  its  beginning,  we  feel  no  hesitation  in  affirmmg 
that  at  no  time  has  the  commonwealth  of  Virginia  been  a 
party  to  the  war  against  us ;  and  hence  we  hold,  that 
the  unsupported  fact,  that  the  complainants  were  residents 
of  Virginia,  did  not,  at  the  time  the  bill  in  this  case  was 
filed,  constitute  them  alien  enemies. 

The  act  of  our  provisional  congress,  which  first  recognized 
the  existence  of  the  present  war,  was  approved  May  6th, 
1861. — Acts  of  Provisional  Congress,  2d  session,  p.  22.  In 
the  preamble  to  that  act  is  the  following  recital :  "  And 
whereas  the  State  of  Virginia  has  seceded  from  the  Federal 
Union,  and  entered  into  a  convention  of  alliance,  offensive 
and  defensive,  with  the  Confederate  States,  and  has 
adopted  the  provisional  constitution  of  the  said  states." 
The  preamble  went  further,  and  expressly  excepted  all  the 
slave  states  and  territories  of  the  former  United  States, 
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Maryland,  North  Carolina,  Tennessee,  Kentucky,  Arkansas^ 
Missouri  and  Delaware,  and  the  territories  of  Arizona  and 
New  Mexico,  and  the  Indiin  Territory  south  of  Kansas, 
from  the  state  of  hostility  to  us,  which  that  act  ascribed  to 
the  other  states  and  territories  composing  the  Federal 
Union.  These  facts,  and  the  known  history  of  the  times, 
of  which  we  take  judicial  cognizance,  [see  1st  Greenl.  Ev. 
§  4,]  demonstrate  the  truth  of  the  proposition  stated  above, 
that  at  no  time  has  the  State  of  Virginia  been  a  party  to 
the  war  against  the  Confederate  States. 

[2.]  The  objection  of  multifariousness  in  the  present  bill 
is  not  well  taken.  The  bill  only  seeks  to  bring  Mr.  Oliver 
to  a  settlement  of  his  second  administration  of  the  estate 
of  H.  C.  Whitworth ;  we  mean,  the  one  to  which  he  was 
appointed  in  December,  1854,  when,  it  is  alleged,  his  co- 
defendants  became  his  sureties.  True,  the  bill  alleges  that 
certain  moneys  had  come  to  the  hands  of  Mr.  Oliver  during 
his  first  administration  ;  and  of  those  moneys  the  bill  prays 
an  account  against  the  present  defendants.  There  is  no- 
thing in  the  bill  from  which  it  can  be  inferred  that  those 
moneys  had  been  wasted,  or  converted,  during  the  first 
administration  ;  nor,  indeed,  that  they  have  ever  been  wasted 
or  converted.  From  aught  that  appears  in  the  bill,  those 
sums  of  money  remained  in  the  hands  of  the  adminis- 
trator at  the  time  of  his  second  appointment,  and  passed 
to  the  second  administration.  In  the  absence  of  any  aver- 
ment to  the  contrary,  we  must  presume  they  did.  This 
being  the  case,  the  sureties  on  the  second  bond  are  clearly 
responsible  for  ihem.— Phillips  v.  Brazed,  14  Ala.  746,  752  ; 
Governor  v.  Rolhins,  7  Ala.  79,  82 ;  Townsend  v.  Everett, 
4  Ala.  607;  3Ioore  v.  County  of  Madison,  38  Ala.  670  ;  Wil- 
liams V.  Harrison,  19  Ala.  277,  284. 

It  is  also  objected  that  this  bill  cannot  be  maintained, 
because  the  administration  of  C.  H.  Whitworth  (the  elder) 
has  not  been  settled  ;  and  that  therefore  the  administration 
of  H.  C.  Whitworth,  who  was  a  distributee  in  the  estate  of 
the  former,  has  not  been  completed,  and  hence  cannot  be 
brought  to  a  settlement.  It  is  urged,  also,  that  this  bill  is 
multifarious,  because  it  joins  in  one  and  the  same  suit 
demands  against  Mr.  Oliver  growing  out  of  each  of  the 
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administrations  on  the  estates  of  the  two  Whitworths — 
father  and  son— while  the  sureties  of  Ohver,  who  are  also 
sued,  are  not  hable  for  the  administration  of  the  estate  of 
the  elder. 

Without  intending,  at  this  place,  to  decide  whether  or 
not  this  objection  is  well  taken,  if  the  pleadings  were  so 
framed  as  to  claim  relief  on  this  ground,  we  have  no  hesi- 
tation in  declaring,  that  the  bill  does  not  bring  this  subject 
before  us  in  such  form  that  we  can  regard  it  for  any  pur- 
pose. The  only  averment  of  the  bill  bearing  on  this  ques- 
tion is  in  the  following  language  :  "That  the  said  Wm.  C. 
Oliver,  as  the  administrator  of  Christopher  H.  Whitworth, 
the  father  of  the  said  Henry  C,  will  have  and  be  entitled, 
on  the  final  settlement  and  distribution  of  the  estate  of 
the  said  Christopher  H.,  to  hold  and  retain  for  the  estate 
of  the  said  Henry  C,  his  intestate,  about  82,347,  which 
ought  to  be  accounted  for  by  him  as  administrator  of  Henry 
C,  and  distributed  between  the  complainants  as  his  heirs- 
at-law  and  distributees  aforesaid."  This  language,  it  will 
be  observed,  fails  to  inform  us  when  Mr.  Oliver  became  the 
administrator  of  Christopher  H.  Whitworth,  and  is  silent 
on  the  question,  whether  the  assets  of  that  estate  have  ever 
come  into  his  hands.  It  is  only  by  inference  that  we  can 
learn  that  the  elder  Whitworth  died  before  the  younger. 
Language  so  indefinite  can  not  be  the  foundation  of  rehef 
in  equity ;  and  hence  we  regard  it  as  an  immaterial  aver- 
ment, which  can  not  affect  the  result  of  this  suit  in  any 
way.  As  bearing  on  this,  and  possibly  on  another  feature 
of  this  case  (not  noticed  in  argument),  see  Coclcrell  v.  Gur- 
ley,  26  Ala.  405.  We  regard  this  bill,  in  its  present  form, 
as  simply  an  attempt  to  procure  a  settlement  of  Mr.  OKver's 
second  administration  of  H.  C.  Whitworth's  estate. 

[3.]  The  chancellor  ruled,  that  Mr.  Oliver,  by  accepting 
the  office  of  probate  judge,  had  vacated  his  office  as  admin- 
istrator ;  that  ihe  two  offices  are  incompatible ;  and  that, 
in  such  case,  no  proceedings  could  be  instituted  to  bring 
Mr.  Oliver  to  a  settlement,  until  an  administrator  de  bonis  non 
should  be  appointed.  We  think,  in  thus  holding,  the  dis- 
tinguished chancellor  erred.  Administration  is  a  trust,  and 
is  not  an  office,  within  the  meaning  of  the  rule  invoked.— 
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1  Bouv.  Law  Die,  tit.  "administrator' ;  ib.  tit.  "incompati- 
hility" ;  2  ih.  tit.  "office  and  officer" ;  People  v.  Carrique,  2  Hill, 
(N.  Y.)  96 ;  Ang,  &  Ames  on  Corporations,  §  434  ;  Hill  on 
Trustees,  65 ;  7  Bouv.  Bacon,  279,  813-14 ;  5  Com.  Dig.  204. 
[4.]  It  is  probable  that,  when  this  case  returns  to  the 
court  below,  it  will  become  necessary  to  decide  whether  the 
sureties  of  Mr.  Oliver,  who  are  parties  to  this  suit,  are 
chargeable  with  the  funds  which  came  to  his  hands  during 
the  administration  in  chief,  provided  those  funds  were 
used,  converted,  or  wasted  by'him,  before  his  second  ap- 
pointment ;  in  other  words,  whether  it  was  his  duty,  as 
administrator  de  bonis  non,  to  reduce  to  his  possession  the 
effects  and  assets  which  had  come  to  his  own  hands  as 
administrator  in  chief ;  and  if  so,  being  both  debtor  and 
creditor — that  is,  the  right  to  demand  and  the  obligation  to 
pay  being  co-existent  in  him  at  one  and  the  same  time — 
whether  the  debt  is  extinguished  by  presumption  of  its 
payment. 

This  question  is  not  free  from  difficulty.  It  was  settled 
in  this  State,  many  years  ago,  that  an  administrator  de  bonis 
non  could  not  compel  the  administrator  in  chief  to  pay  to 
him  the  money  which  had  come  into  his  hands  by  virtue  of 
the  administration  ;  but  that  a  different  rule  prevailed  as 
to  property  of  the  estate  which  remained  in  sj)ecie.  For 
such  property,  the  succeeding  administrator  may  maintain 
an  action. — See  Willis  v.  Willis,  9  Ala.  721 ;  Price  v.  Sim- 
mons, 13  Ala.  749 ;  Judge  v.  Price,  6  Ala.  36.  This  disa- 
bility gave  rise  to  the  acts  of  1845  and  1846. — Pamph. 
Acts,  1844^5,  p.  166 ;  ib.  1845-6,  p.  14. 

In  the  cases  of  Judge  v.  Price,  and  Willis  v.  Willis,  above 
cited,  are  expressions,  not  necessary  to  the  decision  of 
those  cases,  which  are  possibly  subject  to  criticism.  We 
allude  to  the  statement,  that  "the  authority  of  the  admin- 
istrator de  bonis  non  extends  only  to  such  of  the  personalty 
of  his  estate  as  remains  in  specie,  unaltered  or  unconvertedhy 
his  predecessor,  and  so  far  only  can  he  be  regarded  a 
trustee  for  distributees  and  creditors." — See,  also,  Gould  v. 
Hayes,  19  Ala.  450,  and  authorities  there  cited.  We  do  not, 
and  will  not,  controvert  the  correctness  of  the  real  point 
decided  in  those  cases — namely,  that  the  administrator  de 
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bonis  non,  in  the  absence  of  the  statute  of  1846,  could  main- 
tain no  action  to  recover  from  his  predecessor  any  of  the 
effects  of  the  estate,  except  such  as  remained  "in  specie, 
unaltered  and  unconverted  by  him."  This  point  expressly 
arose  in  each  of  those  cases  ;  the  decision  of  it  was  neces- 
sary, and  it  was  decided.  Stare  decisis.  But,  when  the 
court  went  farther,  and  limited  the  autliority  of  the  suc- 
ceeding administrator,  as  is  sho^n  in  the  above  extract 
from  Willis  v.  Willis,  it  becomes  a  question  if  it  did  not 
trench  on  other  statutes  of  force  in  this  State.  It  is  con- 
ceivable, that  the  legislature  may  have  given  to  an  admin- 
istrator de  bonis  non  no  action  to  recover  from  his  prede- 
cessor money  which  the  latter  had  received  in  administer- 
ing the  estate  ;  while  a  voluntary  payment  by  the  adminis- 
trator in  chief,  to  his  successor,  would  exonerate  himself 
and  his  sureties,  and  fasten  a  hability  on  his  successor,  to 
creditors  and  distributees.  This  seems  to  result  from  the 
act  of  1S21,  (Clay's  Dig.  222,  §  9,)  and  the  construction 
placed  upon  it  in  another  well-considered  opinion  of  this 
court. — See  Skinner  v.  Frierson,  8  Ala.  915. 

In  Bogle  v.  Bogle,  (23  Ala.  544,)  it  was  held,  that  the  ad- 
ministrator in  chief  discharged  himself  from  liability,  by 
paying  over  money  in  his  hands  to  his  successor ;  and  this, 
anterior  to,  and  independent  of  the  act  of  1846. — See,  also, 
WiUis  V.  Willis,  16  Ala.  659. 

The  act  of  1821  clearly  contemplates,  that  an  adminis- 
trator who  has  resigned,  or  been  removed,  may  pay  to  his 
successor  all  "assets  or  effects  which  shall  not  have  been 
duly  administered  or  applied."  The  cases  of  Skinner  v. 
Frierson,  and  Bogle  v.  Bogle,  recognize  the  right  of  the 
resigned  administrator  to  pay  over  such  assets  and  effects, 
and  thus  discharge  himself  and  his  sui-eties  from  all  fur- 
ther Habilities,  including  suits  then  pending  against  him. 
The  substance  of  this  clause  of  the  act  of  1821  has  been 
carried  into  the  Code,  sections  1718,  1719. 

But  it  is,  perhaps,  not  necessary  to  pursue  this  investiga- 
tion farther.  The  acts  of  1845  and  1846  removed  the  dis- 
abihty  under  which  the  administrator  de  bonis  non  had  pre- 
viously labored,  and  allowed  him  to  force  his  predecessor 
to  a  settlement,  and  to  obtain  a  decree  against  him  for  the 
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money  assets  not  fully  administered.  So,  the  Code,  which 
governs  this  case,  and  the  act  of  1853-4,  are  more  full  and 
complete  on  the  subject,  than  the  act  of  1846. — See  Code, 
ch.  10,  p.  365,  §§  1876  et  seq.;  Acts  of  1853-4,  p.  24. 

Under  the  Code,  (§§  1718,  1719,  1876,1878,)  it  is  not  only 
the  privilege  of  the  administrator  in  chief  to  pay  over  to 
his  successor  the  assets  and  effects  of  the  estate  in  his 
hands,  not  fully  administered,  but  it  is  his  duty ;  and  if  he 
fail  to  do  so,  it  is  both  the  privilege  and  the  duty  of  the 
latter  to  compel  him.  From  this  the  following  proposi- 
tions result  :  Where  an  administrator  in  chief  resigns,  or 
is  removed,  or  his  office  expires,  before  the  administration 
is  so  far  matured  as  to  be  ready  for  final  settlement,  and 
an  administrator  cle  bonis  non  has  been  appointed,  it  is  the 
duty  of  the  administrator  in  chief  to  account  to  the  admin- 
istrator de  bonis  non  for  all  moneys  in  his  hands,  or  converted 
by  him,  not  paid  out  or  duly  expended  in  the  administra- 
tion ;  and  it  is  equally  the  duty  of  the  administrator  de 
bonis  non  to  collect  such  funds,  thus  held,  from  the  resigned 
or  removed  administrator  in  chief. 

[5.]  In  all  cases  of  indebtedness  from  one  in  his  indi- 
vidual capacity,  to  an  estate  of  which  he  afterwards  be- 
comes executor  or  administrator,  we  have  held  that  the 
doctrine  of  presumed  payment  arises ;  or,  in  other  words 
where  the  obligation  to  pay  and  the  right  to  demand  co- 
exist, even  for  a  moment,  in  the  same  person,  the  law  pre- 
sumes that  the  debt  is  paid,  and  will  charge  the  adminis- 
trator in  his  account  with  so  much  money  assets  actually 
received  ;  and  this,  without  any  reference  to  the  solvency  of 
the  administrator. — See  Childress  v.  Childress,  3  Ala.  752  ; 
Hampton  v.  Shehan,  7  Ala.  298  ;  Purdom  v.  Tipton,  9  Ala. 
914 ;  Whitlock  v.  Whitlock,  25  Ala.  543  ;  Weems  v.  Bryan, 
21  Ala.  306 ;  Wankford  v.  Wankford,  1  Salk.  299-306  ; 
Kinney  v.  Ensign,  18  Pick.  232 ;  Ipsivick  Man.  Co.  v. 
Story,  15  Mete.  310  ;  Joyner  v.  Cooper,  2  Bail.  Eq.  199 ; 
Teague  v.  Denley,  2  McCord's  Ch.  210;  Field  v.  Field, 
1  McMul.  Eq.  369  ;  Vaughn  v.  Evans,  Hill's  Ch.  428  ;  Dufee 
V.  Buchanan,  8  Ala.  27  ;  Bogle  v.  Bogle,  23  Ala.  544. 

In  South  Carolina,  the  doctrine  has  been  carried  much 
farther.     In    Enicks  v.  Powell,  (2  Strob.  Eq.  196,)  it  was 
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ruled,  that  where  the  same  person  was  administrator  in 
chief,  and  afterwards  administrator  de  honis  non,  if  he  com- 
mitted a  devastavit  during  the  administration  in  chief,  the 
law  would  presume,  on  his  appointment  as  administrator  de 
bonis  non,  that  the  liability  on  the  first  administration  was 
transferred  to  the  second ;  and  the  persons  authorized  to 
bring  him  to  a  settlement  might  proceed  against  the  second 
administration  and  its  sureties,  for  such  sum,  as  so  much 
assets  in  the  hands  of  the  administrator  de  bonis  non.  That 
case  is  not  distinguishable  from  this. 

Our  statutes  have  restricted  the  powers  of  executors  and 
admioistrators  over  property  assets  in  their  hands ;  and 
this  has  wrought,  in  one  phase  of  the  question,  a  modifica- 
tion of  the  doctrine  of  presumed  payment,  in  cases  where 
the  same  person  becomes  both  debtor  and  creditor. — See 
Kimball  v.  Moody,  27  Ala.  137.  But  that  modification  has 
nothing  to  do  with  the  present  case. 

We  think  there  are  reasons  for  a  distinction  between  the 
present  case  and  that  of  a  person  who  fills  the  character  of 
a  common  contract- debtor  to  an  estate  of  which  he  after- 
wards became  the  administrator.  The  liabilities  of  an  out- 
going administrator  are  never  fixed  and  certain ;  nor  are 
they,  generally,  in  such  form  as  to  be  susceptible  of  re- 
duction to  a  sum  certain,  without  a  settlement  under  the 
supervision  and  sanction  of  the  court.  At  such  settlement, 
the  next  of  kin  or  legatees  have  the  right  to  be  present, 
that  they  may  except  to  the  account,  appeal  from  the  de- 
cree, <fcc.  This  doctrine  of  implied  or  presumed  payment 
by  an  administrator  in  chief,  to  himself  as  his  own  suc- 
cessor, ignores  all  those  provisions  of  the  statute,  as  to 
filing  accounts-current,  setting  a  day  for  settlement,  and 
bringing  by  notice  the  parties  in  adverse  interest  before 
the  court ;  provisions  which  were  wisely  inserted  to  pre- 
vent error  and  injustice,  and  to  protect  the  interests  of  per- 
sons not  sui  juris. — See  Code,  pp.  355  et  seq. 

Another  probable  effect  of  this  doctrine  of  presumed 
payment,  if  applied  to  cases  like  the  present,  would  be  to 
relieve  the  sureties  of  the  administration  in  chief  from 
liability  for  devastavits  committed  during  the  term  of  their 
responsibiUty,  and  fasten  the  same  on  the  sureties  of  the 
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administration  de  boras  nm;  an  effect,  not  only  repugnant 
to  our  notions  of  justice  and  equity,  but  opposed  to  the 
very  name  and  theory  of  the  trust,  for  the  faithful  execution 
of  which  they  have  bound  themselves— fAe  administration 
of  the  effects  left  unadministered  by  the  administrator  in  chief. 
This  question  is  not  distinguishable,  in  principle,  from 
that  which  was  considered  in  the  case  of  Bavis  v.  Davis, 
10  Ala.  300.  The  office  of  executor  of  the  will,  and  that  of 
guardian  to  one  of  the  legatees,  were  united  in  the  same 
person.  On  the  settlement  of  the  guardian,  the  question 
arose,  whether  the  share  of  the  ward  under  the  will  was  charge- 
able in  the  account.  This  court  said,  "When  the  offices  of  exec- 
utor and  guardian  are  united  in  the  same  person,  he  holds  the 
estate  in  his  hands  as  executor,  and  does  not  hold  anything 
as  guardian,  which  is  not  separated  from  the  assets  of  the 
estate,  and  placed  to  his  account  as  guardian.  To  ascer- 
tain the  amount  in  his  hands  as  executor,  to  which  the 
ward  is  entitled,  it  is  obvious  a  settlement  of  his  accounts, 
as  executor,  would  be  necessary." — See,  also,  3Iijers  v. 
Wade,  6  Eand.  444 ;  Broaddus  v.  Rosson,  3  Leigh,  3  2  ; 
Pratt  V.  Northan,  5  Mason,  108 ;  Wallace  v.  TaUiaferro, 
2  Call,  447;  Williamson  v.  Hotcard,  2  Eob.  (Va.)  39; 
Swope  V.  Chambers,  2  Gratt.  33  9. 

[6. 1  Another  principle,  however,  may  arise  in  this  case. 
The  administration  in  chief  had  expired  many  years  before 
this  bill  was  filed.  By  section  1874  of  the  Code,  it  is  made 
the  duty  of  an  executor  or  administrator,  who  is  removed, 
or  resigns,  or  whose  letters  are  revoked,  or  whose  authority 
ceases  from  any  cause,  to  file  his  accounts,  vouchers,  kc, 
for  a  settlement,  within  one  month  thereafter.  It  was 
equally  the  duty  of  the  administrator  de  bonis  non,  if  the 
estate  was  not  ready  for  final  settlement,  to  possess  himself 
of  the  assets  of  the  estate,  in  the  hands  of  his  predecessor, 
witliin  a  reasonable  time.  What  will  be,  in  every  case,  a 
reasonable  time,  we  cannot  positively  affirm  ;  (see  Williams 
V.  Harrison,  19  Ala.  284  ;)  but  we  do  not  hesitate  to  declare 
that,  in  this  case,  there  was  ample  time  for  Mr.  Oliver, 
under  his  second  appointment,  to  possess  himself  of  the 
assets  that  were  received  by  himself  as  administrator  in 
chief.     For  failing  to  do  so,  he  fixed  a  liabihty  on  himself 
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and  on  his  sureties  as  administrator  de  bonis  non,  wiiich  those 
interested  in  the  estate  may  proceed  on,  if  they  elect  to  do 
so.  In  the  case  of  Morrow  v.  Peyton,  (8  Leigh,  54:-74,)  the 
court  of  appeals  of  Virginia  laid  down  a  rule,  which  we 
think  eminently  just  and  proper,  as  applicable  to  this  fea- 
ture of  the  case  before  us.  One  Morrow  had  been  executor 
of  the  will  of  one  Eutherford,  and  died,  leaving  the  estate 
indebted  to  him  on  account  of  the  administration.  After 
the  death  of  Morrow,  the  executor,  Worthington  and 
Cookus  took  out  letters  of  adminstration  on  the  estate  of 
Morrow,  and  of  administration  de  bonis  non  on  the  estate 
of  Rutherford.  Money  assets  of  the  estate  of  Rutherford 
came  into  their  hands,  sufficient  in  amount  to  pay  said 
indebtedness ;  but  it  did  not  appear  that  the  funds  had 
been,  in  fact,  transfeiTed  from  one  estate  to  the  other.  The 
state  of  the  accounts  tended  to  show  the  contrary.  One 
question  made  and  considered  was,  whether  the  debt  from 
the  estate  of  Rutherford  to  the  estate  of  Morrow  should 
be  presumed  to  be  paid,  and  the  liability  transferred  to  the 
administrators  of  Morrow's  estate.  The  court — President 
Tucker  dehvering  the  opinion — stated  the  question  thus  : 
"  It  is  contended  that,  as  the  funds  thus  received  by 
"Worthington,  of  Rutherford's  estate,  were  immediately 
apphcable  in  his  hands  to  the  payment  of  the  debt  to  Mor- 
row, that  application  must  be  intended  to  have  been 
made."  This  question  he  proceeds  to  discuss,  and,  for 
reasons  entirely  satisfactory  to  us,  he  decides  it  in  the 
negative.  He  adds,  however,  and  so  ruled  in  the  cause,  that 
the  administrator  ought  to  have  made  the  appropriation  ; 
and  that  for  omitting  to  do  so,  his  sureties  are  responsible. 
In  another  place  he  stated,  that  the  administrator  and  his 
sureties  for  the  Morrow  administration  were  responsible  for 
not  collecting  the  debt  from  the  Rutherford  estate.  The  prin- 
ciple is  well  stated  in  the  head-note  of  the  case,  as  follows : 
"  Where  the  estate  of  one  decedent  is  indebted  to  that 
of  another,  and  the  same  person  is  administrator  of  both, 
and  wastes  assets  of  the  debtor  estate,  which  he  was  bound, 
but  has  failed  to  pay  over  to  the  creditor  estate,  the  sureties 
for  his  due  administration  of  the  creditor  estate  are  liable 
for  such  default  and  devastavit^ — See,  also,  Aylctt  v.  King, 
11  Leigh,  486. 
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The  principle  announced  above  is  substantially  supported 
by  the  decisions  of  this  court,  which  hold  that,  if  an  ad- 
ministrator fail,  or  neglect,  to  collect  an  available  claim  of 
the  estate,  he  thereby  charges  himseK  and  his  sureties  with 
the  amount  of  the  claim  thus  lost  to  the  estate. — See  Duffee 
V.  Buclimian,  8  Ala.  27;  Milam  v.  Ragland,  19  Ala.  8S;  Hughes 
V.  3IitcMl,  ih.  268 ;  also,  Willis  v.  Willis,  16  Ala.  659. 

We  hold,  then,  that  it  was  Mr.  Oliver's  duty  to  reduce 
the  assets  of  the  administration  in  chief — the  estate  being 
not  fully  administered — to  his  own  possession  as  adminis- 
trator de  bonis  non;  and  for  failing  to  do  so,  the  distributees 
may  charge  him  and  his  sureties  as  administrator  de  bonis 
non,  if  they  elect  to  do  so.  If  Mr.  Oliver's  administration 
of  the  estate  of  C.  H.  "Wliitworth  had  so  far  progressed  as 
to  be  ready  for  settlement  and  distribution,  it  was  then  his 
duty,  as  administrator,  to  settle  that  estate,  and  to  pass  the 
proper  distributive  shares  over  to  the  distributees.  It  was 
also  his  duty,  as  administrator  of  H.  C.  Whitworth,  to 
reduce  to  liis  possession  all  the  available  assets  of  that 
estate.  For  neglecting  to  do  so  within  a  reasonable  time, 
he  and  his  sureties  are,  at  the  election  of  the  distributees, 
liable  as  above  indicated. 

What  we  have  declared  above  is  independent  of  the  in- 
quiry, whether  the  assets  were  wasted  or  converted  before 
the  termination  of  the  administration  in  chief  ;  or,  whether 
Mr.  Oliver  was  or  was  not  solvent  at  that  time.  The  law 
clothes  him  with  the  right  and  duty — the  estate  not  being 
fully  administered,  and  not  being  ready  for  settlement — of 
passing  the  liability  from  one  administration  to  the  other, 
whether  he  had  retained  the  money  on  hand,  or  had  pre- 
viously wasted  or  converted  the  same. — See  Code,  §  1881 ; 
Davis  V.  Davis,  10  Ala.  300. 

The  decree  of  the  chancellor  is  reversed,  and  the  cause 
remanded. 
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WALKEE,  MEAD  &  CO.  vs.  BALL. 

[bill  IX  EQUITY  FOR  REDEMPTION  OF  LANDS  SOLD  UNDER  EXECUTION.] 

1.  Pre-requisites  of  right  to  redeem  hy  judgment  creditor. — A  judgment 
creditor,  seeking  to  redeem  lands  sold  under  execution,  either  from 
the  jiurchaser  at  sherilf's  sale,  or  frorn  another  creditor  who  has 
redeemed  from  the  purchaser,  (Code,  §  ^  2120-22,)  is  not  required 
actually  to  credit  his  judgment  with  an  amount  equal  to  ten  per 
cent,  of  the  sum  originally  hid  for  the  land,  in  order  to  perfect  his 
right  of  redemption,  though  such  actual  credit  is  necessary,  if  his 
ofter  is  rejected,  to  vest  in  him  the  title  to  the  laud  ;  nor  is  he  required 
to  pay  the  amount  due  to  the  other  creditor,  either  on  his  original 
judgment,  or  on  other  judgments  purchased  by  him. 

2.  lU'Sjwtise  to  offer  to  redeem. — When  a  sufticient  legal  offer  to  redeem  is 
made,  either  to  the  purchaser  at  sheriff 's  sale,  or  to  a  creditor  who 
has  redeemed  from  such  iiurchaser,  and  is  at  once  rejected  by  him, 
he  cannot  retract  his  refusal  on  the  next  day,  and  claim  that  he  should 
be  allowed  a  reasonable  time  within  which  to  make  his  response  to 
the  offer. 

Appeal  from  the  Chancery  Court  at  Tuskaloosa. 
Heard  before  the  Hon.  James  B.  Cl.ark. 

The  bill  in  this  case  was  filed  by  the  appellants,  on  the 
8th  November,  1860,  and  sought  a  redemption  of  certain 
lands,  which  had  been  sold  under  execution  against  Eobert 
P.  McEwen,  and  purchased  at  the  sheriff 's  sale  by  one 
Christian,  who  afterwards  conveyed  them  to  James  H. 
Ball ;  and  said  Ball  was  the  sole  defendant  to  the  bill. 
The  material  facts  of  the  case,  so  far  as  they  are  necessary 
to  a  correct  understanding  of  the  legal  principles  involved, 
are  stated  in  the  opinion  of  the  court.  On  final  hearing, 
on  pleadings  and  proof,  the  chancellor  dismissed  the  bill ; 
and  his  decree  is  now  assigned  as  error. 

E.  W.  Peck,  for  the  appellants. 

Van  Hoose  <fe  Powell,  and  W.  Moody,  contra. 

A.  J.  WALKER,  C.  J.— The  bill  in  this  case  was  filed  by 
a  creditor  of  McEwen,  to  redeem  laud  wliich  had  been  sold 
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under  execution.  It  alleges,  that  the  land  was  purchased 
at  sheriff's  sale  by  one  Christian,  and  that  he  executed  a 
deed  conveying  the  land  to  the  defendant  Ball,  who,  it 
seems,  had,  as  a  creditor,  redeemed  from  the  purchaser  at 
execution  sale.  The  complainant,  within  two  years  from 
the  sale,  tendered  to  Ball  the  amount  "  he  had  to  pay  to 
obtain  the  land,  with  ten  per  cent,  pe/'  annum  thereon,  and 
offered  to  credit  the  debtor  with  an  amount  equal  to  ten 
per  cent,  upon  the  sum  originally  bid  for  the  land."  It  is 
argued  for  the  defendant,  that  these  acts  did  not  constitute 
a  full  compliance  with  the  prescribed  pre-requisites  to  a 
redemption,  and  that  there  was  lacking  the  element  of  au 
actual  credit  of  ten  per  cent,  upon  the  amount  bid  at  the 
sheriff's  sale.  To  the  decision  of  this  point,  as  well  as  of 
others  which  arise  in  the  case,  it  is  necessary  that  sections 
2120,  2121,  and  2122  of  the  Code,  should  be  examined 
in  connection,  and  in  reference  to  each  other ;  and  it  will 
promote  comprehensibleness  to  present  a  literal  copy  of 
those  sections,  in  juxtaposition  with  our  commants  upon 
them.     They  are  in  the  following  words  : 

"§  2123.  All  julgaiaat  creditors  of  the  debtor,  who,  with- 
out fraud  or  collusion,  had  obtained  such  judgment  before 
the  sale  of  the  land,  or  within  two  years  thereafter,  except 
by  confession  of  the  debtor,  may,  in  like  manner,  redeem 
the  land  from  such  purchaser,  or  any  one  claiming  under 
him,  by  paying,  or  tendering,  the  amount  bid  for  such  land 
at  the  sale  thereof,  and  hy  fur  titer  offering  to  credit  the  debtor, 
upon  a  subsisting  Judgment,  with  a  sum  at  least  equal  to  ten 
per  cent,  of  the  amount  originally  bid  for  the  land;  and  upon 
such  payment  or  tender  being  made,  and  credit  actually  given 
to  the  debtor,  the  title  to  such  land  vests  in  the  creditor, 
and  the  purchaser  must  convey  to  him  such  title  as  he  has, 
at  the  costs  of  the  creditor." 

"  §  2121.  But,  if  the  purchaser,  or  person  claiming  under 
him,  agrees  to  credit,  and  actually  does  credit  the  debtor,  upon 
a  subsisting  judgment,  with  the  sum  offered  to  be  credited 
by  the  creditor,  he  may  retain  the  land  ;  unless  the  creditor 
make  a  further  offer  to  credit  the  debtor,  upon  a  subsisting 
judgment,  with  an  additional  sum,  not  less  than  ten  per 
cent,  on  the  original  purchase-money ;  to  wliich   the  pur- 
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chaser,  as  hereinbefore  provided  for,  is  required  to  respond, 
by  offering  to  give  the  debtor  a  similar  credit ;  and  upon 
his  failure  to  do  so,  and  upon  the  credit  being  actually  given 
by  the  creditor  to  the  debtor,  and  the  payment  or  tender  of 
the  purchase-money,  "with  ten  per  cent,  per  annum  thereon 
as  aforesaid,  to  the  purchaser,  the  title  vests  in  such  cred- 
itor." 

"  §  2122.  One  creditor  may,  in  hke  manner,  within  two 
years  from  the  sale  of  the  land,  redeem  it  from  another 
creditor  ;  and  in  that  case,  the  creditor  offering  to  redeem 
must  pay,  or  tender,  to  the  creditor  in  possession,  the 
amount  he  had  to  pay  to  obtain  the  land,  ^dth  ten  per  cent. 
joer  annum  thereon,  and  must  offer  to  credit  the  debtor  as 
provided  in  the  preceding  section." 

Section  2120  authorizes  a  redemption  by  a  creditor,  from 
the  "  purchaser,  or  any  one  claiming  under  him."  This 
section,  unexplained,  is  in  its  language  sufficiently  compre- 
hensive to  include  the  case  of  a  redemption  from  a  creditor 
who  had  himself  redeemed  from  the  purchaser ;  for  such 
creditor  may  be  regarded  as  holding  under  the  purchaser. 
But,  if  that  section  had  embraced  such  a  case,  one  creditor 
might  have  redeemed  from  the  creditor  who  had  previously 
redeemed,  upon  paying  him  the  amount  bid  at  the  sheriff's 
sale,  which  would  be  less  than  the  land  cost  him.  It  be- 
came necessary,  therefore,  to  provide  specially  for  that 
particular  case ;  and  that  purpose  is  accomphshed  in 
section  2122,  which  requires  a  creditor,  seeking  to  redeem 
fi'om  another  creditor,  to  pay  or  tender  to  the  latter  the 
amount  which  he  had  to  pay  to  obtain  the  land. 

A  redemption  under  section  2122  must  be  governed  by 
precisely  the  same  rules  which  are  prescribed  in  section 
2120,  except  that  there  is  a  difference  as  to  the  price  to  be 
paid  or  tendered  to  the  person  in  possession.  The  pro- 
ceeding under  section  2122  must  be  in  like  manner  with  that 
under  section  2120 ;  and  the  regulations  of  section  2121, 
as  to  antagonistic  biddings,  apply  to  a  proposition  to 
redeem  under  section  2 122. 

Section  2120  requires  the  creditor  coming  to  redeem, 
when  making  out  his  prima-facie  case  for  a  redemption,  to 
olfer  to  credit  the  debtor  with  at  least  ten  per  cent,  of  the 
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amount  originally  bid  for  the  land.  Section  2122,  in  like 
manner,  requires  an  offer  to  credit.  Neither  exacts  from 
the  creditor  the  actual  entry  of  the  credit,  as  an  indispen- 
sable pre-requisite  to  the  completion  of  the  prima-facie  case 
of  redemption,  which  imposes  upon  the  person  in  posses- 
sion the  duty  of  conveying  to  him,  or  of  responding  under 
section  2120. 

In  Moore  <&  Lynes  v.  Gore,  (35  Ala.  701,)  we  decided,  that 
a  creditor,  who  had  made  the  tender  required,  and  offered 
to  give  the  prescribed  credit,  might  go  into  equity  to  com- 
pel a  conveyance,  without  the  previous  actual  making  of 
the  credit,  where  the  proposition  to  redeem  was  rejected, 
and  the  person  in  possession  failed  to  respond.  The  prin- 
ciple upon  which  that  case  goes  is,  that  the  redeeming 
creditor,  when  his  proposition  is  rejected,  invests  himself, 
by  his  tender  and  offer  to  credit,  with  a  right  to  go  into 
equity,  by  tendering  the  money  due  to  the  person  in  pos- 
session, and  offering  to  make  the  prescribed  credit,  and 
compel  a  conveyance.  This  decision  is  irreconcilable  with 
the  theory,  that  the  credit  must  actually  be  made  before  the 
prima-facie  case  of  redemption  is  made  out,  which  imposes 
the  obligation  upon  the  other  party  either  to  convey  or  to 
respond  by  bidding  under  section  2121. 

This  view  of  the  question  is  confirmed  by  the  language 
of  section  2121,  which,  after  securing  the  privilege  of 
responding  to  the  creditor  in  possession,  allows  the  creditor 
coming  to  redeem  again  to  throw  the  onus  upon  him  in 
possession,  by  offering  to  credit  with  an  additional  sum  not 
less  than  ten  per  cent,  on  the  original  purchase-money.  A 
farther  confirmation  is  afforded  in  the  same  section  by  the 
fact  that,  when  the  party  fails  to  respond,  its  mandate 
changes,  and  it  exacts  an  actual  entry  of  the  credit,  as  one 
of  the  conditions  upon  which  the  title  passes  to  the  creditor 
seeking  to  redeem. 

The  objection  presents  itself,  that  section  2121  seems  to 
require  an  actual  credit  to  be  made  by  the  creditor  in  pos- 
session, who  desires  to  respond  to  the  piima-facie  case  made 
by  the  creditor  seeking  to  redeem.  It  would  be  the  grossest 
injustice  to  vary  the  character  of  the  act  to  be  done  by  the 
creditor  in  possession,  in  order  to  throw  the  onus  back  upon 
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the  redeeming  creditor,  from  that  which  was  required  on 
the  part  of  the  latter,  to  cast  the  onus  upon  the  former. 
We  do  not  think  the  section,  when  correctly  construed,  can 
be  understood  to  contemplate  any  such  thing.  The  first 
clause  of  the  section  does  allow  the  purchaser,  or  person 
claiming  under  him,  after  a  tender  and  offer  have  been 
made  under  section  2121,  to  retain  the  land,  if  he  "agrees 
to  credit,  and  actually  does  credit  the  debtor,"  unless  he  is 
met  by  a  new  offer  on  the  part  of  the  creditor  seeking  to 
redeem.  If  this  clause  could  be  detached  from  the  context, 
and  considered  by  itself,  it  might  be  regarded  as  making  an 
actual  credit,  in  contra-distinction  to  an  offer  to  credit,  an  in- 
dispensable element  in  the  response  necessary  to  cast  the  duty 
of  making  a  farther  bid  upon  the  other  party.  But  it  can 
not,  according  to  any  sound  canon  of  construction,  be  so 
detached.  It  is  not  only  to  be  construed  in  reference  to  the 
context,  but  so  as  to  harmonize  it,  if  possible,  with  the 
other  clauses,  and  with  the  spirit  and  intent  of  the  law. 
Broohs  V.  Jlohile  ScJiOol  Covnnrs,  31  Ala.  227  ;  Thompson  v. 
State,  20  Ala.  51;  Huffman  v.  State,  29  Ala.  40.  Now,  the 
same  section,  in  words  following  directly  after  the  first 
clause,  allows  the  creditor  seeking  to  redeem,  by  an  ofi^er 
to  cast  the  duty  upon  the  creditor  in  possession  of  making 
a  farther  bid,  and  then  allows  the  creditor  in  possession, 
hy  an  offer,  to  cast  back  the  duty  of  making  a  farther  bid. 
There  would  be  an  absurd  inconsistency  in  the  section,  if 
it  were  understood  to  make  an  actual  credit  indispensable 
in  the  bid  authorized  by  the  first  clause,  and  to  dispense 
with  the  necessity  of  it  in  all  subsequent  bidding. 

The  obscurity  in  the  first  clause  of  section  2121  has  grown 
out  of  the  effort  to  condense  into  it  two  distinct  things — the 
offer  necessary  to  constitute  a  bid,  and  the  actual  making 
of  the  credit,  which  is  necessary  to  authorize  him  to  retain 
the  land.  The  construction  which  harmonizes  with  the 
intention  of  the  law-maker,  and  with  the  other  parts  of  the 
law,  is,  that  it  makes  an  offer  sufficient  to  cast  upon  the 
other  party  the  omis  of  responding,  and  then,  if  the  other 
I)arty  fails  to  respond,  re(|uires  an  actual  credit,  as  the 
condition  upon  which  the  land  may  be  retained.  The 
scheme  of  the  three  sections  (2120,  2121,  2122)  is  this,  that 
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a  bidding  may  bo  had  between  the  creditor  coming  to 
redeem,  who  must  make  the  first  proposition,  and  the  pur- 
chaser or  person  claiming  under  him  (being  a  judgment 
creditor),  or  the  creditor  who  has  previously  redeemed.  In 
the  bidding  authorized  by  these  sections,  the  antagonistic 
parties  meet  each  other  with  offers  to  credit,  as  directed  in 
the  law,  until  one  or  the  other  ceases  to  respond.  Then  it 
becomes  the  duty  of  the  creditor  coming  to  redeem,  if  he 
is  the  party  making  the  last  proposition,  to  actually  make  a 
credit,  covering  all  the  amounts  proposed  or  offered  by 
him,  if  the  other  party  will  convey,  as  the  law  requires.  If 
the  other  party  will  not  convey,  he  may  nevertheless  enter 
the  credit,  and  thereby  invest  himself  with  the  title  ;  or  he 
may,  as  decided  in  Moore  d'  Lynes  v.  Gore,  (supra,)  withhold 
the  actual  credit,  and  go  into  equity  to  compel  a  conveyance. 

The  theory,  that  each  successive  response  must  be  accom- 
panied by  an  actual  credit,  is  not  only  without  warrant  in  the 
language  of  the  statute,  but  would  lead  to  obvious  injustice, 
and  to  a  defeat  of  the  cardinal  purpose  of  the  law.  A 
creditor,  having  responded  with  credits  until  his  judgment 
was  exhausted,  would  accomplish  nothiog,  if  his  adversary, 
having  a  larger  judgment,  could  make  another  response. 
Thus,  upon  the  theory  that  actual  credits  must  be  made  at 
every  bid,  a  creditor  might  lose  his  entire  judgment,  and 
get  nothing  whatever  in  return.  The  effect  of  such  a  theory 
would  be  to  prevent  propositions  to  redeem  by  any  person 
other  than  one  having  a  judgment  of  such  an  amount  as 
to  command  his  adversary's ;  the  purpose  of  the  law  to 
encourage  rival  biddings,  whereby  the  full  value  of  the 
land  would  be  secured  to  the  debtor,  would  be  contravened; 
and  the  intention  to  prevent  the  sacrifice  of  real  estate, 
declared  in  the  original  enactment  in  1842,  would  not  be 
promoted. — Clay's  Digest,  502,  §  1. 

It  is  contended  for  the  defendant,  that  the  creditor  com- 
ing to  redeem  must  not  only  make  the  required  tender  and 
offer  to  credit,  but  must  pay  to  the  adverse  party  the  judg- 
ment which  he  may  hold  against  the  debtor.  A  similar  po- 
sition was  taken  in  the  case  of  Cooley  v.  Weeks,  (10  Yerger, 
141,)  under  a  statute  strikingly  like  ours.  Cooley,  the 
debtor,  applied,  through  an  agent,  to  redeem  his  property, 
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which  had  been  sold  under  execution.  The  property  was 
held  by  a  creditor,  who  had  redeemed  from  the  purchaser. 
To  him  the  proposition  to  redeem  was  made,  and  by  him  it 
was  rejected,  upon  the  ground  that  he  had  an  unsatisfied 
judgment,  the  payment  of  which  was  a  condition  precedent 
to  a  redemption.  The  court  htld,  upon  the  authority  of  a 
previous  decision,  that  the  creditor  who  had  redeemed  had 
a  right  to  respond,  by  an  offer  to  credit  his  judgment,  to 
the  proj)osition  of  the  debtor  to  redeem,  just  as  he  would 
have  had  if  the  proposition  had  come  from  another  cred- 
itor. The  Tennessee  case,  therefore,  was  the  same  in  prin- 
ciple, as  if  a  creditor  had  been  seeking  to  redeem  from  an- 
other creditor,  and  the  question  was  identical  with  that 
now  presented.  The  supreme  court  of  Tennessee  said,  that 
the  creditor  holding  the  property  "  acted  upon  the  opinion, 
that  the  debtor  had  no  right  to  redeem  until  the  whole 
debt"  was  paid,  but  that  in  that  he  was  clearly  mistaken  ; 
and  it  was  decided,  that  a  tender,  not  covering  the  debt 
due,  was  sufficient.  Thus,  the  point  has  been  adjudged 
against  the  party  who  makes  it,  in  the  State  from  the  ju- 
dicial annals  of  which,  on  account  of  the  similarity  of  the 
statute,  we  would  expect  authority  for  the  construction  of 
our  law. 

Besides,  our  statute  prescribes  what  is  necessary  to  a  re- 
demption, and  in  no  wise  includes  the  payment  of  the  debt 
as  a  requisite.  To  impose  such  a  burden  upon  a  party 
coming  to  redeem,  would  simply  add  another  clause  to  the 
statute,  and  would,  to  that  extent,  invade  the  province  of 
the  law-making  povv'er.  And  to  make  a  payment  of  the 
debt  necessary,  would  be  to  depart  from  the  policy  of  pre- 
venting the  sacrifice  of  the  property  sold.  If  a  creditor 
should  happen  to  hold  the  land,  whose  judgment  exceeded 
its  value,  no  person  would  redeem,  and  he  would  be  per- 
mitted to  retain  the  land,  no  matter  at  how  great  a  sacri- 
fice it  had  been  sold.  There  are  other  answers  which  might 
be  made  to  the  position  taken  for  the  defendant,  but  we 
cannot  tliink  it  necessary  to  say  more  upon  the  subject. 

But  the  farther  position  is  taken,  that  the  defendant  had 
purchased  one  of  his  judgments ;  that  the  judgment  so 
purchased  was  an  incumbrance  upon  the  land ;  that  sec- 
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tion  2120  requires  the  creditor  proposing  to  redeem  to  pay 
all  "  lawful  charges,"  and  that  he  was  therefore  entitled  to 
be  reimbursed  what  he  had  paid  for  the  judgment.  This 
argument  is  unsound,  because,  in  this  State,  since  the 
adoption  of  the  Code,  judgments  have  no  lien  upon  land, 
and  are,  therefore,  no  incumbrance  upon  it.  While  we 
make  this  brief  reply  to  the  argument,  we  do  not  mean  to 
affirm,  that  there  are  not  other  answers  to  it. 

As  the  result  of  this  too  tedious  examination  of  the  law 
of  redemption,  we  decide,  that  the  plaintiffs'  proposition  to 
redeem  was  in  strict  compliance  with  the  statute.  This 
proposition  having  been  rejected,  the  complainants  had  a 
right  to  relief  in  chancery,  unless  the  other  party  met  their 
proposition  by  an  offer  authorized  by  the  statute.  The  de- 
fendant did  not  respond  by  offering  to  credit  the  debtor  as 
directed  in  section  2121 ;  but  met  the  complainant's  propo- 
sition to  redeem  by  a  distinct  refusal,  unless  the  complain- 
ant would  pay  him  the  amount  of  his  judgment.  He  had 
no  right,  as  we  have  seen,  to  impose  such  a  condition  upon 
the  complainant,  and  the  latter  was  under  no  obligation  to 
comply  with  it.  There  was,  therefore,  nothing  done  at  the 
time  when  the  complainant's  proposition  was  made,  to  pre- 
vent his  equitable  right  as  a  redeeming  creditor  from  at- 
taching. 

The  complainants'  proposition  was  made  on  the  last  day 
of  the  two  years  to  which  the  right  of  redemption  was  lim- 
ited. On  the  next  day,  it  is  said,  that  the  defendant  did 
respond,  by  crediting  his  judgment ;  and  it  is  contended, 
that  he  was  entitled  to  a  reasonable  time  within  which  to 
respond ;  that,  under  the  circumstances,  the  next  day  was 
within  a  reasonable  time  ;  and  that,  therefore,  the  response 
on  that  day  was  in  time,  notwithstanding  the  period  of  two 
years  had  expired.  When  the  defendant  made  his  credit, 
he  still  insisted,  as  indeed  he  does  in  his  answer,  that  the 
complainant  had  no  right  to  redeem,  without  paying  his 
debt,  and  announced  his  purpose  not  to  convey  unless  such 
payment  was  made.  We  shall  not  argue,  nor  decide, 
whether  the  defendant  could,  under  any  circumstances, 
make  a  legal  response  after  the  expiration  of  the  two  year? ; 
nor  whether  it  was  his  duty,  at  all  events,  to  respond  imme- 
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diatelj;  nor  shall  we  decide  whether  the  illegal  exaction, 
that  the  complainant  should  paj  off  the  defendant's  judg- 
ment, which  accompanied  the  response  of  the  latter,  af- 
fected the  legality  of  such  response.  It  is  not  necessary 
for  us  to  decide  those  questions.  Whatever  the  law  may 
be,  as  to  the  right  of  a  party,  from  whom  a  redemption  is 
sought,  to  delay  for  a  reasonable  time  his  reply  to  a  propo- 
sition of  redemption,  we  entertain  no  doubt,  that  if  he,  with- 
out asking  time,  or  pleading  its  necessity,  does  make  a 
prompt  and  decisive  reply,  he  cannot  afterwards,  and  on  a 
subsequent  day,  retract  his  ve\)\j.  The  defendant,  at  the 
time  when  the  offer  and  tender  were  made,  responded  with 
a  refusal,  which  was  absolute,  except  that  he  professed  a 
willingness  to  convey  upon  the  payment  to  him  of  his  judg- 
ment. He  claimed  no  delay  for  the  purpose  of  considering 
or  counselling  as  to  his  reply.  He  only  asserted  the  neces- 
sity of  going  to  Tuskaloosa,  which  was  some  miles  distant, 
to  ascertain  the  amount  of  his  judgment ;  but  he  appears 
to  have  been  prompt  and  decisive  in  the  rejection  of  the 
proposition  made.  We  cannot  think  that  it  was  permissible 
for  the  party,  on  the  next  day,  to  retract  his  reply  thus  made, 
•  divest  the  rights  which  were  thereupon  called  into  exist- 
ence, and  make  a  different  reply  attended  by  different  re- 
sults.— See  Cooley  v.  Weeks,  supra. 

But,  if  it  be  conceded  that  the  defendant's  response  on 
the  next  day  was  permissible,  it  would  also  be  allowable 
for  the  complainant  to  meet  that  response  with  another  ; 
and  that  he  seems  to  have  done,  by  proposing  to  credit  his 
judgment  with  $910,  which  would  be  more  than  the  mini- 
mum prescribed  by  the  statute. 

There  is  not  in  the  record  any  note  of  the  testimony ; 
nor  is  there  any  evidence  in  the  record.  There  is  a  con- 
sent copied  into  the  record ;  but  it  does  not  appear  to  have 
been  given  in  evidence,  or  brought  to  the  chancellor's  at- 
tention. We  have  therefore  decided  the  case  upon  the 
statements  in  the  bill  and  answer,  and  inferences  which  we 
deem  legitimate.  The  result  would  not  have  been  changed, 
if  we  had  looked  to  the  written  consent.  We  deem  it 
proper  to  remark,  that  we  have  not  felt  under  obligation  to 
discuss  points  not  noticed  in  argument. 

Reversed  and  remanded. 
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ALABAMA  &  FLOEIDA  EAILEOAD   COMPANY  vs. 
KENNEY. 

[mix   FOR   IXJUNCTIOX    AGAIKST   GOVERXMEXT     IMPRESSIXG   AGENTS.] 

1.  Amenilment  of  hill,  on  motion  to  dissolve  injunction  in  vacation. — On 
motion  to  dissolve  an  injunction  in  vacation,  all  amendable  defects 
in  the  bill  will  be  considered  as  amended. 

2.  Eight  of  government  to  tahe private  property  for  j)ul)lic  use. — The  con- 
stitutional ri<;'ht  of  the  general  government  to  take  private  property 
for  public  use,  just  compensation  beingmade,  extends  to  all  property; 
and  neither  the  fact  that  the  property  is  under  mortgage,  nor  the 
fact  that  it  belongs  to  a  corporation  chartered  by  a  state  law,  exempts 
it  from  the  operation  of  the  princiiile. 

Appeal  from  the  Chancer j  Court  of  Butler. 
Heard  before  the  Hon.  N.  W.  Cocke. 

The  bill  (or  petition)  in  this  case  was  filed,  on  the  12th 
September,  1863,  by  the  Alabama  &,  Florida  Eailroad 
Company  of  Florida,  (a  corporation  chartered  by  an  act 
of  the  legislature  of  Florida,)  and  was  addressed  to  the 
Hon.  Jno.  K.  Henry,  the  judge  of  the  eleventh  judicial 
circuit.  It  alleged,  that  said  railroad  company  had  received, 
under  the  laws  of  Florida,  a  large  grant  of  public  lands, 
to  aid  in  the  construction  of  its  road,  "  and,  on  account 
thereof,  the  said  railroad  is  pledged  to  the  State  of  Florida 
to  the  amount  of  the  value  of  said  lands  "  ;  that  the  com- 
pany had  also  executed  and  sold,  in  the  purchase  of  iron 
and  other  materials  necessary  for  the  construction  and 
equipment  of  its  road,  a  lai'ge  number  of  bonds,  which 
were  secured  by  a  mortgage  on  the  road  and  its  property, 
and  which  were  held  by  divers  creditors  and  purchasers ; 
that  D.  H.  Kenney  and  Charles  F.  M.  Garnett  "  have 
seized,  and  intend  carrying  away,  a  large  amount  of  rolling- 
stock,  iron,  and  other  property  belonging  and  attached  to 
said  road"  ;  that  said  seizure  was  illegal  and  unjust,  would 
destroy  the  security  of  innocent  bond  holders,  and  would 
"  take  away  from  the  sovereign  State  of  Florida,  without 
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her  consent,  the  only  security  she  has  for  the  advances 
made  by  her  to  said  road."  The  petition  concluded  thus  : 
"  The  premises  considered,  your  orators  pray  that  your 
Honor  grant  to  them  the  writ  of  injunction,  to  be  directed 
to  the  said  Charles  F.  M.  Garnett  and  D.  H.  Kenney,  to 
restrain  them,  and  all  other  persons  acting  through  or  under 
them,  from  seizing  or  carrying  away  the  rolling-stock,  iron, 
and  other  property  belonging  to  said  road,  under  such 
penalties  as  may  seem  proper  to  your  Honor ;  and  that 
your  Honor  do  every  other  matter  and  thing  that  may  be 
right  and  equitable  in  the  premises,  at  the  same  time 
relieving  your  orators  from  the  delay  which  the  formal 
notice  of  this  application  upon  the  said  Garnett  and 
Kenney  would  require,  and  which  the  pressing  nature  of 
the  case  will  not  admit  without  manifest  injury  to  the 
interests  of  your  orators." 

An  injunction  having  been  granted  by  Judge  Henry, 
Kenney  filed  an  answer,  admitting  the  seizure  of  the 
rolhng- stock,  &c.,  belonging  to  the  complainant's  road, 
and  justifying  the  seizure  under  authority  conferred  on 
Garnett  and  himself,  as  impressing  agents  of  the  Confed- 
erate States,  under  written  orders  from  the  secretary  of 
war,  which  were  made  exhibits  to  his  answer.  On  motion, 
made  in  vacation,  the  chancellor  dissolved  the  injunction, 
and  dismissed  the  bill,  for  want  of  equity ;  and  his  decree 
is  now  assigned  as  error. 

GoLDTHWAiTE,  KiCE  &  Semple,  for  appellant. 
Elmobe  &  GuNTER,  cojitra. 

A.  J.  WALKEE,  C.  J. — The  pleading  of  the  complainant 
in  this  case  is  in  the  form  of  a  petition,  addressed  to  a 
circuit  judge,  praying  alone  for  an  injunction,  and  neither 
making  any  persons  parties,  nor  seeking  process  as  to  any 
parties.  There  are,  besides,  greater  or  less  defects  in  the 
form  of  the  allegations.  It  is  insisted,  that  all  these  im- 
perfections were  amendable,  and,  upon  the  principle  in  the 
second  head-note  to  the  case  of  Nelson  ilt  Hatch  v.  Dunn, 
(15  xila.  501,)  should  be  regarded  as  amended  when  a 
motion  to  dissolve  an  injunction  is  made  in  vacation.    This 
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proposition  is  probably  correct ;  and  without  discussing  it, 
or  giving  it  any  careful  reflection,  we  will  consider  this  case 
as  if  those  imperfections  were  amended ;  for  such  a  course 
will  not  change  the  result. 

[2.J  The  correctness  of  the  chancellor's  decision  upon 
the  merits  is  assailed,  upon  two,  and  only  two  grounds. 
Those  grounds  are — that  the  taking  of  private  property 
which  is  under  mortgage,  for  the  use  of  the  general  gov- 
ernment, impairs  the  obligations  of  a  contract ;  and  that 
the  taking  in  this  case  effected  the  destruction  of  a  fran- 
chise granted  by  a  state,  and  was  therefore  invalid.  These 
questions  we  shall  consider  upon  the  supposition,  that  the 
general  government  is  under  the  restrictions,  as  to  the 
power  to  impair  the  obligation  of  contracts,  which  the 
constitution  makes  applicable  to  the  states ;  though  we 
wish  to  be  understood  as  conceding  the  point,  only  because 
it  is  not  necessary  to  decide  it,  and  not  because  we 
intend  to  announce  any  opinion  upon  it. 

The  provision  of  the  constitution  of  the  Confederate 
States,  and  of  the  constitution  of  most  of  the  states,  is  the 
same,  so  far  as  it  affects  the  question  of  the  power  to  take 
private  property  for  public  use.  There  is  a  power,  alike  in 
the  general  government  and  in  the  states,  to  take  private 
property  for  pubKc  use,  qualified  by  the  restriction  that 
just  compensation  must  be  made.  Under  all  established 
governments,  it  is  a  recognized  principle,  that  all  property 
is  held  subject  to  an  inherent  right  in  the  government  to 
appropriate  it  to  the  public  use,  when  the  pubhc  good  may 
require  it  to  be  done.  Whether  this  principle  is  deduced 
from  the  law  of  eminent  domain,  extended  to  personal  prop- 
erty as  its  increasing  value  required,  or  to  an  original 
contract  implied  from  "  the  mutual  necessities  of  the  indi- 
viduals about  to  constitute  a  political  community,"  it  is  not 
necessary  now  to  speculate. — Bloodgood  v.  31.  d'  H.  li.  R. 
Co.,  18  Wend.  9-57 ;  Dyer  v.  Tusk.  Bridge  Co.,  2  Porter, 
295 ;  West  Biver  Bridge  Co.  v.  Dix,  6  How.  507-516,  532. 
It  is  sufficient  for  the  purposes  of  this  opinion,  that  the 
principle  is  universally  acknowledged  by  publicists  and 
jurists. 

All  property,  except  that  w^hich  has  been  inherited,  is 
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held  under  contract ;  and  its  title  and  enjoyment  are  fre- 
quently, if  not  generally,  guarantied.  If,  therefore,  it  be 
understood  that  property  cannot  be  taken  for  public  use, 
where  it  is  derived  by  a  contract,  it  would  result,  that  the 
great  mass  of  property  in  the  country  would  be  beyond  the 
reach  of  the  government,  no  matter  how  great  might  be 
the  necessity.  The  princijale,  however,  which  subjects 
private  property  to  public  use,  compensation  being  made, 
is  said  to  be  illimitable,  and  to  apply  to  all  property. — See 
Sedgwick  on  Stat,  and  Con.  Law,  512.  To  take  property  for 
the  public  use  does  not,  in  the  sense  of  the  constitution, 
impair  the  obligation  of  the  contract,  under  which  the 
property  is  held.  It  transfers  to  the  government  the 
rights  of  property  given  by  the  contract;  and  compensation 
for  the  benefits  of  the  contract  is  required  to  be  made. 
The  constitutional  power  of  taking  private  property  "  oper- 
ates upon  the  property,  and  not  on  the  contract." 

While  the  question  has  usually  been  decided  upon  the 
ground  above  stated,  an  eminent  judge  has  given  a  reason 
somewhat  different.  In  the  JFtst  River  Bridge  Co.  v. 
Dix,  (6  Howard,  507-532,)  Judge  Daniel  says  :  "Into  aU 
contracts,  whether  made  between  states  and  individuals,  or 
between  individuals  only,  there  enter  conditions,  which 
arise  not  out  of  the  literal  terms  of  the  contract  itself 
they  are  superinduced  by  the  pre-existing  and  higher 
authority  of  the  laws  of  nature,  of  nations,  or  of  the  com- 
munity to  which  the  parties  belong ;  they  are  always 
presumed,  and  must  be  presumed,  to  be  known  and 
recognized  by  all ;  are  binding  upon  all,  and  need  never 
therefore  be  carried  into  express  stipulation,  for  this  could 
add  nothing  to  their  force.  Every  contract  is  made  in 
subordination  to  them,  and  must  yield  to  their  control, 
as  conditions  inherent  and  paramount,  wherever  a  ne- 
cessity for  their  execution  shall  occur.  Such  a  condition 
is  the  right  of  eminent  domain.  This  right  does  not 
operate  to  impair  the  contract  affected  by  it,  but  recognizes 
its  obligation  in  the  fullest  extent,  claiming  only  the  ful- 
fillment of  an  essential  and  inseparable  condition." 

While  there  may  be  some  difference  in  the  reasons  given, 
there  is  a  current  of  authorities,  holding,  with  unvarying 
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uniformity,  that  tlie  taking  of  private  property  for  the 
public  use  .does  not  infringe  the  clause  of  the  constitution 
designed  to  protect  the  obligation  of  contracts,  and  that  a 
state  may  take  even  the  franchise  of  a  corporation  chartered 
by  itself,  or  any  of  its  property,  for  the  public  use,  when 
the  charter  contains  no  stipulation  restrictive  of  the 
power. —  West  River  Bridge  Co.  v.  IJix,  svpra,  and  the  cases 
collected  by  Judge  Woodbury  in  his  opinion,  p.  543 ;  R. 
F.  &  P.  R.  Co.  V.  Louisa  R.  Co.,  13  How.  82; 
Charles  River  Bridge  v.  Warren  Bridge,  11  Peters,  420 ; 
Crosly  V.  Hanover,  36  N.  H.  404  ;  Northern  R.  R.  v.  C. 
d  C.  R.  R.  Co.,  7  Foster,  183  ;  Eji/ield  T.  B.  Co.  v.  H.  & 
N.  R.  R.  Co.,  17  N.  H.  454 ;  Baclais  v.  Lebanon,  11  N.  H. 
19  ;  Brewster  v.  Hough,  10  N.  H.  138  ;  Piscataqua  Br.  v. 
N.  H  Bridge,  7  N.  H."  36,  68 ;  Red  River  Br.  Co.  v.  3L  d 
A.  of  Clarksville,  1  Sneed,  176 ;  Bailey  v.  3Iillenherger, 
31  Penn.  St.  37 ;  N.  Penn.  R.  R.  Co.  v.  Davis,  26  Penn.  St. 
238 ;  James  River  &  Kan.  Co.  v.  Thompson,  3  Grat.  270 ; 
White  River  T.  Co.  v.  V.  C.  R.  R.  Co.,  21  Ver.  590 ; 
Board  dtc.,  v.  Ohio  &  N.  J.  R.  Co.,  14  111.  314 ;  U.  S. 
V.  R.  Br.  Co.,  6  McL.  517  ;  Young  v.  McKenzie,  Harrison 
d-  Co.,  3  KeUy,  31 ;  Boston  d  Loiuell  Cor.  v.  S.  d  L.  R. 
Co.,  2  Gray,  1 ;  Miller  v.  K  Y.  d  E.  R.  Co.,  21  Barb.  513  ; 
Dyer  v.  Tush.  Br.  Co.,  2  Porter,  295  ;  Sedgwick  on  Stat,  k 
Con.  Law,  664. 

Of  the  several  cases  above  cited,  we  remark  only  upon 
the  facts  of  one— North. Penn.  R.  R.  Co.  v.  Davis.  In  that 
case,  the  persons  in  possession  of  the  land  sought  to  be 
condemned  held  under  a  lease,  with  a  covenant  on  the  part 
of  the  lessors  to  renew  the  lease  for  three  years  at  a  speci- 
fied price.  It  was  contended,  that  the  contract  for  the 
renewal  of  the  lease  would  be  impaired  by  appropriating 
the  propert}^  to  public  use,  because  its  performance  would 
be  rendered  impossible.  This  argument  was  overruled,  and 
the  appropriation  sustained ;  the  court  holding,  that  the 
lessee  was  entitled  to  compensation  for  the  loss  of  the 
benefit  of  the  covenant  for  renewal.  The  principle  settled 
by  these  cases  is,  that  all  property  is  liable  to  be  taken  for 
public  use.  Mortgaged  property  cannot  constitute  an  ex- 
ception to   the   rule.      There   may  be   more  difficulty  in 
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ascertaining  the  damages  where  such  property  is  taken ; 
but  there  can  be  no  variation  in  the  principle. 

While  it  is  well  settled  by  the  cases  to  which  we  have 
referred  above,  that  a  franchise  is  property,  and  that  it,  as 
well  as  the  property  by  means  of  which  it  exists,  may  be 
taken  for  pubHc  use;  there  is  no  case  which  we  have  found, 
holding  that  it  may  be  taken  by  the  general  government, 
when  it  exists  by  virtue  of  a  state  charter.  What  would 
be  the  law  in  such  a  case,  we  need  not  decide.  The  gov- 
ernment did  not,  in  this  case,  take  the  franchise,  nor 
property  indispensable  to  the  existence  of  the  franchise,  or 
to  the  exercise  of  the  privileges  bestowed  by  the  act  of 
incorporation. 

The  pleadings  raise  no  question  as  to  the  making  of 
compensation,  or  as  to  the  regularity  of  the  proceedings 
for  condemnation,  or  for  the  ascertainment  of  the  damages. 
So  far  as  the  bill  discloses,  there  is  no  ground  of  complaint, 
or  dissatisfaction,  on  those  points,  in  any  quarter. 

The  decree  of  the  chancellor  is  affirmed. 


CAMPBELL  vs.  CAMPBELL. 

[iNQriSITION   OF   LUNACY.] 

1.  How  wife  nunj  sue— Undev  the  statute  of  this  State,  (Code,  $  2750,) 
as  under  the  English  ehaucery  practice,  an  inquisition  of  lunacy 
against  the  husband  cannot  be  sued  out  by  the  wife  in  her  own  name, 
but  must  be  by  her  next  friend,  who  will  be  liable  for  the  costs  if  the 
petition  is  dismissed. 

Appeal  from  the  Probate  Court  of  Dallas. 

In  the  matter  of  the  petition  of  Mrs.  Mary  Campbell,  to 
have  her  husband,  Peter  Campbell,  declared  a  lunatic.  The 
defendant  appeared  by  attorney,  and  demurred  to  the  peti- 
tion, assigning  as  one  ground  of  demurrer,  that  his  wife  had 
no  right  to  institute  the  proceedings  against  him.     The 
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court  overruled  the  demurrer,  and  its  ruling  is  now  assigned 
as  error,  with  other  matters  which  require  no  particular 
notice. 

G.  W.  Gayle,  for  appellant. 
J.  R.  John,  contra. 

R.  W.  WALKER,  J.— The  jurisdiction  which,  in  Eng- 
land, the  chancery  coui't  exercises  over  inquisitions  of 
lunacy,  is  by  our  statutes  confided  to  the  probate  court ; 
and  the  proceedings  in  such  cases,  in  the  latter  court,  should 
be  governed  by  the  rules  and  principles  regulating  the 
practice  in  the  English  chancery,  so  far  as  those  rules  and 
principles  can  be  conveniently  applied  by  the  probate 
court,  and  are  not  modified  by,  or  inconsistent  with  our 
statutes.  By  section  2750  of  the  Code,  the  proceeding  to 
have  a  person  declared  a  lunatic  may  be  instituted  upon 
the  petition  of  "any  of  his  relations  or  friends."  This 
is  substantially  the  rule  in  the  English  chancery.  But, 
neither  the  English  rule,  nor  the  provision  of  our  Code,  can 
with  propriety  be  so  construed  as  to  remove  the  legal  inca- 
pacities of  persons  who,  according  to  well-established  prin- 
ciples, are  not  sui  juris,  and  are  therefore  incapable  of 
maintaining  a  suit  in  their  own  names.  Hence,  although 
it  is  said  in  the  books  that  the  petition  for  a  commission 
may  be  presented  by  a  husband  against  his  wife,  and  vice 
versa  ;  or  by  a  father  or  mother  against  a  child,  and  vice 
versa;  or  by  brothers,  sisters,  uncles,  aunts,  nephews, 
nieces,  and  cousins,  against  each  other ;  (Shelford  on  Lu- 
nacy, 114: ;  2  Barb.  Ch.  Pr.  228  ;)  yet  it  by  no  means  fol- 
lows, that  the  proceeding  may  in  every  case  be  instituted 
by  any  of  the  persons  here  named  in  their  own  names.  On 
the  contrary,  it  is  held  that,  where  a  petition  is  presented 
by  the  wife  of  the  supposed  lunatic,  it  must  be  in  her  name, 
by  her  next  friend,  who  will  be  answerable  for  the  costs  of 
the  application,  in  case  the  court  shall  think  proper  to  im- 
pose them  upon  the  petitioner. — 2  Barb.  Ch.  Pr.  228.  The 
same  rule  would,  doubtless,  apply  to  petitions  presented  by 
infants.  In  Hke  manner,  while  we  do  not  doubt  that  the  wife 
of  the  alleged  lunatic  comes  ■within  the  description  of  persons 
authorized  by  the  Code  to  present  the  petition ;  yet,  as  she 
20 


314  ALABAMA. 


Hill,  use  &c.  V.  McKeiizie. 


is  not  sui  juris,  and  no  judgment  for  costs  can  be  rendered 
against  lier,  her  petition  must  be  presented,  not  in  her  own 
name  alone,  but  by  her  next  friend.  It  is  true  that,  accord- 
ing to  the  common  law,  a  married  woman  could  not  sue  by 
her  next  friend  ;  {Jordan  v.  Gray,  19  Ala.  618 ;)  but,  as 
already  mentioned,  the  practice  in  this  class  of  cases  is 
governed  rather  by  the  rules  of  English  chancery  in  similar 
proceedings,  than  by  those  which  prevail  in  courts  of  com- 
mon law.  The  provision  of  section  2763  of  the  Code, 
that  the  costs  of  the  proceeding  must  be  paid  "out  of  the 
estate  of  the  lunatic  or  idiot,"  does  not  apply  to  cases 
where  the  petitioner  fails  to  establish  the  lunacy.  Unless 
the  person  proceeded  against  is  found  to  be  a  lunatic  or 
idiot,  the  words  of  the  statute  do  not  apply  to  him.  In 
this  .case,  the  petition  was  presented  by  the  wife  of  the 
alleged  lunatic  in  her  own  name,  and  not  by  her  next 
friend ;  and  for  this  reason,  the  demurrer  to  it  should  have 
been  sustained. 

Beversed  and  remanded. 


HILL,  USE  &c.   vs.  McKENZIE. 
[petition  foe  supersedeas  oe  execution.] 

1.  Summary  judgment  on  injunction  &oh(?.— Where  several  defendants  in 
a  jiidguient  tit  law  join  in  a  bill  for  an  injunction,  and  in  the  execntion 
of  the  required  statutory  bond  ;  and  the  injunction  is  perpetuated  as 
to  a  part  of  them  only,  and  dissolved  as  to  the  others,— the  statute 
(Clay's  Digest,  357,  ^  79)  does  not  give  to  the  bond  the  ellectof  a  judg- 
ment as  against  the  latter,  nor  as  against  the  sureties. 

2.  When  supersedeas  Zies.— When  an  execntion  is  improperly  issued  on-a 
bond,  on  the  ground  that  the  statnte  gives  it  the  eflect  of  a  j udg- 
meut,  a  supersedeas  is  the  proper  remedy. 

Appeal  from  the  Circuit  Court  of  Tallapoosa. 
Tried  before  the  Hon.  Nat.  Cook. 
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At  the  fall  term  of  said  circuit  court,  A.  D.  184'2,  a  judg- 
ment was  rendered  in  favor  of  Green  W.  Hill,  for  the  use  of 
David  B.  Culberson,  against  lleuben  Lanier,  David  C.  Neal, 
and  WiUiam  D.  Powell.  On  the  13th  April,  1843,  the 
three  defendants  in  said  judgment  filed  a  bill  in  chancery, 
asking  a  dissolution  of  it,  and,  as  required  by  the  Jiat  of 
the  circuit  judge  who  granted  the  injunction,  executed  a 
bond,  with  John  McKenzie  and  E.  J.  W.  Crockett  as  sure- 
ties, the  condition  of  which  was  as  follows  :  "  Now,  if  the 
said  Eeuben  Lanier,  David  C.  Neal,  and  W.  D.  Powell 
shall  well  and  truly  pay  all  such  costs  and  damages  as  the 
said  Green  W.  Hill,  administrator  as  aforesaid,  and  David 
B.  Culberson,  may  sustain  by  the  wrongful  exhibition  of 
said  bill,  then  this  obligation  to  be  void,"  &c.  At  the  No- 
vember term,  1853,  the  chancellor  dismissed  the  bill,  and 
dissolved  the  injunction  ;  but  his  decree  was  reversed  by  this 
court,  on  appeal,  at  its  June  term,  1854,  and  the  cause  was 
remanded.— See  the  case  reported  in  25  Ala.  554.  In  May, 
1855,  the  chancellor  rendered  a  final  decree  in  the  cause, 
according  to  the  principles  settled  by  the  decision  of 
this  court ;  perpetually  enjoining  the  judgment  as  against 
Neal  and  Powell,  but  dissolving  the  injunction  as 
against  Lanier,  and  ordering  the  register  to  "certify 
accordingly  to  the  court  of  law."  On  the  22d  July, 
1857,  the  clerk  of  the  circuit  court  issued  an  execution 
on  said  judgment,  against  Lanier,  McKenzie,  and 
Crockett ;  and  in  September,  1857,  McKenzie  filed  his 
petition  for  a  supersedeas  of  this  execution.  The  judgment 
at  law,  the  injunction  bond,  and  the  proceedings  had  in  the 
chancery  suit,  were  made  exhibits  to  the  petition.  A 
demurrer  to  the  petition  was  interposed,  in  short  by  con- 
sent, but  was  overruled  by  the  court;  and  issue  being 
joined  on  the  defendant's  pleas,  (which  are  not  set  out  in 
the  record,)  the  jury  returned  a  verdict  in  favor  of  McKen- 
zie, on  which  the  court  rendered  judgment  quashing  the 
execution  as  to  him.  The  overruling  of  the  demurrer  to 
the  petition,  with  other  matters,  is  now  assigned  as  error. 


Guiv'N  tt  Strange,  for  appellant. 
W.  P.  Chilton,  contra. 
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A.  J.  WALKER,  C.  J. — Three  persons  joined  in  filing  a 
bill  for  the  injunction  of  a  judgment.  They  executed  a 
bond,  with  surety,  prehminary  to  the  issue  of  the  injunction. 
The  final  decree  perpetuated  the  injunction  of  the 
judgment  as  to  two  of  the  complainants,  and  dis- 
solved it  as  to  the  third.  The  three  complainants  were  ahke 
defendants  in  the  judgment  enjoined.  The  chancellor's 
decree  having  been  certified  to  the  clerk  of  the  court  in 
which  the  judgment  was  rendered,  an  execution  was  issued 
against  the  defendant  as  -to  whom  the  injunction  was  dis- 
solved, and  against  the  surety.  The  surety  obtained  a 
supersedeas  as  to  him.  These  facts  present  the  question, 
whether  an  injunction  bond  has  the  efi'ect  of  a  judgment, 
when  the  injunction  has  been  perpetuated  as  to  two  of  the 
principal  obligors,  and  dissolved  as  to  the  third,  all  of  them 
being  defendants  in  the  judgment  enjoined. 

The  statute  under  which  the  execution  issued,  gives  to 
an  injunction  bond  the  force  and  effect  of  a  judgment  on 
the  dissolution  of  the  injunction,  and  then  proceeds  to 
declare,  that  "  it  shall  be  lawful  for  the  party,  or  parties, 
whose  judgment  may  have  been  enjoined,  to  take  out  exe- 
cution against  all  the  obligors  in  the  bond,  for  the  amount 
of  the  judgment  which  shall  have  been  enjoined,  together 
with  lawful  interest  thereon,  and  also  the  costs  incurred  in 
and  about  the  said  chancery  proceedings." — Clay's  Digest, 
c51,  §  79.  The  obvious  design  of  this  law  was  that,  in  buch 
a  case  as  this,  the  bond  should  not  have  the  effect  of  a  judg- 
ment. It  can  not  authorize  an  execution  in  this  case, 
because  two  of  the  principal  obligors  have  been  discharged 
by  the  decree  of  the  chancellor  from  the  judgment,  and  the 
issue  of  an  execution  against  them  would  violate  the  decree; 
and  the  statute  does  not  give  the  effect  of  a  judgment  to 
the  bond  as  to  the  sureties  and  a  part  of  the  obligors.  The 
sureties  can  not  be  subjected  to  a  statutory  judgment, 
when  two  of  their  principals  are  relieved  from  the  judgment 
by  the  chancellor's  decree.  Otherwise  they  would  be  Hable 
to  a  stricter  and  severer  remedy  than  their  principals. 

The  single  point  above  decided  leads  to  an  affirmance  of 
the  judgment  of  the  court  below.  There  are  several  ques- 
tions which    we  have  pretermitted,  because  it  was  not 
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necessary  to  decide  them.  We  mention  them,  lest  some 
opinion  as  to  them  might  be  implied.  They  are  as  follows: 
1st,  whether  the  bond,  with  its  pecuhar  phraseology,  is  a 
security  for  the  damages  resulting  from  the  issue  of  the 
injunction ;  2d,  whether  the  law,  under  which  the  ejffect  of  a 
judgment  is  attributed  by  counsel  to  the  bond,  is  not 
repealed  by  the  Code ;  3d,  whether  the  two  principals,  in 
whose  favor  the  judgment  was  perpetually  enjoined,  and 
the  sureties,  are  liable,  in  a  suit  on  the  bond,  for  the  dam- 
ages resulting  from  the  improper  issue  of  the  injunction  in 
favor  of  the  third  principal  obligor. 

[2.]  It  is  fully  settled,  that  a  supersedeas  was  the  proper 
remedy  in  this  case. — Dunlap  v.  Clements,  18  Ala.  7/8; 
Del  Barm  v.  Br.  Bk.  at  Mohile,  12  Ala.  238 ;  Taylor  v.  Pow- 
ers, S -Ala.  285. 

The  judgment  is  affirmed. 


JEAN  vs.  SANDIFOED. 

[statutory  action  for  trespass  by  cattle.] 

1.  Sufficiency  of  complaint  in  description  of  premises. — In  a  statutory  action 
to  recover  damages  for  a  trespass  by  cattle,  (Code,  $$  1099-1102,)  if 
the  complaint  avers  that  the  lands  trespassed  on  are  situated  in  the 
county,  no  other  description  of  them  is  necessary. 

2.  Damages,  and  interest;  verdict. — In  such  action,  interest  should  not 
be  allowed  on  the  damages  assessed  by  the  jury;  and  if  the  jury, 
besides  assessing  the  damages,  also  allow  interest  thereon,  the  latter 
part  of  their  verdict  should  be  rejected  as  surplusage. 

3.  Judgment  corrected  and  affirmed. — Where  the  primary  court  improperly 
renders  a  judgment  for  damages  and  interest,  as  allowed  by  the  jury, 

,  instead  of  rejecting  the  latter  part  of  the  verdict  as  surplusage,  the 
error  will  be  corrected  on  appeal,  at  the  costs  of  the  appellant. 

Appeal  from  the  City  Court  of  Mobile. 
Tried  before  the  Hon.  H.  Chamberlain. 

This  action  was  brought  by  Joel  Sandiford,  against  Cien- 
tat  Jean,  and  was  commenced  on  the  15th  January,  1862. 
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The  original  complaint  was  in  the  following  words  :  "  The 
plaintiff  claims  of  the  defendant  the  sum  of  two  hundred 
and  fifty  dollars  as  damages,  for  that  whereas,  on  the  30th 
December,  1861,  and  prior  to,  and  since  that  time,  the  de- 
fendant's cattle  broke  do^vTi  his  (plaintiff's)  fence,  or  inclo- 
sure,  and  entered  into  plaintiff's  garden  and  field,  and  ate 
up  and  destroyed  his  crop  of  potatoes  and  other  vegetables 
planted  and  growing  therein,  and  injured,  trespassed  upon, 
and  damaged  his  said  garden  and  field,  vegetables  and 
crop,  to  plaintiff's  damage  as  aforesaid ;  notwithstanding 
his  said  fence,  or  inclosure,  was  m  all  respects  a  lawful  one." 
The  defendant  demurred  to  the  complaint,  and  assigned  the 
following  as  grounds  of  demurrer  :  '•  1st,  because  said  com- 
plaint does  not  describe  the  premises  on  which  the  trespass 
was  committed ;  2d,  because  it  does  not  aver  that,  at  the 
time  of  the  trespass,  said  land  belonged  to,  or  was  in  the 
possession  of  the  plaintiff;  and,  3d,  because  said  complaint 
does  not  conform  to  the  form  prescribed  by  law  for  such 
action."  The  court  permitted  the  plaintiff  to  amend  his 
complaint,  by  adding  at  the  end  the  following  words — "  said 
land  being  at  the  time  in  the  possession  of  plaintiff,  and 
situated  in  the  county  of  Mobile  ;"  and  then  overruled  the 
demurrer.  The  defendant  then  pleaded  not  guilty,  and 
issue  was  joined  thereon. 

The  jury  returned  the  following  verdict :  "  We,  the  jury, 
find  for  the  plaintiff,  and  assess  the  damages  at  two  hun- 
dred dollars  principal  debt,  and  nineteen  32-100  dollars  in- 
terest ;"  and  the  court  thereupon  rendered  judgment  for  the 
plaintiff,  for  "  the  said  sum  of  two  hundred  dollars  princij^al, 
and  nineteen  32-100  dollars  interest,  with  the  costs  in  this 
behalf  expended." 

There  is  no  bill  of  exceptions  in  the  record.  The  tran- 
script contains  what  purports  to  be  a  petition  by  the  plain- 
tiff', addressed  to  a  justice  of  the  peace,  asking  the  appoint- 
ment of  three  disinterested  persons  to  examine  his  inclos- 
ure, and  to  assess  his  damages;  also,  an  order  by  the  jus- 
tice, appointing  three  persons  for  that  purpose,  and  their 
report ;  but  these  papers  are  nowhere  referred  to  in  the 
judgment,  nor  are  they  made  a  part  of  the  record  by  order 
of  the  court. 
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Tlie  judgment  on  the  demurrer,  and  the  judgment  ren- 
dered on  the  verdict,  are  assigned  as  error. 

W.  C.  Easton,  for  appellant. 
G.  Y.  Overall,  contra. 

STONE,  J. — The  complaint  in  this  case,  after  it  was 
amended,  was  sufficient.  It  describes  the  land  as  situated 
in  Mobile  county,  and  we  think  this  made  it  good. — See 
Code,  §§  1099  et  seq. 

[2.]  We  do  not  think  interest  should  have  been  allowed 
on  the  damages  assessed  by  the  jury.  These  damages  are 
in  the  nature  of  a  penalty  fixed  by  statute,  without  any 
reference  to  fault  or  neglect  on  the  part  of  the  owner  of 
the  cattle  committing  the  trespass.  The  penalty,  for  the 
second,  or  any  subsequent  trespass,  is  double  damages.  If 
we  allow  interest  on  the  first  recovery,  by  the  same  rule 
we  must  allow  it  on  each  subsequent  recovery.  This 
would  be  an  enlargement  of  the  terms  of  the  statute,  which 
we  feel  unwilling  to  make. — See  Code,  §  11U2.  The  cases 
in  which  we  have  heretofore  held  that  the  plaintiff  was  en- 
titled to  interest,  are  unlike  this  in  principle. — See  Stov.den- 
mire  v.  WUliamsoit,  29  Ala.  558-5^^9  ;  Caldicell  v.  Saivyer, 
30  Ala.  283 ;  Rowland  v.  SheKon,  25  Ala.  217,  and  authori- 
ties cited  in  each  case.  The  verdict  in  this  case  ascertains 
the  amount  of  the  plaintiff's  damages.  What  it  affirms  in 
regard  to  interest,  should  have  been  regarded  as  surplusage 
by  the  city  court. 

f3.j  The  error  of  the  court  below  consists  in  awarding 
judgment  for  interest,  when  none  was  due.  Such  errors 
are  in  their  nature  clerical,  and  do  not  furnish  ground  for 
the  ordinary  judgment  of  reversal  in  this  court,  unless  the 
primary  court,  on  having  its  attention  directed  to  it,  refuse 
to  make  the  correction. — See  Code,  §§  3034,  3037 ;  Boyd 
V.  Gilchrist,  15  Ala.  849-856 ;  Gould  v.  Meyer,  36  Ala.  571  : 
McLeod  V.  The  State,  35  Ala.  398 ;  Jachson  v.  Shipman, 
28  Ala.  493  ;  Warfield  v.  State,  34  Ala.  261  ;  liamho  v.  Wy- 
att,  32  Ala.  368;  Campbell  v.  3Iay,  31  Ala.  570;  Jones 
V.  Broohs,  30  Ala.  590  ;  Savacje  v.  Walshe,  26  Ala.  633 ; 
Drane  v.  Kimj,  21  Ala.  558  ;  JFitheriwjton  v.  Brantley, 
18   Ala.  200;    Ivey  v.  McQueen,   17   Ala.  411;    Crawford 
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V.  Whittlesey,  8  Ala.  807  ;  McBarnett  v.  Breed,  6  Ala.  476 ; 
•  Oliver  V.  Hearne,  4  Ala.  271 ;  Weather/ord  v.  Weatherford, 
8  Por.  171. 

Haying  before  us  the  data  upon  which  to  make  the 
proper  correction,  we  will  do  so.  Let  the  appellant  pay 
the  costs  of  the  appeal. 


FOKEESTER  vs.  FOEEESTER 

[petition  in  probate  court  for  allotment  of  dower.] 

1.  Discontinuance — Neither  the  mere  neglect  of  the  probate  judge,  to 
docket  a  cause  and  call  it  for  trial,  for  more  than  twelve  months  after 
his  reception  of  a  certificate  of  reversal  by  the  supreme  court  of  a 
former  decision  in  the  case,  nor  the  mere  omission  of  the  party  or  his 
counsel  to  have  it  docketed  and  called  for  trial,  operates  a  discon- 
tinuance. 

2.  Proof  of  location  of  lands  in  county. — In  proceedings  before  the  pro- 
bate court  for  an  assignment  of  dower,  if  the  petition  avers  that  the 
lands  are  situated  in  the  county,  and  the  decree  recites  that  dower  is 
granted  in  the  lauds  described  in  the  petition,  this  is  suflficient  to 
show  that  the  lands  are  situated  in  the  county. 

3.  Proof  of  heirs. — Although  the  statute  requires  that  the  names  of  the 
heirs,  &c.,  shall  be  stated  iu  the  petition,  (Code,  $  1:561,)  it  is  not 
necessary  that  the  decree  should  show  that  the  facts  were  proved  as 
alleged. 

4.  lU(jM  of  dower  not  affected  hyhusiajid's  residence. — The  wife's  right  to 
an  assignment  of  dower  by  the  probate  court,  is  not  dependent  ontlio 
residence  of  her  husband  in  the  State  at  the  time  of  his  death,  or  in 
the  county  iu  which  the  proceedings  arc  had. 

ArrEAL  from  the  Probate  Court  of  Tuskaloosa. 

In  the  matter  of  the  petition  of  Mrs.  Sarah  Forrester, 
for  an  assignment  Of  dower  in  the  real  estate  of  her  deceased 
husband,  William  Forrester.  The  petitioner  resided  in 
Georgia,  and  filed  her  petition  on  the  1st  October,  1859. 
The  probate  court  dismissed  the  petition,  for  want  of  secu- 
rity for  costs ;  but  its  decree  was  reversed  by  this  court,  on 
appeal,  at  its  January   term,   18 bO,   and  the  cause  was 
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remanded.  —See  the  case  reported  in  35  Ala.  594.  Another 
decree  was  rendered  by  the  probate  court,  in  July,  1860, 
granting  dower  to  the  petitioner ;  but  its  decree  was  again 
reversed  by  this  court,  on  appeal  by  the  administrators,  at 
its  June  term,  1861,  and  the  cause  was  again  remanded. — 
See  the  report  in  38  Ala.  119. 

"At  the  regular  November  term,  1862,"  as  the  bill  of 
exceptions  in  the  present  record  states,  "the  petitioner 
asked  leave  to  amend  her  petition.  When  said  motion  was 
made,  E.  "W.  Peck  appeared,  not  as  the  attorney  of  the 
defendants,  but  as  amicus  curiae,  and  resisted  said  motion, 
on  the  ground  that  the  proceeding  was  discontinued  by 
operation  of  law ;  and  showed  to  the  court,  that  the  cer- 
tificate of  the  clerk  of  the  supreme  court,  reversing  and 
remanding  the  former  decree  in  the  cause,  was  received  by 
said  probate  court,  and  filed  among  the  papers  of  the  cause, 
in  August,  1861 ;  and  it  further  appeared,  that  no  step, 
motion,  or  continuance,  had  been  taken  or  made  in  the 
cause,  either  by  the  petitioner,  or  by. her  attorneys;  nor 
had  she,  they,  or  any  other  person  for  her,  appeared  in 
court  to  prosecute  said  proceeding,  from  that  time  until  the 
present ;  nor  had  any  step  or  motion  whatever  been  made 
in  said  cause ;  nor  had  the  defendants  any  notice  of  said 
motion  ;  nor  was  any  appearance  made  by  them.  Where- 
upon, said  E.  W.  Peck,  as  amicus  curicc,  insisted  that,  by 
operation  of  law,  said  proceeding  was  discontinued ;  that 
the  petitioner  ought  not  to  be  allowed  to  make  said  pro- 
posed amendments,  or  to  proceed  further  in  the  case  ;  and 
moved  the  court  to  reject  said  motion  to  amend,  and  not  to 
permit  the  petitioner  to  further  proceed  in  the  cause.  The 
court  overruled  the  motions  made  by  said  E.  W.  Peck,  and 
granted  the  motion  of  the  petitioner ;  to  which  rulings  of 
the  court  the  said  Peck  excepted." 

The  petition  was  accordingly  amended  by  adding  the 
following  averments  :  1st,  that  the  decedent  died  in  said 
county  of  Tuskaloosa,  on  the  6th  February,  1859  ;  2d,  that 
the  persons  named  as  heirs-at-law  in  the  original  petition, 
"are  the  only  heirs-at-law  of  said  decedent";  3d,  that  the 
lands  described  in  the  petition,  and  in  which  dower  was 
claimed,  "are  situated  in  said  county  of  Tuskaloosa";  and, 
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4th,  that  said  lands  were  in  the  possession  of  William  For- 
rester, jr.,  one  of  the  administrators  of  the  decedent's  estate, 
A  notice  was  accordingly  issued  to  said  William  Forrester, 
jr.,  which  was  duly  executed  and  returned;  and  on  the  26th 
January,  1863,  the  court  rendered  the  following  decree: 
"This  day  came  the  said  Sarah  Forrester,  by  her  attorneys, 
and  moved  the  court  to  proceed  with  the  cause ;  and  it 
appearing  to  the  satisfaction  of  the  court,  that  William 
Forrester,  jr.,  the  tenant  in  possession  of  the  land  in  which 
dower  is  claimed — to-wit :  the  W.  ;^,  S.  E.  |,  theN.  E.  I,  the 
E.  h  of  S.  W.  I  Sec.  17,  T.  21,  K.  9  west ;  the  E  ^  N.  W.  k, 
the  W.  }2  N.  E.  I,  Sec.  20,  T.  21,  E.  9  west— has  had  due 
notice  of  this  proceeding,  by  a  notice  served  upon  him,  and 
returned  to  this  court;  and  it  further  appearing  to  the 
court,  that  the  parties  in  interest,  as  described  in  the  peti- 
tion for  dower,  had  been  duly  notified  of  the  filing  of  the 
original  petition,  and  of  the  day  appointed  for  the  hearing 
thereof,  according  to  law  and  the  order  of  this  court,  as  is 
shown  by  a  former  order  and  decree  of  the  court ;  the  court 
now  here  proceeded  with  the  case,  and  to  hear  the  proof, 
and  to  determine  the  right  of  said  petitioner  for  dower  in 
the  lands  set  forth  in  said  petition  and  described  above. 
Whereupon,  it  appeared  to  the  satisfaction  of  the  court, 
that  said  Sarah  Forrester  is  the  widow  of  said  William 
Forrester,  deceased ;  that  the  said  decedent  was  seized  in 
fee,  during  his  marriage  with  the  said  Sarah  Forrester,  of 
the  several  parcels  of  land  above  described,  and  to  which 
the  petitioner  never  relinquished  her  right  of  dower ;  that 
dower  in  said  lands  can  bo  fairly  assigned  by  metes  and 
bounds,  and  that  said  decedent  departed  this  life  intestate. 
It  is  therefore  ordered,  adjudged,  and  decreed  by  the  court, 
that  the  said  Sarah  Forrester  is  entitled  to  have  an  estate 
for  her  life  set  apart  and  allotted  to  her,  in  one-third  of  all 
and  singular  the  lands  hereinbefore  described. 
.  The  administrators  appeal  from  this  decree,  and  make 
the  following  assignments  of  error :  "1st,  that  the  pro- 
ceedings were  discontinued,  as  a|)pears  by  the  record,  and 
for  the  reasons  stated  in  the  bill  of  exceptions  ;  2d,  that 
the  recitals  in  the  minute-entry  are  insufficient  to  give  the 
court  jurisdiction,  or  to  sustain  and  warrant  the  order  and 
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judgment  of  the  court ;  3d,  that  the  judgment  is  not  war- 
ranted by  the  proof  recited  in  the  judgment ;  and,  4  th,  that 
the  record  does  not  shoAv  that  the  court  had  jurisdiction." 

E.  W.  Peck,  for  the  appellants. 
Moody  &  BitowN,  contra. 

A.  J.  "WALKER,  C.  J. — For  more  than  a  year  after  the 
certificate  of  the  reversal  of  a  former  decree  in  this  case 
was  received  by  the  probate  judge,  no  step  whatever  was 
taken  in  the  cause,  burt  it  appears  to  have  remained  without 
notice  or  attention,  either  by  the  court  or  the  parties.  Un- 
der the  later  decisions  of  this  court,  it  is  well  settled,  that 
such  facts  do  not  constitute  a  discontinuance.  No  mere 
neglect  of  the  court  to  docket  the  cause  and  call  it  for  trial, 
or  mere  omission  of  counsel  to  cause  it  to  be  docketed  and 
called  for  trial,  can,  under  our  decisions,  operate  a  discon- 
tinuance. But  it  would  be  otherwise,  if  the  cause  had,  by 
"the  active  agency  of  the  party  or  her  counsel,  been  taken 
from  the  docket. — L'x  parte  liemson,  3 1'  Ala.  270  ;  Harrell 
V.  State,  26  Ala.  52 ;  Broivn  and  Wife  v.  Clements,  24  Ala. 
354 ;  Drinkard  v.  State,  20  Ala.  9  ;  Wisivall  v.  Glidden, 
4  Ala.  357. 

[2.]  The  decree  shows  that  the  land,  in  which  dower  was 
granted,  is  the  land  described  in  the  petition ;  and  the 
land  is  described  in  the  petition  as  situate  in  Tu>kaloosa 
county.  Therefore,  the  objection  that  the  land  is  not 
shown  to  be  in  Tuskaloosa  county,  is  not  well  taken  in 
point  of  fact. 

[3. !  It  is  necessary  that  the  petition  for  dower  should 
state  who  are  the  heirs,  and  designate  those  who  are  in- 
fants ovf ernes  covert. — Code,  §  1361 ;  Green  v.  Green,  7  Por- 
ter, 19.  But  we  do  not  think  it  is  indispensable  for  it 
to  appear  from  the  decree  that  proof  was  made  of  the 
correctness  of  that  statement.  The  object  of  the  state- 
ment of  the  names  of  the  heirs  is  to  have  the  proper  par- 
ties before  the  court.  The  fact  that  certain  persons  are 
heirs,  does  not  constitute  any  element  in  the  right  of  the 
dowress.  It  is  sufficient  if  the  decree  recites  the  facts 
upon  which  the  petitioner's  right  depends.  This  is  sub- 
stantially done  in  this  case. 
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[4.  ]  Tiie  widow's  right  of  dower  did  not  at  all  depend 
upon  the  fact,  that  her  husband  resided  in  this  State,  or  in 
the  county  where  the  proceedings  were  had.  We  there- 
fore cannot  perceive  that  it  was  at  all  necessary  that  the 
decree  should  recite  any  thing  upon  the  subject. 

Affirmed. 


LAMAK  vs.  GUNTEE. 

[real  action   IX  NATURE   OF  EJECTMENT.] 

1.  Lien  of  attachment  destroyed  by  insolvency. — Wlion  a  defendant  in  at- 
tachment dies,  and  his  estate  is  regularly  reported  and  decreed 
insolvent,  the  lien  of  the  attachment  is  thereby  destroyed. 

2.  Validity  of  chancery  decree  for  sale  of  attached  lands,  without  proper 
pleadings,  and  without  notice  to  heirs. — Where  a  bill  in  equity  is  filed  to 
compel  a  settlement  of  a  j^aardiaii's  accounts,  and  to  charge  a  surety 
on  his  ofiBcial  bond  -with  the  amount  that  may  be  found  due  from 
him;  and  an  attachment  is  also  prayed  against  the  surety,  which  is 
issued,  and  levied  on  his  land;  and,  the  surety  having  died,  his 
estate  is  regularly  reported  and  decreed  insolvent ;  and  his  aduiinis- 

'  trator  pleads  the  decree  of  insolvency  in  the  chancery  court ;  and 
the  chancellor  proceeds,  without  further  pleadings  in  the  cause,  to 
settle  and  distribute  his  estate  among  the  several  creditors  who  may 
come  in  and  prove  their  debts,  and  orders  a  sale  of  the  attached 
laud, — such  decree  of  sale  is  void,  for  want  of  jurisdiction,  as  against 
the  heirs,  who  are  not  shown  to  have  appeared,  or  to  have  been 
notified  of  the  proceedings. 

Appeal  from  the  Circuit  Court  of  Marshall. 
Tried  before  the  Hon.  Wm.  M.  Beooks. 

This  action  was  brought  by  Daniel  Gunter  and  others, 
heirs-atlaw  of  Edward  Gunter,  deceased,  against  James 
Lamar,  and  was  commenced  on  the  22d  April,  1856.  The 
land  in  controversy  was  a  tract  containing  six  hundred  and 
forty  acres,  and  was  reserved  to  Edward  Gunter,  the  plain- 
tifis'  ancestor,  (who  was  a  Cherokee  Indian,)  under  the 
treaty  concluded  at  Washington,  on  the  27th  February, 
1819,  between  the  Cherokee  Indians  and  the  United  States. 
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Said  Edward  Gunter  removed,  with  his  tribe,  to  the  west 
of  the  Mississippi  river,  in  the  faU  of  1838,  and  there  died, 
in  April,  1842  ;  and  it  was  admitted,  on  the  trial,  that  the 
plaintiffs  were  his  heirs-at-  law.  The  defendant  purchased 
the  land,  at  a  sale  made  by  the  register  and  master  in 
chancery,  under  a  decree  of  the  chancery  court,  on  the 
20th  February,  1847  ;  and  the  principal  question  in  the 
case  was  as  to  the  validity  of  that  decree  and  sale. 

A  certified  transcript  of  the  proceedings  had  in  the  chan- 
cery suit,  the  correctness  of  which  was  admitted,  was 
offered  in  evidence  by  the  defendant.  The  bill  in  that 
case,  as  shown  by  said  transcript,  was  filed  on  28th  August, 
1838,  by  the  infant  children  of  Evan  Nicholson,  deceased, 
Suing  by  James  Lamar  as  their  next  fi'iend,  against  Lewds 
Cunningham,  (who  was  the  administrator  of  their  deceased 
father,)  John  E.  Nicholson,  (who  was  their  guardian,)  Ed- 
ward Gunter  and  N.  R.  Harlan,  (who  were  the  sureties  of 
said  Nicholson  on  his  official  bond  as  such  guardian,)  and 
the  other  distributees  of  the  estate  of  said  Evan  Nicholson. 
It  alleged,  that  said  Evan  Nicholson  died,  intestate,  in 
1834 ;  that  Lewis  Cunningham  was  duly  appointed  admin- 
istrator of  his  estate,  and  had  never  settled  his  admin- 
istration ;  that  said  John  R.  Nicholson  was  regularly 
appointed  guardian  of  the  complainants,  gave  bond,  with 
said  Edward  Gunter  and  Harlan  as  his  sureties,  and 
received  from  said  Cunningham  moneys  and  negroes 
belonging  to  his  wards;  that  said  Nicholson  afterwards 
left  the  State,  without  settling  his  guardianship,  and 
removed  to  parts  unknown  ;  that  Harlan  had  also  ab- 
sconded ;  and  that  said  Gunter  was  selling  off  his  property, 
with  the  intention  of  removing  from  the  State.  The  prayer 
of  the  bill  was  for  writs  of  attachment  and  ne  exeat  against 
Gunter ;  "  that  said  Cunningham  distribute  the  balance  of 
said  estate  remaining  in  his  hands ;  that  accounts  be  taken, 
showing  how  much  of  complainants'  property  has  come  to 
the  possession  of  said  John  R.  Nicholson  ;  that  the  sum  so 
ascertained  be  paid  by  said  Gunter,  as  the  surety  on  said 
bond,  and  for  other  and  further  rehef,"  <tc. 

Writs  of  attachment  and  ne  exeat  were  issued  against 
Gunter  according  to  the  prayer  of  the  bill.     The  attach- 
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ment  was  levied  on  the  land  in  controversy,  on  the  19th 
September,  1838,  and  the  writ  of  ne  exeat  was  executed  on 
the  same  day.  At  the  regular  term  of  the  court  held  on 
the  fourth  Monday  in  September,  1838,  as  the  minute-entry 
recites,  "  came  the  parties,  by  their  solicitors,  and  the 
defendant  moved  the  court  to  dismiss  the  bill  "  ;  the  cause 
being  entitled  in  the  margin,  "  William  Nicholson  and 
others  v.  John  R.  Nicholson."  In  December,  1839,  an 
amended  bill  was  filed,  by  leave  of  the  court,  in  which  it 
was  alleged,  that  said  John  R.  Nicholson  and  said  Harlan 
liad  no  property  in  this  State,  except  their  respective  dis- 
tributive interests  in  the  estate  of  said  Evan  Nicholson, 
then  in  the  hands  of  said  Cunningham  as  administrator ; 
and  that  said  Gunter  had  removed  from  the  State.  An 
answer  was  filed  by  Cunningham,  in  May,  1840,  stating 
what  amount  of  property  he  had  remaining  in  his  hands, 
and  how  much  he  had  paid  over  to  said  guardian ;  and  a 
formal  answer  was  filed  by  the  guardian  ad  litem  of  the 
infant  distributees.  In  June,  1810,  decrees  pro  confesso 
were  regularly  entered  against  Gunter  and  John  R. 
Nicholson,  on  publication  against  them  as  non-residents. 
At  the  December  term,  1841,  "  by  consent  of  the  parties," 
an  order  was  made  for  the  publication  of  the  testimony, 
and  for  a  reference  to  the  master  to  state  the  guardian's 
accounts.  At  the  May  term,  1843,  "  by  consent,"  J.  G. 
Garrett,  as  administrator  of  Edward  Gunter,  was  made  a 
party  to  the  cause.  In  June,  1844,  the  death  of  John  R. 
Nicholson  was  suggested,  and  his  administrator  was  made 
a  party ;  and  on  a  subsequent  day  of  the  term,  it  was  "  or- 
dered, on  motion,  that  all  matters  of  account  arising  on  the 
bill  and  answers  be  referred  to  the  master,  reserving  to 
the  defendant  J.  G.  Garrett,  administrator  of  Edward 
Gunter,  the  right  to  answer  and  ofier  proof." 

In  March,  1845,  an  answer  was  tiled  by  said  Garrett,  in 
which  he  alleged,  that  the  estate  of  Gunter  had  been 
regularly  reported  and  decreed  insolvent  by  the  orphans' 
court  of  Marshall  county  ;  ai-d  he  insisted,  "  that  any  lien 
on  the  lands  of  said  Gunter,  which  the  complainants  may 
have,  is  destroyed  by  the  insolvency  of  said  estate."  On  the 
31st  May,  1845,  the  master  made  his  report  under  the 
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reference,  showing  a  balance  against  the  guardian,  in  favor 
of  the  complainants,  of  over  sixteen  thousand  dollars ;  and 
the  report  was  confirmed,  without  exceptions  by  either 
party.  On  a  subsequent  day  of  the  June  term,  18-15,  it  was 
"  ordered  by  the  court,  by  consent,  that  James  W.  McClung, 
Silas  Parsons,  L.  Wyeth,  and  all  other  creditors  of  Ed- 
ward Gunter,  deceased,  have  leave  to  appear,  and  exhibit 
thair  claims  agiinst  tha  estate  of  said  E  Ivvard  Gaater,  and 
to  take  testimony."  On  a  subsequent  day  of  the  same 
term,  it  was  "  ordered  by  the  court,  by  consent  of  the 
creditors,  that  the  estate  attached  in  this  cause  be  sold  by 
the  register";  that  the  register  retain  in  his  hands  the 
proceeds  of  sale,  subject  to  the  future  order  of  the  court ; 
that  the  order  of  reference  be  extended,  and  that  the 
register  report,  at  the  next  term,  the  amount  of  debts  due 
to  the  several  creditors  who  might  come  in  and  prove  their 
claims. 

At  the  May  term,  1816,  the  master  made  his  report  under 
the  reference  ;  and  the  cause  being  submitted,  on  pleadings 
and  proof,  for  final  decree,  the  chancellor  (Hon.  D.  G.  Ligon) 
rendered  the  following  decree :  "It  is  ordered,  that  the 
matters  of  account  in  this  case  be  referred  to  the  m.aster, 
for  the  purpose  of  ascertaining  the  amount  to  which  each 
of  the  creditors,  whose  claims  have  been  reported  upon, 
(including  the  complainants,)  will  be  entitled  out  of  the 
money  arising  from  the  sale  of  the  premises  levied  upon 
by  the  attachment  in  this  case,  making  a  pro-rata  distribu- 
tion of  said  fund  amongst  them  so  soon  as  the  same  is  ascer- 
tained;" also,  "that  the  complainants  recover  of  the 
defendants,  as  securilies  of  John  E.  Nicholson  on  his  bond 
as  guardian,  the  sum  reported  by  the  master  to  be  due  to 
them, and  that  they  have  execution  therefor;"  also,  "that  the 
master  retain  the  costs  in  this  case  out  of  the  money  in  his 
hands,  and,  after  paying  the  expenses  of  the  administra- 
tion of  the  estate  of  said  Gunter,  that  he  distribute  the 
balance  as  hereinafter  directed."  At  the  May  term,  1847, 
the  master  reported  that  he  had  sold  the  lands  under  the 
former  order,  but  that  the  purchaser  had  failed  to  comply 
with  the  terms  of  the  sale ;  and  a  re- sale  was  thereupon 
ordered.     At  the  December  term,  1848,  the  master  reported 
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that  lie  had  sold  the  lands  under  the  former  order,  on  the 
20th  September,  1847,  that  James  Lamar  had  become  the 
purchaser,  and  had  paid  the  purchase-money,  and  that  he 
had  executed  a  conveyance  to  said  Lamar ;  also,  the  names 
of  the  several  creditors  who  had  proved  their  claims,  the 
amount  of  the  costs,  and  the  pro-rata  share  of  the  fund  in 
court  to  which  each  creditor  was  entitled  ;  and  his  report 
was  confirmed  without  exception. 

"The  above  being  all  the  evidence  on  the  question  of  title, 
the  court  thereupon  charged  the  jury,  that,  if  they  believed 
the  e\ddence,  they  must  find  for  the  plaintiffs  ";  to  which 
charge  the  defendant  excepted,  and  which  he  now  assigns 
as  error. 

Alex.  &  John  White,  for  appellant. — If  the  chancery 
court  had  jurisdiction  to  render  the  decree  ordering  the  sale 
of  the  land,  the  sale  is  vahd,  and  the  purchaser  acquired 
whatever  title  Gunter  had.  This  would  be  true,  if  the  court 
only  had  jurisdiction  of  the  subject-matter;  but  it  is  in- 
sisted, that  it  had  jurisdiction,  not  only  over  the  subject- 
matter,  but  also  over  the  parties,  and  that  Gunter's  heirs 
were  not  necessary  or  proper  parties. 

1.  Gunter  was  made  a  defendant  to  the  bill.  The  ne  exeat 
was  served  on  him,  and  he  afterwards  appeared  by  counsel, 
and  defended  the  suit,  accepting  service  of  interrogatories, 
&c.  There  can  be  no  question  as  to  the  jurisdiction  over 
him. 

2.  The  court  acquired  jurisdiction  of  the  land  by  the  levy 
of  the  attachment.  The  release  of  the  land  from  the  lien 
followed  only  upon  the  insolvency  of  the  estate,  and  its 
being  pleaded  by  the  administrator ;  and  such  release  of 
the  lien  did  not  divest  the  jurisdiction  of  the  court  over  the 
land. 

,  3.  "UTien  the  insolvency  of  Gunter's  estate  was  pleaded 
by  the  administrator,  it  was  competent  for  the  court  to 
take  to  itself  the  entire  administration,  dispose  of  the  land, 
and  adjust  the  claims  of  creditors,  in  conformity  to  the 
mode  of  proceeding  in  the  orphans'  court.  The  statutory 
jurisdiction  conferred  on  the  orphans'  court,  in  the  settle- 
ment of  insolvent  estates,  is  borrowed  from  the  chancery 
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court,  and  does  not  divest  the  original  jurisdiction  of  the 
latter  court.— Story's  Equity,  vol.  1,  §§  544,  546,  542  ;  De- 
ment V.  Boggess,  13  Ala.  143  ;  Blakey  v.  Blakey,  9  Ala.  391 ; 
WUsmi  V.  Crook,  17  Ala.  59 ;  Waldron,  Ishy  &  Co.  v.  Sim- 
mons, 28  Ala.  631 ;  Pearson  v.  Darrington,  21  Ala.  169. 

4.  The  decree  of  insolvency,  by  operation  of  law,  divested 
the  estate  out  of  the  heirs,  and  vested  it  in  the  adminis- 
trator, for  the  benefit  of  the  creditors. — Fltzpatrick  v.  Edgar, 

5  Ala.  503  ;  Burk's  Admrs  v.  Jones  &  Allen,  13  Ala.  171 ; 
Purdom  v.  dIcBwom,  19  Ala.  110  ;  Hall  v.  Wilson,  14  Ala. 
298  ;  Long  v.  Easley,  13  Ala.  244 ;  Taliaferro  v.  Broion, 
11  Ala.  710 ;  Wilson  v.  Crook,  17  Ala.  59  ;  Grignon  v.  Astor, 
2  How.  (U.  S.)  338.  These  authorities  show,  also,  that  it 
was  the  duty  of  the  chancery  court  to  proceed  with  the 
cause,  after  the  insolvency  of  the  estate  was  pleaded,  as 
nearly  as  possible  according  to  the  practice  in  the  orphans' 
court.  The  heirs,  then,  having  no  interest  whatever  in  the 
controversy,  it  was  not  necessary  to  bring  them  before  the 
court. 

5.  The  decree  for  the  sale  of  the  land,  by  analogy  to 
proceedings  in  the  orphans'  court  for  the  sale  of  realty,  was 
in  rem. — DiivaTs  Heirs  v.  McLosky,  1  Ala.  709 ;  Duval  v. 
P.  &  31.  Bank,  10  Ala.  636 ;  Field's  Heirs  v.  Goldsby,  28  Ala. 
218;  Cole  v.   Connolly,  16  Ala.  281;    Wyman  v.   Campbell^ 

6  Porter,  220.  Being  a  proceeding  in  rem,  and  the  juris- 
diction of  the  court  having  attached,  the  order  of  sale 
cannot  be  attacked  collaterally  on  account  of  mere  errors 
and  irregularities. — See  the  cases  above  cited;  also, 
3IattJieson's  Heirs  v.  Hearin,  29  Ala.  217 ;  King  v.  Kent's 
Heirs,  29  Ala.  542;  Heyden/eldt  v.  Towns,  27  Ala.  428; 
Grignor  v.  Astor,  2   How.  (U.  S.)  338;  Bustard  v.  Gates, 

4  Dana,  429;   Voorldes  v.    U.  S.   Bank,   10  Peters,  474; 

5  Cranch,  173 ;  Perkins  v.  Fairfield,  11  Mass.  227  ;  McPlier- 
son  V.  Cunlif,  11  Serg.  &  R.  42d-30 ;  Note  to  Doe  v.  Oliver, 
2  Smith's  L.  C.  693;  Elliott  v.  Piersol,  1  Peters,  340; 
2  Peters,  169. 

Walker  &  Beickell,  D.  W.  Baine,  and  S.  F.  Rice,  contra. 
1.  The  attachment  was  a  nullity.    At  the  time  it  was  issued, 
the  chancery  court  had  no  power  to  issue  such  process. 
21 
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An  attachment  of  this  kind  did  not  appertain  to  the  orig- 
inal powers  of  the  court,  and  conld  only  be  conferred  by 
statute. — Daniell's  Ch.  Pr.  519  ;  Taliaferro  v.  Lane,  23  Ala. 
371 ;  Stevenson  v.  O'Hara,  27  Ala.  362.  The  only  statute  of 
force  in  1838  provided,  that  the  circuit  courts,  sitting  in 
chancery,  should  "  have  power  and  authority  to  order  and 
issue  all  such  process  as  usually  belonged  to  courts  of 
chancery." — Aikin's  Digest,  286,  §  5.  The  authority  to  is- 
sue such  attachments  was  first  conferred  on  the  chancery 
courts  by  the  act  of  1841. — Clay's  Digest,  355,  §  63.  The 
attachment  being  void,  the  court  had  no  jurisdiction  over 
the  land. 

2.  It  cannot  be  maintained  that  the  court,  having  juris- 
diction of  the  administration  and  settlement  of  Gunter's 
estate,  thereby  acquired  jurisdiction  also  over  the  land. 
That  administration  was  then  pending  in  another  court, 
■which  had  at  least  concurrrent  jurisdiction.  How  did  it 
get  into  the  chancery  court  ?  The  only  evidence  that  it 
was  ever  in  that  court,  is  the  fact  that  the  chancellor  made 
the  order  of  sale.  The  argument,  then,  amounts  to  this  : 
the  court  had  jurisdiction  to  order  the  sale,  because  the 
administration  was  there  pending ;  and  the  administration 
was  pending  in  that  court,  because  it  ordered  the  sale.  The 
jurisdiction  of  a  court  does  not  attach,  until  a  case  is  pre- 
sented to  call  it  into  action. —  Grignor  v.  Astor,  2  How.  (U. 
S.)  338.  In  making  the  order  of  sale,  the  court  evidently 
proceeded  on  the  idea  that  the  land  was  within  its  jurisdic- 
tion by  virtue  of  the  levy  of  the  attachment. 

3.  Admitting  that  the  administration  was  pending  in  the 
chancery  court,  still  it  does  not  follow  that  the  order  of  sale 
is  valid.  There  was  no  compliance  with  the  statutory  pro- 
visions governing  such  sales  by  the  orphans'  court.  The 
authority  of  the  chancery  court  to  sell  a  decedent's  lands 
for  the  payment  of  debts,  is  derived  solely  from  the  statute  ; 
and  the  sale  must  be  conducted  in  the  same  manner  as  in 
the  orphans'  court. —  Wilson  v.  Crook,  1 7  Ala.  61.  A  statu- 
tory power,  conferred  on  a  court  of  general  jurisdiction,  is 
limited  and  special ;  and,  in  the  exercise  of  that  power,  its 
jurisdiction  must  affirmatively  appear  on  the  face  of  its  pro- 
ceedings.— Foster  v.  Glazener,  27  Ala.  397  ;  Gunn  v.  Hoivell, 
27  Ala.  663. 
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4.  The  order  of  sale  cannot  be  supported  as  a  proceed- 
ing in  rem,  within  the  meaning  of  the  term  which  authorizes 
the  court  to  proceed  without  notice  to  parties,  and  holds 
the  whole  world  concluded  by  its  judgment.  Such  a  pro- 
ceeding, in  the  strict  sense  of  the  term,  "  is  where  a  court 
exercises  a  peculiar  jurisdiction,  which  enables  it  to  pro- 
nounce on  the  nature  and  qualities  of  a  peculiar  subject- 
matter  of  a  public  nature  and  interest,  independently  of 
any  private  party." — Branch  Bank  v.  Hodges,  12  Ala.  121 ; 
1  Greenl.  Ev.  §  525.  In  this  sense,  at  common  law,  the 
chancery  court  never  did  act  in  rem :  its  proceedings  were 
solely  in  'personam. — 2  Daniell's  Ch.  Pr.  1236;  2  Story's 
Eq.  §  744 ;  Boyldn  v.  Rains,  28  Ala.  342 ;  Hunt  et  al.  v.  Acre, 
28  Ala.  580.  By  statute,  both  in  England  and  in  this  coun- 
try, it  has  authority  to  enforce  its  decrees  by  proceedings 
against  the  defendant's  property,  which  are  loosely  called 
proceedings  in  rem  ;  but  these  are  only  resorted  to  after  a 
decree  in  personam  has  been  rendered,  and  to  enforce  its  ex- 
ecution. The  effect  of  decrees  in  chancery  "  is  not  so  ex- 
tensive as  that  of  decrees  rendered  in  proceedings  in  rem." 
1  Greenl.  Ev.  §  551.  See,  also,  Watson  v.  Spence,  20  Wen- 
dell, 260 ;  Sheldon  v.  Newton,  3  Ohio  St.  E.  199 ;  Manldn 
V.  Chandler,  2  Brock.  125.  In  all  chancery  suits,  affecting 
a  decedent's  real  estate,  his  heirs  are  indispensible  parties. 
Kennedy  v.  Kennedy,  2  Ala.  573  ;  Jennings  v.  Jenkins,  9  Ala. 
286. 

The  decree  of  sale,  then,  is  void,  if  founded  on  the  levy 
of  the  attachment,  because  the  attachment  was  a  nullity ; 
if  founded  on  the  statute  regulating  sales  by  the  orphans* 
or  probate  court,  because  the  requisitions  of  the  statute 
were  not  complied  with ;  and  if  regarded  as  an  ordinary 
proceeding  in  chancery,  because  the  parties  in  interest 
were  not  before  the  court. 

STONE,  J. — The  title  of  the  appellant  in  this  case  rests 
on  a  sale  made  under  a  decree  in  chancery.  The  bill, 
which  was  the  commencement  of  the  chancery  proceedings, 
was  filed  by  the  children  of  Evan  Nicholson,  deceased, 
against  Edward  Gunter,  the  father  of  the  present  appel- 
lees ;  and  proceeded  against  him  as  surety  of  John  E.  Nich- 
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olsoD,  who  was  their  guardian.  The  object  of  the  bill  was  to 
collect  out  of  said  Gunter  and  his  effects  an  alleged  indebt- 
edness from  John  R.  Nicholson,  the  guardian,  to  the  com- 
plainants, his  wards.  The  bill,  among  other  things,  prayed 
for  an  attachment  against  the  effects  of  said  Gunter,  which 
was  granted.  Under  this  attachment  the  sheriff  levied  on 
the  lands  in  controversy,  as  of  the  estate  of  the  said  Gun- 
ter. The  lands  were  brought  into  that  suit  in  no  other 
way. 

While  that  suit  was  pending,  and  before  any  order  was 
made  affecting  the  merits,  Edward  Gunter  died  ;  administra- 
tion was  taken  out  on  his  estate,  and  the  same  was  reported 
and  decreed  to  be  insolvent  by  the  proper  orphans'  court. 
This  report  and  decree  of  insolvency  were  pleaded  in  the 
chancery  court  by  the  administrator,  he  claiming  that,  by 
virtue  of  the  decree  of  insolvency,  the  hen  of  the  attach- 
ment and  levy  was  lost ;  and  that  the  estate  of  the  decedent 
must  be  equally  applied  to  the  payment  of  all  the  debts 
against  it.  No  further  proceedings  seem  to  have  been  had 
in  the  chancery  court  under  the  pleadings  in  said  cause  ; 
nor  was  there  further  action  had  in  said  suit,  in  the  fonu  of 
proceedings  by  complainants  to  collect  from  the  surety  of 
their  guardian  what  was  due  to  them  as  his  wards.  No 
new  pleadings  were  filed  in  said  cause,  enlarging  or  modify- 
ing its  purposes  or  policy  ;  while  all  the  after-proceedings 
in  the  chancery  court,  as  we  gather  the  same  fi"om  the  or- 
ders, decrees,  and  reports,  give  it  the  form  of  an  adminis- 
tration and  settlement  of  the  estate  of  the  said  Edward 
Gunter. 

[1.]  We  need  not  inquire  whether  the  issue  and  levy  of 
the  attachment  out  of  the  chancery  court  were  at  the  time 
regular.  Whether  regular  or  not,  after  the  death  of  Gun- 
ter, and  the  report  and  decree  of  insolvency  of  his  estate, 
were  brought  to  the  knowledge  of  the  chancery  court,  that 
court,  in  all  its  subsequent  action,  proceeded  on  the  con- 
ceded basis  that  the  estate  had  been  so  decreed  insolvent, 
and  that  the  hen  of  the  attachment  was  destroyed.  That 
the  lien  created  by  the  levy  of  the  attachment  was  des- 
troyed by  the  decree  of  insolvency,  is  too  well  settled  in 
this  State  to  be  now  an  open  or  debatable  question. — See 
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Hall  V.  Cummings,  3  Ala.  398  ;  Fifzpatrick  v.  Edgar,  5  Ala. 
503  ;  Burk  v.  Jones,  13  Ala.  171 ;  Langdon  v.  Raiford, 
30  Ala.  238. 

[2.]  The  lien  of  the  attachment  beiDg  gone,  and  there 
being  no  pleadings  which  sought  an  administration  and 
settlement  of  the  estate  of  Edward  Gunter,  it  follows  that, 
in  all  the  chancery  court  did  after  that  time,  we  must  deal 
with  this  record  as  if  the  several  orders  and  decrees  of  the 
court  had  been  pronounced  without  any  pleadings  what- 
ever in  the  cause,  or  recitals  showing  the  parties  to  be  be- 
fore the  court.  This  conclusion  is  supported  by  the  follow- 
ing axiomatic  propositions  :  First,  a  judgment^between  A 
and  B  can  derive  no  support  from  pleadings  between  0 
and  D  ;  and  second,  a  judgment  establishing  the  ownership 
of  one  piece  of  property,  is  not  upheld  by  pleadings  which 
assert  a  claim  to  another  piece  of  property. 

It  is  proper  that  we  state,  before  entering  upon  the  dis- 
cussion of  this  question,  that  the  present  record  furnishes 
no  evidence,  either  by  recitals  or  otherwise,  that  the  ap- 
pellees were  before  the  court,  or  had  any  knowledge  of  the 
proceedings.  Nor,  indeed,  were  their  names  anywhere 
mentioned  in  the  record.  Hence,  what  we  say  is  not  to  be 
understood  as  asserting  that  the  same  rule  would  apply,  if 
the  record  recited  that  the  parties  appeared,  or  that  they 
were  present. 

In  the  case  of  Shiver's  Lessee  v.  Lynn,  (2  How.  U.  S.  60,) 
the  supreme  court  of  the  United  States  said:  "The  chancel- 
lor is  authorized  to  proceed  in  a  summary  mode,  under  the 
statute,  for  the  sale  of  land,  in  the  predicament  of  the 
above  tract,  after  the  decease  of  the  devisee  without  heirs. 
But  he  can  only  proceed  on  the  application  of  persons  in- 
terested. Here  [there]  was  no  such  application  for  the 
sale  of  this  land.  The  sale  being  without  authority,  the 
ratification  of  it  by  the  court  must  be  considered  as  having 
been  given  inadvertently.  If  given  deliberately,  and  on  a 
full  examination  of  all  the  facts,  still  it  must  be  regarded 
as  an  unauthorized  proceeding.  There  was  no  case  before 
the  court — nothing  on  which  its  judgment  could  rest." 

In  the  State  of  Ohio,  the  doctrine  of  presumptions  in 
favor  of  jurisdiction  has  been  carried  as  far,  perhaps,  as  in 
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any  other  State.  In  that  State,  speaking  of  a  statute 
which  was  very  comprehensive  in  its  provisions,  the  court 
said:  "Previous  to  1824,  proceedings  to  subject  the  real 
estate  of  a  decedent  to  sale  for  the  satisfaction  of  his  debt, 
were  ex-parte — were  purely  and  strictly  in  rem.  Nothing 
further  was  necessary  to  give  the  probate  court  jurisdiction 
than  to  present  a  petition." — See  Bobh  v.  Lessee  of  Invin, 
15  Ohio  Rep.  698.  In  a  later  case  the  court  said:  "The 
power  to  hear  and  determine  a  cause  is  jurisdiction ;  and 
it  is  coram  judice  whenever  a  case  is  presented  which  brings 
this  power  into  action.  But,  before  this  power  can  be  af- 
firmed to  exist,  it  must  be  made  to  appear  that  the  law  has 
given  the  tribunal  capacity  to  entertain  the  complaint 
against  the  person  or  thing  sought  to  be  charged  or  affected  ; 
that  such  complaint  has  actually  been  prefen-ed ;  and  that 
such  person  or  thing  has  been  properly  brought  before  the 
tribunal,  to  answer  the  charge  therein  contained." — Sheldon 
V.  Neicton,  3  Ohio  St.  E.  499.  See,  also,  U.  S.  v.  Arredon- 
do,  6  Peters,  709  ;  Rhode  Island  v.  Massachusetts,  12  Peters, 
718  ;  Watson  v.  Spence,  20  Wend.  265  ;  Shce/er  v.  Gates  and 
Wife,  2  B.  Mon.  455  ;  Hani's  Heirs  v.  Ellisons  Heirs,  32  Ala. 
173-200. 

It  is  contended  that,  the  proceedings  we  are  considering 
being  in  rem,  the  court  was  in  possession  of  the  res,  and 
therefore  the  decree,  though  irregular,  is  not  void.  It  is, 
perhaps,  a  sufficient  answer  to  this  argument,  that  the  court 
never  had  possession  of  the  res,  under  any  proceeding  with 
which  the  present  decree  can  connect  itself.  Moreover,  the 
lien  of  the  levy  being  destroyed  by  the  decree  of  insol- 
vency pronounced  in  the  matter  of  Gunter's  estate,  the 
court  had  lost  all  power  over  the  land  growing  out  of  that 
levy. 

But,*  conceding  that  the  order  for  the  sale  of  the  land 
was  a  proceeding  quasi  in  rem — the  view  which  the  author- 
ities force  us  to  take  ( Wijman  v.  Campbell,  6  Porter,  219  ; 
Matheson  v.  Hearin,  29  Ala.  210  ;  Field  v.  Goldshy,  28  Ala. 
218) — still  this  record  falls  far  short  of  making  a  case 
which  can  stand  the  test  of  even  collateral  scrutiny.  Mr. 
Greenleaf  says,  "  It  must  appear  that  there  have  been  reg- 
ular proceedings  to  found  the  judgment  or  decree;  and 
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that  the  parties  in  interest  in  rem  have  had  notice,  or  an 
opportunity  to  appear  and  defend  their  interests,  either 
personally,  or  by  their  proper  representatives,  before  it 
was  pronounced ;  for  the  common  justice  of  all  nations 
requires  that  no  condemnation  should  be  pronounced,  be- 
fore the  party  has  an  opportunity  to  be  heard." — 1  Greenl. 
Ev.  §  541.  See,  also.  Brad-street  v.  Neptune  Ins.  Co.,  3  Sum- 
ner, 606 ;  Woodruff  V.  Taylor,  20  Ver.  73  ;  3IanUn  v.  Chand- 
ler, 2  Brock.  126-7 ;  Green  v.  Shaver,  3  Humph.  139  ;  Pick- 
ens V.  Nance,  6  Humph.  151 ;  Grier  v.  Campbell,  21  Ala.  331 ; 
Thompson  v:  Allen,  4  S.  &  P.  184. 

Without  intending  to  declare  what  would  be  our  opinion, 
if  this  were  a  proceeding  in  personam,  we  feel  no  hesitation 
in  announcing  that  there  was  a  total  w'ant  of  jurisdiction 
in  the  chancery  court  to  order  a  sale  of  the  land  which  is 
the  subject  of  this  suit.  The  result  is,  that  the  decree  is 
void,  and  the  sale  under  it  conferred  no  title  on  the  pur- 
chaser. 

Judgment  affirmed. 


BLACKWELL'S  DISTKIBUTEES  vs.  BLACKWELL'S 
ADMINISTEATOE. 

[fikal  setti^ment  of  administrator's  account^.] 

1.  Construction  of  hill  of  exceptions,  as  to  evidence  set  out  in  record. — Where 
tlie  bill  of  exceptions,  in  a  probate  case,  recites  that  the  administrator, 
on  tinal  settlement  of  his  accounts,  "  offered  no  other  evidence  in 
support  of  his  account  than  is  filed  with  the  papers  of  said  estate  in 
the  office  of  the  judge  of  probate  ;"  and  that  the  court,  in  making 
its  decree,  passed  upon  the  account  and  the  exceptions  thereto, 
"upon  such  testimony  alone  as  is  filed  with  the  papers  and  record 
of  said  court ;"  but  it  does  not  purport  to  set  out  all  the  evidence 
which  was  "  filed  with  the  papers  of  said  estate  ;"  and  there  does  not 
appear  to  have  been  any  order  of  court  making  "  the  testimony  filed 
with  the  papers ''  a  part  of  the  record, — it  is  not  affirmatively  shown 
that  the  transcript  contains  all  the  evidence  which  was  before  the 
probate  court. 
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2.  Presumption  in  favor  of  judgment. — In  a  probate  case,  where  the  cor- 
rectuess  of  the  decree  depeuds  oii  tlie  evidence  wbicli  was  before  the 
primary  court,  and  the  bill  of  exceptions  does  not  purport  to  set  out 
all  the  evidence  which  was  before  that  court,  the  appellate  court  will 
presume  that  the  decree  was  justiiied  by  the  evidence. 

Appeal  from  tlie  Probate  Court  of  Clarke. 

In  the  matter  of  the  estate   of  Mrs,   Priscilla  Blackwell, 
deceased,  on  final  settlement  of  the  accounts  and  Touchers 
of  Abel  H.  Dubose,  the  administrator.     The  administrator 
filed  his  accounts  for  a   final  settlement  on  the  20th  Sep- 
tember, 1860,  and  the  22d  day  of  October  foUowing  was 
appointed  by  the  court  for  the  settlement.     The  distributees 
appeared  by  attorney,  and  filed  several  exceptions  to  differ- 
ent items  of  the   account   as  stated  by  the   administrator, 
which,  under  the  decision  of  this  court,  require  no  partic- 
ular  notice.     On   the    10th   December,    I860,   the   court 
rendered  a  final  decree,  ascertainicg  the  amount  of  assets 
which  the  administrator  had  received,  the  credits  to  which 
he  was  entitled  for  disbursements,  the  respective  shares  of 
the  several  distributees,  <tc.;  and  releasing  and  discharging 
the  administrator,  on  his  production  of  receipts  and  trans- 
fers from  the  distributees.     The  record  does  not  show  that 
any  exception  was  reserved  to  the  nilings  or  decree  of  the 
court.     The  bill  of  exceptions   only  states,  "  that  on  the 
trial  of  the  matters  involved  in  the  final  settlement  in  this 
cause,  the  administrator  of  said   estate   offered  no  other 
evidence  in  support  of  his  account  than  is  filed  with  the 
papers  of  said  estate  in  the  ofiice  of  the  judge  of  probate 
of  said  county ;  and  that   the   court,   in   making  its  final 
decree  on  said  settlement,  passed  upon  said  administrator's 
account,  and  the  exceptions  filed  thereto  by  the  distributees 
of  the  estate,  upon  such  testimony  alone  as  is  filed  in  the 
papers  and  record  of  said  coiu't."     The  final  certificate  of 
the  judge,  appended  to  the  transcript,   states,   "  that  the 
foregoing  pages,  numbered,"  &c.,  "  contain  a  full  and  com- 
plete transcript  of  the   administration  upon  the  estate  of 
Priscilla  Blackwell,  deceased,  as  appears  of  record  in  said 
court."     The  final  decree  of  the  coui-t,  and  the  overruling 
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of  the  several  exceptions  filed  by  the  distributees  to  the 
administrator's  account,  are  now  assigned  as  error. 

O.  S.  Je^titt,  for  appellants. 
GoLDTHWAiTE,  RiCE  &  Semple,  contra. 

E.  W.  WALKEE,  J.— The  bill  of  exceptions  states,  that 
on  the  final  settlement  the  administrator  "offered  no  other 
evidence  in  support  of  his  account  than  is  filed  with  the 
papers  of  said  estate  in  the  office  of  the  judge  of  probate;" 
and  that  the  court,  in  making  its  decree,  passed  upon  the 
account  and  the  exceptions  thereto,  "  upon  such  testimony 
alone  as  is  filed  in  the  papers  and  record  of  said  court."  It 
does  not,  however,  purport  to  set  out  all  the  evidence  which 
was  "  filed  with  the  papers  of  said  estate;"  nor  does  there 
appear  to  have  been  any  order  of  court,  making  "  the  testi- 
mony filed  in  the  papers "  a  part  of  the  record.  There 
may  well  be  documentary  evidence  filed  with  the  papers 
relating  to  the  administration  of  an  estate,  which  yet  con- 
stitutes no  proper  part  of  the  record  of  such  administration. 
Such  is  the  case  with  the  vouchers  filed  by  the  adminis- 
trator in  support  of  the  various  items  of  his  account. 
Consequently,  we  can  not  say  that  the  transcript  before  us 
contains  all  the  evidence  which  was  offered  in  the  court 
below,  in  relation  to  the  questions  arising  upon  the  excep- 
tions of  the  appellants  to  the  administrator's  account.  This 
being  so,  the  f  amUiar  rule,  which  requires  us  to  make  aU  rea- 
sonable intendments  in  favor  of  the  ruling  of  the  primary 
coui-t,  makes  it  our  duty  to  affirm  the  decree. — Bradley  v. 
Andress,  30  Ala.  80 ;  Bendall  v.  Bendall,  24  Ala.  295;  Mor- 
gan V.  Morgan,  35  Ala.  303. 

The  decree  is  affirmed. 
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HOOPEE  vs.  LANEY. 

[bill  in  equity  for  specific  performance  of  contract  for  sale 

OF    L.i.ND.] 

1.  Certainty  requisite  in  description  of  land  in  contract  of  sale. — "  The 
following  part  of  that  tract  of  laud  lately  bought  by  R.  P.  L.  from 
Mr.  O  ,  to-wit,  a  part  bounded  by  the  section  line  running  from  tho 
N.  E.  corner  of  said  tract  to  the  stake  put  up  by  Bristow  on  the  S.  E.; 
thence,  in  a  due  north-west  course,  until  it  strikes  the  main  road  ; 
thence,  along  the  said  road,  till  it  strikes  the  northern  line  of  said 
tract ;  theuce,  to  the  beginning," — held  a  sufficient  description,  in  a 
Avritten  contract  for  the  sale  of  lands,  to  support  a  decree  for  the 
specific  performance  of  the  contract. 

Appeal  from  the  Chancery  Court  of  Eussell. 
Heard  before  the  Hon.  James  B.  Clark. 

The  bill  in  this  case  was  filed  on  the  6th  October,  1859, 
by  George  D.  Hooper,  against  Robert  P.  Laney;  and 
sought  the  specific  performance  of  a  contract  for  the  sale 
of  certain  lands,  and  an  injunction  of  an  action  at  law 
founded  on  an  alleged  breach  of  the  contract  in  the  non-pay- 
ment of  the  purchase-money.  The  contract  sought  to  be 
enforced,  which  was  made  an  exhibit  to  the  bill,  was  in  the 
following  words : 

"  Memorandum  of  25th  May,  1857.  It  is  agreed  between 
the  undersigned,  that  G.  D.  Hooper  shall  have  and  be 
entitled  to  the  following  part  of  that  tract  of  land  lately 
bought  by  Robert  P.  Laney  from  Mr.  Oliver — to-wit :  a 
part  bounded  by  the  section  line  running  from  the  N.  E. 
comer  of  said  tract  to  the  stake  put  up  by  Bristow  on  the 
S.  E.;  thence,  in  a  due  north-west  course,  until  it  strikes  the 
main  road  ;  thence,  along  the  said  road,  till  it  strikes  the 
northern  line  of  said  tract;  thence  to  the  beginning — for 
which  he  is  to  pay,  in  the  same  proportion  and  terms  as  to 
the  value,  as  the  said  Laney  paid  for  the  whole,  and  deeds 
to  be  made  on  conclusion  of  payment. 

(Signed).  "R.  P.  Laney," 

"  G.  D.  Hooper." 
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The  price  paid  by  Laney  for  the  whole  tract  was  $1,000. 
The  complainant  insisted,  that  the  part  of  the  purchase- 
money  which  he  was  to  pay,  under  the  contract  above  set 
forth,  was  to  be  determined  by  the  relative  value  of  the 
land  which  he  was  to  obtain  as  compared  with  the  value  of 
the  residue  of  the  tract ;  while  the  defendant  contended, 
that  the  number  of  acres  in  the  two  portions  of  the  tract 
was  the  criterion  by  which  to  determine  the  proportion  of 
the  purchase-money  which  each  party  was  to  pay.     The 
tract  of  land  bought  by  Laney  from  Oliver  contained  about 
ninety-nine  acres.     It  was  surveyed,  and  divided  between 
the  parties,  after  the  making  of  the  contract  above  set  forth; 
when  the  part  allotted  to  the  complainant  was  ascertained 
to    contain   forty-nine  acres,   two  roods,   and  twenty-six 
perches.     There  was  no   controversy  between  the  parties, 
as  to  the   quantity  or  boundaries   of  the  land  which  the 
complainant  was  to  have  under  the  contract  between  them; 
but  they  differed  as  to  the  proportion  of  the  purchase- 
money  which  he  was  to  pay.     The  defendant's   action  at 
law,  which  the  bill  sought  to  enjoin,  was  brought  to  recover 
the  purchase -money  which,  according  to  his  construction 
of  the  contract,  was  due  to  him  from  the  complainant. 

The  chancellor  dismissed  the  bill,  on  motion,  for  want  of 
equity,  and  dissolved  the  injunction,  on  the  ground  that  the 
contract  between  the  parties,  as  evidenced  by  the  exhibit  to 
the  bill  above  copied,  was  too  indefinite  and  uncertain  to 
sustain  a  decree  for  its  specific  performance ;  and  his  decree 
is  now  assigned  as  error. 

Geo.  D.  Hooper,  for  appellant. 

PHELAN,  J.— The  chancellor  concedes  that  the  case 
comes  properly  within  the  jurisdiction  of  the  court  of 
chancery;  but  he  dismissed  the  bill,-  and  dissolved  the 
injunction,  on  the  groimd  that  the  description  of  the  land, 
as  set  out  in  the  bill  and  contained  in  the  agreement,  was 
too  uncertain  and  indefinite  to  base  a  decree  upon.  The 
principle  upon  which  the  action  of  the  chancery  court  pro- 
ceeds, therefore,  is,  that  the  agreement  is  void  for  uncer- 
tainty ;  and  the  uncertainty  alleged  is  the  want  of  a  definite 
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description  of  the  land  which  Hooper  asked  to  have  con- 
veyed to  him,  or  decreed  to  him.  The  single  inquiry,  then, 
to  which  this  case  is  reduced,  is  this  :  Is  the  description  of 
the  land  sold  by  Laney  to  Hooper,  as  contained  in  the 
written  agreement,  too  indefinite  and  uncertain  to  enable 
the  court  to  know  for  what  lot  or  tract  it  is  asked  to  render 
a  decree  ? 

The  law  in  respect  to  description  is  well  stated  in  Board- 
man  et  al  V.  Lessees  of  Ford,  6  Peters,  345.  "  If  the  lands 
granted  be  so  inaccurately  described  as  to  render  its  iden- 
tity wholly  uncertain,  it  is  admitted  that  the  grant  is  void. 
The  meaning  of  parties  must  be  ascertained  by  the  tenor 
of  the  writing,  and  not  by  looking  at  a  part  of  it ;  and  if  a 
latent  ambiguity  arise  from  the  language,  it  may  be 
explained  by  parol." 

Upon  considering  carefully  the  description  contained  in 
this  agreement,  and  after  looking  into  the  cases,  we  can  not 
agree  with  the  chancellor  that  the  agreement  is  void  for 
uncertainty,  and  that  the  bill  should  have  been  dismissed 
for  that  cause.  In  the  language  of  one  of  the  cases,  "  it 
should  be  a  very  gross  case  to  justify  such  a  course." 
2  Green's  Chan.  Cases,  60.  This  agreement  describes  the 
land  as  "  part  of  a  tract  lately  bought  by  Laney  from  Mr. 
Oliver."  It  is  then  described  as  "bounded  by  the  section  line 
running  fi'om  the  N.  E.  (north-east)  corner  of  said  tract  to 
the  stalze  put  up  by  Bristoiv  on  the  >S'.  -£"."  (south-east.) 
From  this  stake,  the  line  is  to  run  "a  due  north-west  course, 
until  it  strikes  the  7nain  road ;  then  "along  said  road,  until 
it  strikes  the  northern  line  of  said  tract,  and  thence  to  the 
beginning."  Instead  of  there  being  any  uncertainty  about 
this  boundary,  we  are  inclined  to  think  that,  whenever  the 
surveyor,  or  any  other  person,  -fishing  to  trace  said  "part 
of  the  tract,"  shall  find  the  tract  itself  which  was  bought 
by  Laney  from  Oliver,  he  immediately  has  a  beginning 
point — namely,  its  "  north-east  comer" — which  is  upon  a 
"  section  line ;"  and  the  remainder  of  his  tracing  or  survey 
has  marks  and  bearings  that  are  distiuctly  set  out.  He 
goes  from  the  north-east  corner  on  the  section  line,  to  the 
stake  set  up  by  Bristow.  (This  he  can  inquire  after,  if  it 
be  standing,  and  of  its  whereabouts  if  it  has  been  removed 
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or  lost  by  decay.)  From  this  stake  he  proceeds  in  a  jdue 
north-west  course,  until  he  strikes  the  main  road.  If  there 
be  more  roads  than  one,  he  inquires  for  the  "  main  road." 
He  proceeds  along  this,  until  he  reaches  the  northern  line 
of  the  tract  bought  by  Laney  from  Oliver,  and  follows  it 
until  he  reaches  the  north-east  corner  at'which  he  started. 
That  no  difficulty  exists  in  a  survey  of  this  part  of  the 
tract,  is  evinced,  we  think,  by  the  fact  thatjthe  respondent, 
in  his  answer  to  the  biU,  says,  "a  survey  of  said  land,  and  a 
division  thereof,  was  had  in  accordance  ivith  said  instrument" 
(the  agreement  set  out,)  "  which  survey  defendant  believes 
correct ;  and  the  amount  which  fell  to  said  Hooper  was 
forty-nine  acres,  two  roods,  and  twenty-six  perches."  A 
deed  was  afterwards  drawn  -ap  by  Hooper,  according  to 
this  survey,  and  executed  by  Laney ;  but  they  disagreed 
about  the  amount  of  the  purchase-money,  and  the  matter 
w^as  thus  left  incomplete.  But  no  question  seems  to  have 
arisen  betw'een  them,  respecting  the  land  for  which  the 
agreement  called. 

To  show  the  action  of  the  courts  upon  this  question  of 
description,  and  confirmatory  of  the  view  we  take  in  this, 
w^e  refer  to  a  few  of  the  cases. 

Barry  v.  Coomhe,  (1  Peters,  U.  S.  R.  64,)  was  a  case  for 
a  specific  performance.  Coombe  made  out  a  statement  of 
an  account  between  himself  and  Barry,  consisting  of  va- 
rious items,  amounting  to  a  large  sum.  In  this  statement 
he  credits  Barry  as  follows  :  "By  my  purchase  of  your  half 
of  E.  B.  wharf,  and  premises,  this  day,  as  agreed  on  between 
us,  $7,578  63."  This  paper  was  signed  by  Coombe,  each 
party  having  a  copy.  On  a  bill  for  a  specific  performance, 
Barry  set  up  the  uncertainty  of  the  agreement.  The  court 
said,  for  anything  that  appeared  on  the  face  of  the  instru- 
ment, "E.  B.  wharf"  may  be  as  definite  a  description  of 
locality  as  F.  street,  and  overruled  the  objection. 

Bing  v.  Ashfmih,  (3  Iowa  R.  452,)  was  a  bill  to  enforce  a 
specific  performance  of  a  contract  to  convey  real  estate,  in 
which  the  land  was  described  as  follows  :  "Fifty- nine  37-100 ' 
acres  of  land,  being  so  much  of  the  west  half  of  the  north- 
east quarter  of  section  twelve,  in  township  number  eighty- 
one,  north,  of  range  six,  of  the  5th  P.  M."  (principal  meridian). 
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It  was  objected,  that  there  was  no  description  definite  enough 
to  describe  the  land.  The  court  said :  "If  this  was  an  action 
of  right,  brought  for  a  specific  portion  of  this  eighty ;  and 
plaintiff,  to  prove  his  title,  had  introduced  his  deed  con- 
taining the  description,  the  question,  we  think,  would  have 
been  different.  In  that  case,  the  court  could  not  have  ascer- 
tained, from  his  deed,  that  he  had  title  to  the  identical  por- 
tion claimed  by  his  petition.  And  yet,  between  him  and 
his  grantor,  the  deed  would  have  been  sufficient  to  pass 
that  interest  in  the  eighty  acres.  Under  such  a  deed,  as 
between  them,  he  would  have  a  knoion  interest  in  said  west 
half  of  the  north-east  quarter,  &c.  It  might  not  be  a 
kno%vn  interest  in  exact  location,  but  definitely  so  as  to 
amount.  *  *  *  *  After  he  obtains  his  title,  it  may 
become  a  question  between  him  and  the  person  holding  title 
to  the  remaining  portion  of  the  eighty,  as  to  what  part  or  por- 
tion each  takes  ;  and  in  that  case,  the  description  used  may 
become  of  more  importance.  He  may  have  to  institute  fur- 
ther proceedings,  by  his  suit  for  partition,  or  otherwise,  to 
settle  and  definitely  fix  his  rights.  But  these  are  after 
considerations,  in  which  these  respondents,  so  far  as  we 
can  see,  have  now  no  interest." 

In  the  case  of  Bohison  v.  Hornhalxer,  (2  Green's  Chan. 
Cases,  N.  J.  60,)  which  was  a  case  for  a  specific  perform- 
ance, the  boundary  mentioned  in  the  agreement  con- 
tained no  reference  to  any  county,  or  township,  or  legal 
subdivision  of  land  ;  it  made  no  reference  to  any  adjoiDing 
tract ;  it  was  to  begin  "at  a  corner  to  be  made  in  the  mid- 
dle of  the  road,  and  in  the  old  straight  line  of  Fenton  and 
Lofter's  surveys,  and  to  run  thence  along  said  road  to  a 
certain  store  on  the  west  side  of  said  road,  and  south  of 
another  old  road,  and  then  to  run  from  thence  a  westerly 
course,  crossing  the  Brasscastle  brook  below  where  the 
small  stream  puts  in  from  the  meadow,  and  running  on  the 
south  side  of  said  creek  out  near  where  a  certain  stake  is 
put  up  in  the  middle  of  the  creek,  <fcc.  The  only  natural 
.  object  having  a  proper  name,  in  the  entire  boundary,  is 
"Brasscastle  brook";  the  only  other  mark  in  the  boundary, 
with  a  proper  name,  is  "Fenton  and  Lofter's  line";  the  other 
marks  and  points  are   "a  road",  "a  stone",  a  "stake",  "a 


JAl^UAET  TEBM,  1864. 3^ 


Kiik  V.  McAllister. 


large  chesnut  or  rock-oak  tree",  and  the  like.  There  was 
a  demurrer  to  the  bill,  on  the  ground  that  the  description 
of  the  land  was  too  indefinite.  The  judge  says :  "With 
these  designations  of  locality  in  the  description,  I  see  no 
propriety  in  turning  the  party  out  of  court  on  a  demurrer. 
It  should  be  a  very  gross  case  to  justify  such  a  course." 
The  decree  below  is  reversed,  and  the  cause  remanded. 


KiKK  vs.  McAllister. 

[bill  IX   EQUITY   FOR  FORECLOSURE   OF  MORTGAGE.] 

1.  Sei-vice  of  process  or  appearance  necessary .—X  decree  in  chancery 
caunot  be  sustained,  on  appeal  by  the  delendants,  unless  the  record 
shows  that  they  were  brought  before  the  court,  either  by  the  service 
of  process  upon  them,  publication  against  them  as  non-residents,  or 
answer  or  appearance  by  them. 

2.  Contents  'of  /ra«8mi>i.— Papers  which  are  not  made  exhibits  to  the 
bill  or  answer,  nor  referred  to  in  the  proceedings  or  decree,  nor  made 
part  of  the  record  by  order  of  court,  cannot  be  looked  to  for  any 
purpose  on  appeal,  though  incorporated  in  the  transcript  by  the 
clerk  or  register. 

Appeal  from  the  Chancery  Court  at  Mobile. 
Heard  before  the  Hon.  N.  W.  Cocke. 

The  bill  in  this  case  was  filed,  on  the  29th  June,  1861, 
by  James  McAllister,  against  Robert  S.  Kirk  and  Elizabeth 
A.  Kirk  ;  and  sought  to  foreclose  a  mortgage  on  a  parcel 
of  land  in  the  city  of  Mobile.  The  mortgage  was  not 
made  an  exhibit  to  the  bill ;  but  a  copy  of  it  is  set  out  in 
the  transcript,  before  the  clerk's  memorandum  showing 
when  the  bill  was  filed,  and  also  what  purports  to  be  a 
consent  on  the  part  of  the  defendants,  in  the  following 
words  :  "  We,  Elizabeth  A.  Kirk  and  Robert  S.  Kirk,  con- 
sent to  the  decrees  and  orders  prayed  for  in  this  bill  of 
complaint,  and  consent  to  such  at  the  next  term  of  the 
chancery  coui't  at  Mobile,  this  10th  day  of  July,  1861." 
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The  decree  of  the  chancellor,  which  is  next  copied  into  the 
transcript,  is  as  follows  :  "  In  this  cause,  it  is  ordered  and 
decreed,  that  the  mortgage  and  note  made  by  the  defend- 
ants to  the  complainant  be  credited  with  the  sum  of 
$773  96,  the  surplus  of  the  purchase  of  said  land  and 
premises  by  the  complainant  at  the  sale  made  by  the 
register  in  the  suits  by  Barnard  and  Charles  Fricke,  at  the 
date  of  said  sale ;  and  that  the  equity  of  redemption  of 
said  defendants,  in  said  land  and  premises,  be  forever 
foreclosed ;  and  that  the  title  to  said  land  and  premises  be 
vested  absolutely  in  said  complainant,  by  virtue  of  the 
said  sale  made  by  the  register  in  the  suits  of  Barnard  and 
Charles  Fricke,  and  that  the  complainant  pay  the  costs  of 
this  suit."  The  chancellor's  decree  is  now  assigned  as 
error  by  the  defendants. 

Geo.  N.  Stewart,  for  appellants. 
John  Hall,  contra. 

A.  J.  WALKEE,  C.  J.^-A  decree  was  rendered  against 
the  defendants  in  the  court  below.  It  does  not  appear  that 
there  was  any  process  issued  against  them,  or  publication 
against  them  as  non-residents,  or  answer,  or  appearance 
by  them,  or  a  decree  pro  confesso  against  them,  or  any 
evidence  adduced.  Two  instruments — a  written  consent 
by  the  defendants,  and  a  mortgage — are  copied  by  the 
register  into  the  transcript  before  us.  They  are  not 
noticed,  or  referred  to,  in  the  proceedings  in  the  cause,  or 
in  the  decree.  The  record  does  not  disclose  that  they 
were  ever  presented  to  the  court,  or  that  the  register  had 
any  authority  to  incorporate  them  in  the  record.  It  is 
well  settled,  that  papers  thus  circumstanced  are  not  parts 
of  the  record,  and  cannot  be  looked  to  on  appeal  in  this 
court. — Cohhv.  State,  19  Ala.  18  ;  Thomason  v.  Odum,  31  ih. 
108 ;  Stodckr  v.  Grant  (h  Nlckles,  28  ib.  410  ;  CantaUne  v. 
State,  33  ih.  439 ;  Franldin  v.  Heard  &  Due,  31  ih.  516 ; 
Richardson  v.  State,  31  ih.  347.  If  papers  so  situated 
could  bo  deemed  matter  of  record,  it  would  be  in  the  power 
of  the  register  at  will  to  dictate  and  control  the  contents 
of  the  record,  and  the  decision  of  the  cause  in  this  court. 
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The  decree  itseK  suggests  the  probability  that  it  was 
based  upon  some  consent,  not  made  a  matter  of  record, 
and  upon  some  facts  occurring  after  the  bill  was  filed, 
which  are  not  presented  in  the  pleading ;  and  it  was  so 
stated  upon  the  argument.  The  biU,  in  the  farther  pro- 
ceedings of  the  cause,  will  be  probably  improved  by 
amendment  and  the  addition  of  supplemental  matter.  It 
is  therefore  not  necessary  for  us  to  notice  the  other  points 
made  upon  the  argument. 

The  decree  was  rendered  without  the  bringing  of  the 
parties  before  the  court,  and  without  any  authority  discov- 
erable from  the  record ;  and  it  is  therefore  reversed,  and 
the  cause  is  remanded. 


HOLLY  vs.  CAKSON. 

[action  fok  false  imprisonment.] 

1.  Distinction  between  counts  in  trespass  and  6ase.-^The  form  of  complaint 
prescribed  in  the  Code  (p.  554)  for  false  imprisonment,  is  in  trespass, 
and  not  in  case. 

2.  Relevancy  of  Evidence  in  trespass. — In  trespass,  for  false  imprisonment, 
evidence  of  the  plaintiff's  arrest  and  imprisonment  under  process 
which  is  not  void  on  its  face,  and  of  the  proceedings  had  before  the 
grand  jury  who  investigated  the  charge  preferred  against  him  by 
the  defendant,  is  irrelevant  and  inadmissible. 

Appeal  from  the  Circuit  Court  of  Covington. 

Tried  before  the  Hon.  Jas.  F.  Clements,  sitting  (by  con- 
sent of  the  parties)  in  place  of  the  Hon.  John  K;  Hjenry, 
who  was  incompetent  from  interest  to  preside. 

This  action  was  brought  by  James  W.  B.  Carson,  against 
Alfred  Holly,  and  was  commenced  on  the  1st  August,  1860; 
The  complaint  was  in  the  following  words :  "  The  plaintiff 
claims  of  the  defendant  ten  thousand  dollars,  as  damages 
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for  maliciously,  and  without  probable  cause  therefor,  caus- 
ing the  plaintiff  to  be  arrested  and  imprisoned  on  a  charge 
of  felony,  for  one  day,  viz.,  on  the  14th  September,  1859." 
On  the  trial,  as  the  bill  of  exceptions  states,  the  plaintiff 
read  in  evidence,  against  the  defendant's  objection,  the  affi- 
davit and  warrant  under  which  he  was  arrested ;  and  he 
introduced  two  witnesses,  Davis  and  Ganey,  who  testified 
to  the  proceedings  had  before  the  grand  jury  on  the  charge 
preferred  by  the  defendant  against  the  plaintiff.  The  de- 
fendant reserved  exceptions  to  the  rulings  of  the  court  in 
admitting  this  evidence,  and  he  now  assigns  said  rulings 
as  error. 

GoLDTHWAiTE,  KiCE  &  Semple,  for  appellant. 
Maetin,  Baldwin  &  Sayee,  contra. 

PHELAN,  J. — The  complaint  in  this  case,  though  de- 
signed, no  doubt,  as  an  "  action  on  the  case  for  a  malicious 
prosecution,'"  and  manifestly  so  considered  and  treated  by 
the  court  below,  is  in  fapt  a  complaint  in  trespass.  The  form 
of  complaint  given  in  the  Code  at  page  554,  imder  the 
head  **  For  false  imprisonment,'"  is  the  one  adopted  in  this 
case ;  and  this  court  has  decided,  in  the  case  of  Williams  v. 
Ivey,  (37  Ala.  R.  244,)  that  such  a  complaint  is  in  trespass ^ 
and  not  in  case.  To  make  it  ''case  for  a  malicious  prosecu- 
tion," it  was  necessary  that  it  should  have  contained  aver- 
ments— 1st,  that  the  arrest  was  made  under  process  ;  and, 
2d,  that  the  prosecution  was  ended  and  determined. — 
2  Chitty's  PL  206,  and  notes  ;  Eagsdale  v.  Bowles,  16  Ala. 
62.     It  contained  neither. 

[2.]  In  this  view  of  the  case,  all  the  testimony  introduced 
by  the  plaintiff,  showing  the  affidavit  of  defendant  for 
plaintiff's  arrest,  the  warrant,  and  defendant's  arrest  under 
it,  and  the  giving  of  bond  for  his  appearance  to  answer  the 
charge  of  forgery,  were  irrelevant,  and,  had  they  been  ob- 
jected to,  should  have  been  excluded.  For  the  same  reason, 
the  testimony  of  Wm.  Davis,  of  what  was  said  and  done 
before  the  grand  jury,  on  the  charge  of  forgery  made  by 
defendant  against  the  plaintiff;  and  the- testimony  of  the 
witness  Ganey,  in  relation  to  the  calculation  of  interest  on 
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the  note  in  the  civil  suit  between  them,  out  of  which  the 
charge  of  forgery  grew,  being  all  irrelevant  to  the  issue, 
and  having  been  objected  to  by  defendant,  should  have 
been  excluded  by  the  court. 

For  this  error,  the  judgment  below  is  reversed,  and  the 
cause  remanded. 


PAEKER  vs.  PARKER. 

[actiox  on  promissoky  note,  by  payee  against  maker.] 

1.  Judgment  by  default,  without  service  of  process. — la  an  action  against 
two  defendants,  one  of  whom  is  not  served  with  process,  it  is  erroneous 
to  render  judgment  by  default  against  both. 

Appeal  from  the  Circuit  Court  of  Perry. 

The  record  does  not  show  the  name  of  the  presiding  judge. 

This  action  was  brought  by  King  Parker,  against  E.  R. 
Parker  and  John  H.  McCall.  Judgment  by  default  was 
rendered  against  both  of  the  defendants,  though  E,  R. 
Parker  only  was  served  with  process.  The  appeal  is  sued 
out  by  both  of  the  defendants,  and  errors  are  assigned  by 
them  jointly. 

Jno.  F.  Vary,  for  appellants. 

A.  J.  WALKER,  C.  J. — This  is  a  suit  against  two  defend- 
ants. The  summons  and  complaint  were  served  on  one, 
and  returned  not  found  as  to  the  other.  There  was  no 
discontinuance  as  to  the  party  not  served.  Judgment  by 
default  was  rendered  against  both.  In  rendering  the 
judgment  by  default  against  the  two  defendants,  upon  one 
of  whom  there  was  no  service,  the  court  erred. — Smith  <& 
Howell  V.  Wintliro'p,  Minor,  425 ;  Driver  &  Shelley  v.  Spence, 
3  Ala.  98 ;  Norwood  &  Chambers  v.  Riddle,  9  Porter,  425  ; 
Faver  &  3Iount  v.  Briggs,  18  Ala.  478. 

Reversed  and  remanded. 
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KIBET  vs.  RIBET. 

[bills  in  equity  for  DrV'ORCE.] 

1,  Evidence  ouUide  of  issue  aJlotcaile. — In  suits  for  divorce,  the  interests 
of  tlie  public  as  well  as  of  the  parties  being  involved,  the  court  may 
receive  and  act  upon  evidence  showing  misconduct  on  the  jiart  of  the 
plaintifl',  although  such  misconduct  is  not  brought  forward  and  re- 
lied on  in  the  answer. 

2.  Eeciprocal  causes  of  divorce  defeat  each  other. — A  suit  for  divorce,  on 
any  one  of  the  statutory  grounds,  (Code,  §§  1961-63.)  may  be  de- 
feated by  proof  of  the  existence  of  another  statutory  ground  in 
favor  of  the  defendant ;  and  such  recijirocal  causes  of  divorce 
being  proved,  under  separate  bills,  the  court  will  not  grant  a 
divorce  to  either  party- 

Appeal  from  the  Chancery  Court  at  Mobile. 
Heard  before  the  Hon.  N,  W.  Cocke. 

The  original  bill  in  this  case  was  filed,  on  the  26th  June, 
1862,  by  Mrs.  Elizabeth  Kibet,  suing  by  her  next  friend, 
and  sought  a  divorce  from  her  husband,  Etienne  J.  Kibet, 
on  the  ground  of  cruelty ;  and  on  the  2d  July,  1862,  an 
original  bill  was  filed  by  the  husband,  asking  a  divorce 
from  the  wife  on  the  ground  of  adultery.  The  two  causes 
were  brought  to  a  hearing  together,  on  pleadings  and 
proof,  when  the  chancellor  dismissed  both  bills,  holding 
that  neither  party  was  entitled  to  a  divorce.  Each  party 
appeals  from  this  decree,  and  the  dismissal  of  each  bill  is 
assigned  as  error  by  the  complainant  therein. 

Daegan  &  Taylob,  for  Mrs.  Elizabeth  Kibet. 

G.  Y.  Overall,  and  Jno.  A.  Elmoee,  for  E.  J.  Ribet. 

PHELAN,  J. — These  cases  stand  so  connected  with  each 
other  that  they  can  most  properly  be  considered  together. 
Mrs.  Ribet,  the  wife,  proceeds  for  a  divorce  from  the  bonds 
of  marriage,  on  the  ground  of  cruelty  by  her  husband ; 
and  Mr.  Kibet,  the  husband,  in  his  biU  proceeds  upon  the 
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ground  of  adultery  by  the  wife.  The  proof,  we  think,  estab- 
lishes the  main  allegation^  of  the  bill  in  both  cases,  and,  if 
the  matter  resttd  there,  would  justify  a  decree  in  favor  of 
each  against  the  other. 

But  the  courts  are  required  always  to  bear  in  mind,  that 
these  matrimonial  suits  are  of  a  triangular  character. 
Besides  the  parties  complainant  and  respondent,  the  pub- 
lic— the  community  at  large — is  considered  as  having  a 
special  interest  in  them,  involving  the  due  maintenance  of 
social  order,  and  therefore  constitutes  a  sort  of  third  party 
to  all  suits  for  divorce. — Bishop,  §§  314,  382. 

The  introduction  of  this  principle  has  led  necessarily  to 
certain  modifications  of  the  general  rules  by  which  suits 
are  prosecuted  and  defended.  As  a  general  rule,  a  com- 
plainant in  chancery  must  recover  upon  the  allegations 
made  in  his  bill ;  and  neither  he  nor  the  respondent  will 
be  allowed  to  make  proof  of  facts  not  fairly  embraced 
within  the  allegations  of  the  bill  and  answer  respectively. 
The  counsel  for  Mrs.  Eibet  has  invoked  the  benefit  of  this 
rule  in  her  case.  The  respondent,  her  husband,  has  no 
right,  she  insists,  to  recriminate  against  her  the  offense  of 
adultery,  because  he  does  not  allege  it  in  his  answer.  The 
language  of  the  answer,  in  relation  to  that  matter,  we  are  in- 
clined to  think,  does  not  amount  to  an  allegation  ;  but,  under 
the  force  of  the  doctrine  we  are  now  considering,  that  will 
not  help  her  case,  or  preclude  the  court  from  hearing  proofs, 
or  even  instituting  an  inquiry  to  ascertain  whether  such 
be  the  fact  or  not.  The  court  is  bound  to  act  for  the  pub- 
he  in  such  cases,  and  so  has  the  right  to  hear  proofs  not 
strictly  within  the  allegations  of  the  bill  and  answer.  No 
one  deserves  to  succeed  in  a  suit  to  dissolve  the  bonds  of 
marriage,  that  foundation  upon  which  the  whole  frame- 
w^ork  of  civilized  society  may  be  said  to  rest,  w^ho  does  not 
come  into  court  without  great  blame ;  and  it  is  the  right 
and  the  duty  of  the  court  to  be  governed  by  the  facts  of 
the  case  going  to  establish  its  true  character,  no  matter 
how  they  may  be  elicited.  Bishop  says :  ''A  maxim  in 
these  suits,  therefore,  is,  that  a  cause  is  never  concluded  as 
against  the  judge  ;  and  the  court  may,  and,  to  satisfy  its 
conscience,  sometimes  does,  of    its  own  motion   go  into 
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inquiry  of  matters  not  involved  in  the  pleadings."  —Bishop 
on  Mar.  and  Divorce,  §  cH4 ;  see,  also,  Smith  v.  Smith, 
4  Paige,  482. 

This  disposes  of  the  only  objection  to  the  proof  going 
to  establish  the  fact  of  the  adultery  of  Mrs.  Ribet ;  and  as 
the  proof  on  that  point  is  sufficient  to  satisfy  us  that  she 
acted  towards  her  husband  as  an  adulteress,  we  cannot 
award  to  her  a  divorce  for  his  cruelty ;  and  on  the  other 
hand,  as  the  proof  is  equally  clear  that  he  was  guilty 
towards  her  of  cruelty,  we  must  deny  to  him  a  divorce  on 
account  of  her  adultery. 

In  view  of  the  provisions  of  the  Code  of  Alabama,  on 
the  subject  of  divorce,  and  the  general  current  of  authority, 
we  hold  the  doctrine,  that  any  one  of  the  statutory  causes 
for  a  divorce  may  be  set  up  in  bar  of  a  bill  for  a  divorce  a 
vinculo  predicated  on  any  other  of  the  statutory  causes. 
Barbour  on  M.  and  D.  §  396  d  seq. ;  12  Md.  53.  Thus,  if 
the  husband  proceeds  for  a  divorce  on  the  ground  of  adul- 
tery of  the  wife,  she  may  defeat  his  suit  by  alleging  and 
proving  that  he  himself  was  guilty  of  such  cruelty  towards 
her  as  would  otherwise  have  entitled  her  to  a  decree  for  a 
divorce  as  against  him ;  and  so  vice  versa,  if  she  proceed 
on  the  ground  of  his  craelty,  he  may  reply  in  bar  that  she 
was  guilty  of  adultery.  And,  as  has  been  already  shown, 
if  such  bar  is  not  actually  set  up  and  relied  on  in  the  answer 
of  either  party,  and  the  proofs  in  the  case  nevertheless 
show  the  fact  to  exist,  the  court  is  authorized  and  required 
to  hear  such  proof,  and  be  governed  accordingly.  If  both 
are  guilty  of  such  w^ant  of  fidelity  to  their  matrimonial 
vows,  whether  in  one  way  or  another,  as  goes  to  show  that 
neither  is  strictly  an  "aggrieved"  party,  the  court  will  not 
disturb  the  binding  force  of  that  great  bond  of  society, 
the  marriage  contract.  This  is  the  character  of  the  case 
now  before  us,  and  we  shall  therefore  affirm  the  decree  of 
the  chancellor  dismissing  both  the  bills. 

Before  closing  this  opinion,  it  may  be  proper  to  remark, 
that  the  record  in  this  case  furnishes  no  sufficient  evidence 
that  the  ill-treatment  of  the  husband  was  induced  or  pro- 
voked by  the  adulterous  conduct  of  the  wife.    Whether,  if 
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the  proof  were  satisfactory  to  that  point,  the  decision  in 
the  case  of  the  husband  would  be  different,  we  express  no 
opinion. 
The  decree  of  the  chancellor  is  affirmed. 


AliLMAl^  vs.  RIPLEY. 

[proceedings  in  admiralty  against  steamijoat.] 

1.  Sufficiency  of  libel— A  libel  in  admiralty,  to  enforce  a  statutory  lien 
against  a  steamboat  for  services  rendered,  (Code,  $  2692,)  must  specify 
tlie  nature  of  the  services,  or  the  capacity  in  which  they  were  ren- 
dered by  the  libellant,  or  otherwi'se  shovf  that  they  are  within  the 
terms  of  the  statute. 

Appeal  from  the  City  Court  of  Mobile. 
Tried  before  the  Hon.  H.  Chamberlain. 

The  appellee  in  this  case  filed  a  libel,  on  the  20th  June, 
1861,  against  the  steamboat  P.  C.  Wallis,  alleging  that, 
"  at  the  instance  of  the  master  and  his  agents,  within  six 
months  last  past,  and  while  the  said  steamboat  was  navi- 
gating the  waters  of  this  Sfcate,  he  performed  services  on 
said  boat,  to  the  amount  of  $83,  an  account  of  which  is 
hereto  attached ;  that  the  particulars  of  said  account  are 
more  fully  shown  by  the  account  herewith  filed,  amounting 
in  the  whole  to  said  sum  of  $83,  which  was  justly  due  on 
the  first  day  of  June,  1857  (?)  and  is  still  unpaid."  The 
account  attached  to  the  Hbel  contained  only  one  item, 
which  was,  "To  balance  of  bill  rendered  for  services  ren- 
dered on  said  boat,  $83."  J.  W.  Allman  and  others  inter- 
vened as  stipulators,  and  filed  a  plea,  excepting  to  the  Hbel 
on  account  of  its  insufficiency  in  law.  There  is  no  bill  of 
exceptions  in  the  record,  nor  does  the  record  show  the 
ruling  of  the  court  on  the  exceptions  to  the  libel.  The  de- 
cree recites,  that  the  libellant  proved  his  claim,  that  the 
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claim  was  a  proper  lien  on  the  boat,  and  that  the  hbellant 
recover  the  amount  from  the  stipulators.  The  errors 
assigned  relate  to  the  insufficiency  of  the  libel. 

Geo.  N.  Stewakt,  for  appellants. 

Per  Cueiam:. — It  seems  to  us  that  the  libel  is  fatally  de- 
fective, in  omitting  to  show  that  the  hbellant  rendered  the 
services,  for  which  he  sues,  in  some  one  of  the  capacities 
specified  in  the  latter  clause  of  section  2692  of  the  Code, 
or  that  the  services  were  rendered  for  one  of  the  objects 
specified  in  the  former  clause.  We  therefore  think  that 
the  court  erred  in  not  holding  the  Hbel  insufficient,  and  in 
proceeding  to  render  judgment  upon  it. 

Keversed  and  remanded. 


EEPOKTS 

OF 

CASES  ARGUED  AND   DETERMINED 

AT   THE   JUNE  TERM,   1864. 


bla:nn  vs.  the  state. 

[indictment  against  contractor  for  failure  to  keep   public 
bridge  in  repair,] 

1.  Constitutionality  of  law  making  neglect  of  piiblic  hridge  iy  contractor 
indictable  as  misdemeanor. — The  act  approved.  November  24,  1862, 
(Session  Acts,  ]862,  p.  101,)  which  makes  it  an  Indictable  offense,  for 
any  person  who  has  built  a  public  bridge  by  contract  with 
the  county  commissioners,  "knowingly  to  suffer  such  bridge  tore- 
main  out  of  repair,  and  unsafe  for  the  passage  of  travellers  and  other 
persons,  for  more  than  ten  days  at  any  one  time,  during  the  period 
stipnlated.  ior  its  safety  by  the  terms  of  his  contract,"  does  not 
violate  the  obligation  of  such  contracts  made  before  its  passage,  and 
is  not  obnoxious  to  any  constitutional  objection. 

Appeal  from  the  Circuit  Court  of  Dallas. 
Tried  before  the  Hon.  Pokteb  King. 

The  indictment  in  this  case,  which  was  found  at  the  No- 
vember term  of  said  court,  1863,  was  in  the  following 
words :  "  The  grand  jury  of  said  county  charge,  that, 
before  the  finding  of  this  indictment,  Elza  Blann  erected 
a  bridge  across  Bougchitto  creek  in  said  county,  known  as 
*  Eamer's  bridge,'  on  the  lower  Linden  road,  by  contract 
with  the  county  commissioners,  and  obligated  himself  to 
keep  the  same  in  good  repair  for  the  term  of  five  years, 
and  knowingly  suffered  the  same  to  remain  out  of  repair, 
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and  unsafe  for  the  passage  of  travellers  and  other  persons, 
for  more  than  ten  days  at  a  time,  during  the  period  stipu- 
lated for  its  safety  by  the  terms  of  the  contract ;  against 
the  peace  and  dignity,"  &c.  No  objection  was  interposed 
to  the  indictment,  and  the  only  plea  was  not  guilty. 

"  On  the  trial,"  as  the  bill  of  exceptions  states,  "  it  was 
in  evidence  that,  on  the  1st  November,  1859,  the  defend- 
ant entered  into  bond  with  surety,  payable  to  the  judge  of 
probate  of  said  county,  to  keep  the  bridge  mentioned  in 
the  indictment  in  repair,  and  safe  for  travellers  and  others, 
for  five  years  from  the  date  thereof ;  that  said  bridge, 
within  twelve  months  before  the  finding  of  the  indictment, 
was  out  of  repair,  and  unsafe  for  travellers  and  others,  for 
more  than  ten  days  at  one  time,  with  the  defendant's 
knowledge  ;  that  said  bridge  was  not  a  toll- bridge,  but  was 
a  county  bridge,  and  was  built  under  contract  with  the  de- 
fendant as  aforesaid.  This  evidence  being  before  the 
jury,  the  defendant  asked  the  court  to  charge  the  jury 
that,  as  the  defendant's  contract  to  keep  in  repair,  &c.,  was 
made  in  1859,  the  amendment  of  section  1203  of  the  Code 
of  Alabama,  approved  November  24,  1862,  was  retrospec- 
tive in  its  operation  on  the  defendant's  rights  under  said 
contract,  and  had  no  bearing  upon,  or  relation  to  this  case, 
and  should  not  be  considered  upon  the  trial  of  the  same, 
and  the  defendant  should  be  acquitted.  The  court  refused 
to  give  this  charge,  and  the  defendant  excepted  to  its 
refusal." 

Geo.  W.  Gayle,  for  the  appellant. 

M.  A.  Baldwin,  Attorney-General,  contra. 

A.  J.  WALKEK,  C.  J.— The  defendant  contracted  to 
keep  in  repair  for  five  years  a  bridge  constructed  by  him 
under  contract  with  the  county  commissioners.  A  suit  for 
damages  was  prescribed  by  section  1203  of  the  Code,  as 
the  redress  for  a  private  injury,  resulting  from  a  breach  of 
the  contract  to  keep  the  bridge  in  repair.  After  the  con- 
tract was  made,  an  act  was  passed  by  the  legislature, 
which  made  it  an  indictable  offense  for  such  contractor  "  to 
knowingly  suffer  any  such  bridge  to  remain  out  of  repair, 
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and  unsafe  for  the  passage  of  travellers  and  other  persons, 
for  more  than  ten  days  at  any  one  time,  during  the  period 
stipulated  for  its  safety  by  the  terms  of  his  contract." 
Acts  of  1862,  p.  101.  Under  this  statute,  for  a  misfeas- 
ance subsequent  to  its  passage,  the  defendant  was  indicted. 

The  point  upon  which  a  reversal  is  sought  is,  that  after 
the  defendant's  contract  was  made,  it  was  incompetent  for 
the  legislature  to  make  a  neglect,  which  involved  a  breach 
of  such  contract,  an  indictable  offense.  It  is  supposed  that 
legislation  of  that  character  would  impair  the  obligation 
of  the  contract.  The  question  thus  presented  is,  whether 
the  legislature  can  make  criminal  the  breach  of  a  pre- 
existing contract,  which  breach  is  in  its  nature  prejudicial  to 
the  public  good,  and  was  before  only  the  subject  of  a  suit 
for  damages  in  favor  of  an  injured  party  ? 

Much  discussion  has  been  had  as  to  the  precise  import 
of  the  phrase  "  obligation  of  contracts,"  used  in  the  consti- 
tution. Whether  this  obligation  is  the  force  of  the  muni- 
cipal law  existing  at  the  date  of  the  contract,  or  of  the 
moral,  natural,  and  municipal  law  combined;  or  whether  it 
is  the  inherent  and  intrinsic  force  of  the  contract  itself, 
obliging  to  the  performance  of  its  stipulations,  have  been 
the  points  of  disputation. — Sturgis  v.  Crowninshield,  4  Wh. 
122  ;  Oyden  v.  Saunders,  12  Wh.  257.  We  may  confine 
ourselves  to  limits  without  the  reach  of  such  discussion* 
and  assert  a  definition  sufficiently  specific  for  this  case. 
The  obligation  of  a  contract  is  that  which  requires  the 
performance  of  the  legal  duties  imposed  by  it.  The  duties 
imposed  upon  one  of  the  contracting  parties  are  correla- 
tive to  the  rights  of  the  other.  What  one  party  is  obliged 
to  perform,  the  other  has  a  right  to  have  performed. 

Then,  the  law,  the  constitutionality  of  which  is  disputed 
in  this  case,  does  not  impair  the  obhgation  of  the  contract, 
unless  it  interferes  with  some  right  arising  out  of  the  con- 
tract. The  effect  of  the  law  is  simply  to  make  a  specified 
breach  of  the  contract  a  penal  offense.  It  impairs  no  right 
given  by  the  contract,  or  by  the  subsisting  law,  unless  out 
of  the  contract  there  springs  a  right  to  break  it.  To  say 
that  a  right,  given  by  a  contract,  consists  of  the  privilege 
of  violating  it,  would  be  an  absurdity.     We  can  find  no 
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reason  upon  which  to  sustain  the  proposition,  that  the  law 
in  question  impairs  the  obhgation  of  the  contract.  The 
statute,  in  consulting  for  the  public  good,  has  really  afforded 
an  additional  guaranty  for  the  observance  of  its  stipula- 
tions. If  it  be  regarded  as  an  additional  remedy,  designed 
to  enforce  the  performance  of  the  contract,  it  would  still 
be  upon  estabhshed  principles  constitutional. — Coosa  River 
Steamboat  Co.  v.  Barclay,  30  Ala.  120. 

We  entertained  the  opinion,  from  our  first  glance  at  this 
case,  that  there  was  no  merit  in  the  ground  upon  w-hich  the 
assignment  of  error  is  put.  But,  as  the  appeal  is  prosecuted 
by  learned  counsel,  we  were  apprehensive  that  there  might 
be  something  to  support  the  point  made,  which  escaped 
detection  upon  a  slight  examination.  We  have  therefore 
looked  into  the  books  for  precedents  upon  analogous  ques- 
tions. We  have  found  several,  which  are  not  distinguish- 
able in  principle  from  this  case,  and  which  sustain  our 
decision.  It  has  been  held,  that  an  act,  imposing  a  penalty 
of  two  per  cent,  per  month  on  a  bank,  for  a  refusal  to  pay 
its  bills,  was  constitutional. — Broion  v.  President  &c.,  of 
P.  Bank,  8  Mass.  445 ;  aS*.  C,  Angell  &  Ames  on  Cor. 
§  463.  The  same  decision  has  been  made  as  to  a  law  of 
a  municipal  corporation  prohibiting  interments  in  grounds 
purchased  for  that  particular  purpose. — Coates  v.  Mayor 
d'c.  of  New  York,  7  Cow.  585.  Also,  as  to  a  law  giving  a 
right  of  recovering  damages  to  the  representative  of  a 
decedent,  from  the  person  who  caused  the  death  of  such 
decedent,  even  when  it  operates  on  a  railroad  corporation 
existing  before  the  passage  of  the  law. — S.  W.  B.  R.  v. 
Paulk,  24  Ga.  '65Q.  Also,  as  to  a  law  imposing  upon  exist- 
ing railroads  the  duty  of  erecting  fences,  cattle-guards,  &c., 
and  prescribing  a  penalty  for  the  omission  to  perform  those 
duties.— jr«Z^mi  v.  B.  S.  B.  B.  Co.,  8  Barb.  (S.  C.)  390; 
Thorpe  v.  B.  (£•  B.  B.  B.  Co.,  27  Ver.  140  ;  Gorman  v. 
Pacific  B.  B.  Co.,  26  Miss.  441  ;  Norris  v.  Androscoggin  B. 
B.  Co.,  39  Maine,  273.  Also,  as  to  a  law  making  the  pro- 
prietors of  existing  railroads  responsible  for  injuries  by 
fire,  communicated  from  their  locomotives. — Lyman  v. 
Boston  &  W.  B.  B.  Co.,  4  Cush.  288.  The  opinions  in  these 
several  cases  will  be  found  to  cover  the  principle  announced 
by  us. 
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There  can  be  no  question  of  the  authority  of  the  legisla- 
ture to  make  a  neglect,  such  as  is  charged  in  this  case,  a 
criminal  offense.  Being  an  authority  legislative  in  its 
nature,  the  objector  assumes  the  burden  of  showing  that 
the  act  is  inconsistent  with  some  provision  of  the  Confed- 
erate or  State  constitution. — Dorman  v.  Stale,  34  Ala. 
216.  The  law  upon  which  the  indictment  here  is  founded 
is  inconsistent  with  no  constitutional  provision,  and  we 
must  declare  it  valid. 

Afl&rmed. 


YOUNG  vs.  THE  STATE. 

[indictment  for  illegal  traffic  with  slave.] 

1.  Personal  presence  of  prisoner  at  rendition  of  judgment.— ^In  a  criminal 
case,  judgment  for  a  corporal  punishment  cannot  be  rendered  against 
the  prisoner  in  his  absence  ;  and  the  record  must  affirmatively  show 
that  he  was  present  in  court. 

2.  Jierersal  of  judgment  in  part. — Where  judgment  is  rendered  against 
the  defendant  in  a  criminal  case,  for  the  amount  of  the  fine  assessed 
against  him  by  the  jury,  and  directing  that  he  remain  in  the  custody 
of  the  sheriff  until  the  fine  and  costs  are  paid;  and,  on  a  subsequent 
day  of  the  term,  when  he  is  not  shown  to  have  been  personally  pres- 
ent, the  court  also  sentences  him  to  imprisonment  in  the  county  jail, 
the  latter  judgment  only  will  be  reversed,  and  the  cause  remanded. 

Weit  of  Ereor  to  the  Cii'cuit  Court  of  Calhoun. 
Tried  before  the  Hon.  John  T.  Heflin. 

The  prisoner  in  this  case  was  indicted,  at  the  April  term 
of  said  court,  1863,  for  illegal  traffic  with  a  slave ;  pleaded 
not  guilty  to  the  indictment ;  was  tried  and  con\'icted  at  the 
spring  term,  1864,  when,  as  the  record  shows,  the  following 
judgments  were  rendered  against  him  : 

"  March  30, 1864.  This  day  came  J.  H.  Caldwell,  solic- 
itor, who  prosecutes  for  the  State,  as  well  as  the  defendant 
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in  his  own  proper  person ;  and  the  defendant,  being  charged 
on  the  bill  of  iadictment,  for  plea  thereto  says,  that  he  is 
not  guilty.  Thereupon  came  a  juiy,"  &c.,  ' '  who,  upon  their 
oaths  do  say,  '  We,  the  jury,  find  the  defendant  guilty  as 
charged  in  the  indictment,  and  assess  a  fine  against  him  of 
one  hundred  and  thirty-three  33-100  dollars.'  It  is  there- 
fore considered  by  the  court,  that  the  State  of  Alabama, 
for  the  use  of  Calhoun  county,  recover  of  the  defendant 
the  sum  of  one  hundred  and  thirty- three  33-100  dollars,  so 
assessed  by  the  jury  as  aforesaid,  and  that  the  defendant 
remain  in  the  custody  of  the  sherifi"  until  the  fine  and  costs 
are  paid."  (At  the  bottom  of  this  judgment  in  the  tran- 
script are  written  the  words,  "  Fine  and  costs  paid,  March 
30,  1864.") 

•'  April  7,  1864.  The  defendant  in  this  case  having  been 
convicted,  under  an  indictment  for  buying  and  recei^'ing 
wheat  from  a  slave  by  the  name  of  Tillman,  the  property 
of  Craven  Wilson,  on  a  former  day  during  the  present 
term,  and  a  fine  of  one  hundred  and  thirty-three  33-100 
dollars  assessed  against  him  ;  it  is  considered  by  the  court, 
that  the  defendant  be  imprisoned  ten  days  in  the  common 
jail  of  Calhoun  county,  and  until  the  costs  of  his  imprison- 
ment are  paid,  or  he  is  otherwise  discharged  by  law." 

There  is  no  bill  of  exceptions  in  the  record,  and  the 
cause  is  brought  up  by  writ  of  error ;  the  judgment  of 
April  7,  18tJ4,  above  set  out,  being  assigned  as  error. 

M.  J.  TuENLEY,  for  plaintiff  in  error. 

M.  A.  Baldwin,  Attorney-General,  contra. 

STONE,  J. — Two  well-defined  principles  of  law  render 
it  necessary  that  the  judgment  pronounced  by  the  circuit 
court  in  this  case  be  reversed  :  first,  that  judgment  cannot 
be  given  against  any  man,  in  his  absence,  for  a  cor- 
poral punishment ;  and,  second,  that  the  record  must 
affirmatively  show  the  prisoner's  presence. — Kelly  v.  State, 
3  Smedes  and  Mar.  518-28;  Cole  v.  State,  6  English, 
(Ark.)  324r-5 ;  State  v.  Hughes,  2  Ala.  104 ;  People  v.  Per- 
Mns,  1  Wendell,  91 ;  Rex  v.  Duhe,  1  Salk.  400;  Dunn  v.  Com- 
mo7iwealth,  6  Barr,  384 ;  Jacoln  v.  Commonicealth,  5  Serg. 
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<fe  R.  315  ;  Wade  v.  The  State,  12  Geo.  25  ;  Beyina  v.  Park- 
inson, 6  Eng.  L.  &  Eq.  352.  Possibly,  it  is  enough  if  the 
record  show  by  fair  inference  that  the  prisoner  was  pres- 
ent when  the  sentence  was  pronounced ;  but  his  presence 
must  be  affirmatively  shown. — State  v.  Craton,  6  Ired.  164 ; 
Sperry  v.  Commonwealth,  9  Leigh,  623  ;  2  Lead.  Cr.  Cases, 
449,  and  note.  It  is  much  the  safer  practice,  however,  to 
express  the  fact  positively,  and  leave  nothing  to  inference. 

There  is  nothing  in  the  present  record  which  tends  to 
show  that  the  defendant  was  present  when  the  sentence  of 
imprisonment  was  pronounced, — some  eight  days  after  the 
verdict  of  the  jury  was  rendered. 

[2. 1  But  this  reversal  extends  no  further  than  the  final 
judgment  of  the  court,  rendered  on  the  7th  day  of  April ; 
that  which  superadds  the  ten  days'  imprisonment.  The 
case  is  remanded,  that  the  circuit  court,  having  the  defend- 
ant personally  present,  may  consider  of,  and  determine  the 
question  of  imprisonment  under  the  statute,  (Code,  §  3285,) 
as  part  of  its  judgment  in  this  cause.: — Kelly  v.  State, 
3  Sm.  &  Mar.  528 ;  Cole  v.  State,  5  Eng.  (Ark.)  325  ;  People 
V.  Clark,  1  Park.  Cr.  Cases,  369 ;  2  Lead.  Cr.  Cases,  451. 

Reversed  in  part,  and  remanded. 


DINAH  (A  slave)  vs.  THE  STATE. 

.    •  [indictment  for  attempt  to  poison.] 

1»  Admissibility  of  confessions, — The  coufessions  of  the  prisoner  in  this 
case,  who  was  a  slave  girl,  made  to  the  person  who  arrested  her 
while  a  runaway  on  the  day  after  the  commission  of  the  alleged  of- 
fense, having  been  ruled  out  by  the  court,  on  the  ground  that  they 
were  extorted  from  her  by  fear  and  threats ;  held,  that  a  repetition 
of  such  confessions,  made  three  weeks  afterwards,  while  she  was  con- 
fined in  jail,  to  the  jailor's  son,  and  also  to  members  of  the  grand  jury 
who  were  examining  the  jail,  in  reply  to  questions  asked  by  those 
persons,  was  also  inadmissible  as  evidence,  because  it  did  not  appear 
that  the  influence  under  which  the  first  confession  was  made  had 
been  removed. 
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Fkom  the  Circuit  Court  of  Lowndes. 
Tried  before  tlie  Hon.  Nat.  Cook. 

The  indictment  in  this  case,  which  was  found  at  the  Oc- 
tober term  of  said  court,  1863,  charged  that  the  prisoner, 
"  a  slave  of  G.  B.  Murphree,  unlawfully  and  with  malice 
aforethought,  with  intent  to  kill  and  murder  Amanda  Mur- 
phree, a  white  person,  did  administer  to,  and  cause  the 
said  Amanda  to  eat  and  swallow,  a  large  quantity  of  the 
seed  of  the  Jamestown  weed,  it  being  a  deadly  poison.'' 
The  prisoner  was  duly  arraigned,  pleaded  not  guilty,  and 
was  tried  at  the  April  term,  1864 ;  when,  as  the  bill  of  ex- 
ceptions shows,  the  following  proceedings  were  had  : 

"  The  State  proved,  by  Mrs.  Murphree,  that  the  prisoner 
belonged  to  her  husband,  and,  at  the  time  of  the  commis- 
sion of  the  alleged  offense,  on  the  24th  September,  18t33, 
was  the  nurse  of  her  two  children,  Amanda,  who  was  be- 
tween five  and  six  years  old,  and  a  younger  one ;  that  it  was 
the  duty  of  the  prisoner  to  feed  said  children,  and  take 
care  of  them ;  that  she  fed  them  on  the  evening  of  said 
24th  September,  in  the  presence  of  witness,  at  a  side-table ; 
that  about  two  hours  after  the  children  were  put  to  bed, 
Amanda  became  very  sick ;  that  a  physician  (Dr.  Sellers) 
was  sent  for,  who  examined  Amanda,  and  gave  her  an 
emetic,  when  she  vomited,  and  ejected  with  her  food  more 
than  a  drachm  of  the  seed  of  the  Jamestown  weed ;  that 
said  physician  gave  it  as  his  medical  opinion  that  the  cjiild 
was  poisoned  by  it,  and  that  the  quantity  was  sufiicieut  to 
kill.  Mrs.  Murphree  further  stated,  that  according  to  her 
best  recollection,  though  she  was  not  very  certain,  she  told 
the  prisoner,  or  gave  her  to  understand,  that  she  would  be 
whipped  for  it,  and  that  she  had  poisoned  the  child.  The 
prisoner  ran  away  soon  after  the  child  had  thrown  up  the 
seed,  and  was  caught  on  the  evening  thereafter,  about  six 
o'clock,  by  one  Carr,  who  testified,  that  he  met  her  on  the 
roadside,  and  called  to  her,  but  she  ran  ofi";  that,  catching 
her,  he  asked  what  she  ran  away  for ;  that  she  replied,  '  for 
her  meanness  ;'  that  he  then  slapped  her  on  the  face  sev- 
eral times  severely,  and  told  her  she  should  tell  him  what 
she  had  run  away  for;  and  that  she  then  said,  'for  poison*- 
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ing  her  mistress'  child.'  The  coart  excluded  this  evidence 
from  the  jury,  on  the  prisoner's  objection,  on  the  ground 
that  the  confession  was  not  freely  and  voluntarily  made, 
but  was  obtained  under  force  and  duress.  The  State  at- 
tempted to  prove  similar  confessions,  afterwards  made,  to 
the  witnesses  Sellers  and  Simmons ;  which  the  court  also 
excluded,  on  the  same  grounds,  and  because  they  were  made 
after  the  confession  to  Carr,  and  in  the  presence  of  said 
Carr  and  her  master. 

"  The  evidence  being  closed  on  the  part  of  the  prosecu- 
tion and  the  defense,  and  that  fact  being  announced  to  the 
court,  the  court  took  a  recess,  and  adjourned  the  argument. 
When  the  court  met  again,  the  State  moved  to  introduce 
two  witnesses,  Garrett  and  McGrath  ;  and  the  court  allowed 
the  motion,  against  the  prisoner's  objection.  Garrett, 
whose  mother  was  the  jailor,  testified,  that  he  was  in  the 
habit  of  going  to  the  jail  to  feed  the  defendant  while  she 
was  confined  there ;  that  he  asked  her  one  time  while  there, 

*  what  she  was  put  there  for;'  that  she  replied, 'for  pois- 
oning her  mistress'  child ;'  that  he  then  asked  her  if  she 
had  done  so,  and  why  she  had  done  so  ;  and  that  she  replied, 

*  she  did  it,  but  was  put  up  to  do  so  by  an  old  negro  woman,' 
and  '  that  she  wanted  to  get  rid  of  nursing  the  cjiild  and  put- 
ting it  to  sleep.'  The  Avitness  said,  that  this  conversation 
took  place  about  three  weeks  after  the  charge  of  poisoning, 
and  that  no  one  was  present  at  the  time  but  himself  and  the 
defendant.  The  defendant  objected  to  this  evidence,  and 
moved  the  court  to  exclude  it  from  the  jury,  on  the  ground 
that  said  confession  was  not  made  freely  and  voluntarily, 
and  because  it  was  made  after  said  first  confession  to  Carr, 
and  while  the  defendant  was  in  prison.  The  court  over- 
ruled the  objections,  and  allowed  the  said  testimony  to  go 
to  the  jury ;  and  the  defendant  excepted. 

"  McGrath  testified,  that  he  went  to  the  jail,  during  the 
fall  term  of  said  circuit  court,  1863,  when  the  gi-and  jury 
were  talking  to  the  defendant,  and  heard  her  say,  that  she 
had  poisoned  the  child,  but  was  put  up  to  do  so  by  an  old 
negro  woman  ;  and  that  he  did  not  hear  all  the  conversa- 
tion between  the  jurors  and  the  defendant.  The  defendant 
objected  to  this  evidence,  and  moved  the  court  to  exclude 
23 
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it  from  the  jury,  because  said  confession  was  not  made 
freely  and  voluntarily,  and  because  it  was  made  after  said 
first  confession  to  Carr,  and  while  the  defendant  was  con- 
fined in  jail.  The  court  overruled  the  objections,  and 
allowed  the  said  confession  to  go  to  the  jury  as  evidence  ; 
to  which  the  defendant  excepted." 

The  ruhngs  of  the  court  in  admitting  the  confessions  of 
the  prisoner,  as  above  stated,  are  the  only  matters  to  w  hich 
exceptions  were  reserved. 

No  counsel  appeared  in  this  court  for  the  prisoner. 
M.  A.  Baldwin,  Attorney- General  for  the  State,  cited 
Aaron  v.  The  State,  37  Ala.  106. 

PHELAN,  J. — The  confessions  of  the  girl  Dinah,  made 
to  the  witness  Carr,  were  ruled  out,  and  properly  so,  we 
think,  although  the  circumstances  of  the  case,  and  the 
nature  of  the  confession,  lead  strongly  to  the  belief  that 
she  then  made  a  true  confession.  But  she  had  been,  previ- 
ous to  her  running  away,  threatened  by  her  mistress  with  a 
whipping  ;  and  when  Carr  met  her,  he  slapped  her  severely 
in  the  face,  and  demanded  that  she  should  tell  him  why  she 
had  run  away.  He  then,  so  far  as  we  are  informed,  had  no 
knowledge  of  the  fact  that  she  was  suspected  of  having 
poisoned  her  mistress'  child,  and,  when  he  commanded  her 
to  tell  him  why  she  had  run  away,  had  no  expectation  of 
eHciting  a  confession  of  the  kind  she  made  about  poison- 
ing the  child.  Such  a  state  of  the  case  cannot  fail  to  im- 
press us  with  the  belief  that  the  fact  was  as  the  girl  con- 
fessed. But,  still,  it  cannot  be  denied,  that  the  confession 
was  not  a  voluntary  confession,  but  was  one  extorted  by /ear, 
and  made  under  the  influence  exerted  over  her  by  the  words 
and  manner  of  the  witness  Carr,  and  of  the  severe  slap- 
ping which  he  tells  us  he  then  inflicted  upon  her;  especially, 
when  taken  in  connection  with  what  her  mistress  had  pre- 
viously said  when  she  accused  her  of  poisoning  the  child, 
and  told  her  that  she  would  be  whipped  for  it.  But  about 
three  weeks  afterwards,  the  prisoner  made  the  same  con- 
fession to  the  witness  GaiTett,  the  son  of  the  person  who 
kept  the  jail,  and  who  was  in  the  habit  of  carrying  her 
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her  food  ;  and  also  in  the  presence  of  the  witness  McGrath, 
at  the  time  when  she  was  being  questioned  by  the  grand 
jury.  These  latter  confessions  the  court  below  admitted  ; 
and  the  correctness  of  this  ruling  of  the  court  presents  the 
question  we  are  now  called  upon  to  consider. 

No  principle  is  better  established,  or  meets  with  more 
general  approbation,  than  that  a  confession  of  guilt,  by  any 
person  accused,  is  not  to  be  received,  unless  the  same  shall 
appear  to  have  been  freely  and  voluntarily  made,  uninflu- 
enced by  hope  or  by  fear,  by  persuasion  or  intimidation. 
Greenl.  on  Ev.,  §§  215  et  seq.  The  slightest  inducement 
held  out  to  such  a  person,  by  any  one  having  authority — as 
to  say,  "  he  had  better  confess,"  or  the  like — has  been  uni- 
formly held  to  vitiate  the  confession.  The  court  cannot 
undertake  to  measure  the  nature,  character,  and  constitu^ 
tional  firmness  or  weakness  of  each  individual  who  may 
invoke  the  benefit  of  the  rule ;  and  therefore,  it  is  wisely 
and  properly  settled,  so  as  as  to  meet  the  cases  of  those 
who  are  w^eak,  or  ignorant,  and  who  might  be  tempted,  or 
seduced,  or  overawed,  by  influences  which  could  not  affect 
the  minds  of  the  more  intelligent,  or  more  intrepid.  It  is 
under  the  force  of  these  principles  that  we  agree  in  the  cor- 
rectness of  the  ruling  of  the  court  below  in  excluding  the 
confessions  made  to  Carr. — 2  Philhpps'  Ev.  235  ;  Rex 
V.  Kingston,  4  C.  &  P.  387. 

But  another  principle,  which  rules  in  the  case  of  con- 
fessions, is  this  :  That  Avhere  confessions  have  once  been 
shown  to  have  been  made  under  the  influence  of  hope  or 
fear,  no  subsequent  confession  of  the  same  party  shall  be 
received,  unless  it  is  satisfactorily  shown  that  the  influence 
under  which  the  first  confession  was  made  had  been  re- 
moved, so  as  to  give  assurance  that  the  mind  of  the  party 
is  no  longer  affected  by  it,  but  is  in  a  condition  to  make,  ac- 
cording to  the  fundamental  rule,  a  free  and  voluntary  con- 
fession ;  and  it  is  the  duty  of  the  State  to  show  this. 
2  Eussell  on  Crimes,  648  ;  Greenleaf  on  Ev.  §  221. 

The  question  arises,  then,  do  the  facts  and  circumstances 
of  this  case  satisfactorily  show,  that  the  girl  Dinah,  at  the 
time  she  made  the  confession  to  the  witness  Garrett,  and  in 
hearing  of  the  witnes  McGrath,  was  no  longer  affected  by 
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tlie  threats  of  her  mistress,  or  the  conduct  of  Carr  at  the 
tune  she  made  the  first  confession.  It  is  true,  that  some 
time,  say  three  weeks,  had  elapsed  since  she  had  been 
threatened  by  her  mistress,  and  severely  slapped  by  Carr ; 
and  that  no  persuasion  was  exercised,  or  inducement  held 
out,  to  make  her  confess.  Still,  she  was  questioned,  and 
asked  why  she  was  put  in  jail.  She  does  not  seem  to  have 
opened  the  conversation  herself.  And  here  it  is  very  proper 
to  consider  her  age  and  condition.  She  seems  to  have 
been  a  young  negro  gM,  and  she  was  a  slave.  To  her  mis- 
tress it  does  not  appear  that  she  made  any  confession  when 
she  was  accused,  but,  when  threatened,  ran  away.  To  Carr, 
when  he  slapped  her,  and  demanded  to  know  why  she  had 
run  away,  she  stated,  that  she  ran  away  "  for  her  meanness;" 
and,  upon  receiving  a  severe  slapping  in  the  face,  acknowl- 
edged, that  it  was  "  for  poisoning.her  mistress'  child."  To 
the  witness  Garrett  she  gave  the  same  account  of  herself, 
only  adding  that  she  had  been  put  up  to  it  by  an  old  negro 
woman.  A  girl  of  this  age,  and  a  slave,  ha-\dng  made  the 
confession  she  did  to  Carr,  would  always  be  under  the 
temptation  to  repeat  the  same  substantially,  from  a  fear  that 
she  would  be  punished  for  falsehood,  if  she  should  materi- 
ally deviate  from  the  statement  she  had  first  made.  In 
such  a  case,  even  the  presence  of  her  master,  and  an  assur- 
ance from  him  that  she  should  not  be  punished,  even  if 
she  varied  her  statement,  if  the  truth  so  required,  would 
hardly  be  sufiicient  to  make  a  re-confession  of  her  guilt 
testimony  against  her.  Her  previous  confession,  her  status 
as  a  prisoner  and  a  slave,  and  the  expectation  that,  at  some 
time,  her  master  would  resume  his  dominion  as  a  master, 
would  be  circumstances  still  to  be  considered ;  and  it  is 
doubtful  whether  even  such  an  assurance  from  him  would 
leave  her  in  a  condition  to  make  such  a  free  and  voluntary 
confession  as  the  law  will  accept. 

The  cases  of  Clarissa  v.  State,  (11  Ala.  57,)  and  Wyatt 
V.  State,  (25  Ala.  9,)  lay  down  the  rule  in  respect  to  con- 
fessions once  made  by  slaves,  and  afterwards  repeated, 
which  we  think  it  wise  to  follow,  so  far  at  least  as  to  re- 
quire that  it  shall  clearly  appear  that  the  original  influence, 
under  which  the  confession  was  first  made,  has  been  wholly 
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removed,  before  any  subsequent  confession  shall  be  deceived. 
As  we  are  not  satisfied  from  the  facts  as  given  in  the  record, 
that  the  mind  of  the  slave  Dinah  was  wholly  uninfluenced 
by  the  circumstances  under  which  she  made  the  first  con- 
fession, we  hold  that  the  testimony  of  the  witnesses  Garrett 
and  McGrath  was  improperly  admitted. 
The  judgment  is  reversed,  and  the  cause  remanded. 


PAEKER  vs.  THE  STATE. 

[indictment  for  grand  larceny.] 

1.  Value  of  stolen  property;  how  assessed. — Under  an  indictment  for 
grand  larceny,  (Code,  §  3173,)  the  value  of  the  stolen  property  must 
be  assessed  by  the  jury  according  to  a  specie  standard,  and  not  by 
any  other  currency  that  may  be  common  at  the  time  of  the  commis- 
sion of  the  oti'ense. 

2.  Description  of  stolen  animal  in  indictment. — "  A  heifer,  between  two  and 
three  years  old,  that  had  never  bad  a  calf,"  may  be  described  in  an 
indictment  for  larceny  as  a  cow. 

From  the  Circuit  Court  of  Je]fferson. 
Tried  before  the  Hon.  Wm.  S.  Mudd. 

The  prisoner  in  this  case  was  indicted  at  the  March  term 
of  said  court,  1864,  for  the  larceny  of  "  a  cow,  the  personal 
property  of  Thomas  Rowan,"  which  was  alleged  to  be  of 
the  value  of  more  than  twenty  dollars  ;  pleaded  not  guilty  ; 
was  tried,  convicted,  and  sentenced  to  four  years'  imprison- 
ment in  the  penitentiary.  "  On  the  trJal,"  as  the  bill  of  ex- 
ceptions states,  "  the  State  proved,  that  the  animal  stolen 
was  a  heifer,  betwen  two  and  three  years  old,  and  had 
never  had  a  calf ;  and  that  said  animal  was  worth,  at  the 
time  she  was  missing,  and  at  the  time  of  the  trial,  seventy- 
five  dollars  in  Confederate  money,  but  was  not  worth  twenty 
dollars  in  gold  or  silver.  On  this  proof,  the  defendant 
asked  the  court  to  charge  the  jury,  that  if  the  animal  stolen 
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was  a  heifer,  between  two  and  three  years  old,  that  had 
never  had  a  calf,  then  there  was  such  a  variance  between 
the  charge  in  the  indictment  and  the  proof  that  they  could 
not  convict  the  defendant  under  said  indictment ;  also,  that 
if  they  found  the  defendant  guilty  of  stealing  the  cow,  they 
must  assess  the  value  of  the  cow  in  specie.  The  court  re- 
fused each  of  these  charges,  and  the  defendant  excepted  to 
the  refusal." 

At  the  same  term  of  the  court,  the  prisoner  was  indicted, 
jointly  with  two  other  persons,  for  the  larceny  of  another 
cow,  which  was  the  property  of  B.  J.  Bass,  and  alleged  to 
be  worth  more  than  twenty  dollars ;  and  on  his  trial  under 
this  indictment,  the  same  questions  arose,  and  were  re- 
served by  bill  of  exceptions,  as  on  the  first  indictment. 
After  refusing  the  charge  asked  by  the  defendant,  as  to  the 
standard  by  which  the  value  of  the  stolen  property  was  to 
be  assessed,  "  the  court  instructed  the  jury,  that  they  might 
assess  the  value  in  the  money  current,  or  in  common  use 
among  the  people  in  the  country,  at  the  time  it  was  stolen  ; 
to  which  charge,  also,  the  defendant  excepted." 

The  two  cases  were  submitted  together. 

Wm.  S.  Earnest,  and  A.  B.  Clitheeall,  for  appellant. 
M.  A.  Baldt\tn,  Attorney-General,  contra. 

STONE,  J. — Bank-notes,  and  paper  issued  to  circulate 
as  money,  have  some  of  the  properties  of  money. — See 
Corbett  V.  The  State,  31  Ala.  329.  But  it  cannot  be  affirmed, 
as  matter  of  law,  that  they  are  worth,  in  money,  the 
amount  which  their  face  specifies. — See  Carlisle  v.  Davis, 
7  Ala.  42  ;  Wilson  v.  Jones,  8  Ala.  536.  Specie  must  be  re- 
garded as  the  standard  of  value  in  this  country,  and  any 
other  standard  would  not  only  violate  principle,  but  would 
lead  to  the  most  embarrassing  fluctuations  and  uncertainty. 
The  charge  asked,  as  to  value,  should  have  been  given. 

[2. J  There  is  nothing  in  the  objection  that  the  property 
was  misdescribed. 

Keversed  and  remanded. 
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THE  STATE,  ex  rel.  DAWSON,  in  re  STRAWBRIDGE 
&  MAYS. 

[petition  for  habeas  corpus.] 

1.  state's  right  to  subject  to  militia  service  persons  exempted  from  military 
service  of  Confederate  States  as  bonded  agriculturalists. — Tbere  is  no  con- 
stitutional provision,  State  or  Confederate,  which,  directly  or  by  im- 
plication, takes  away  or  restricts  the  right  of  the  State  to  subject  to 
its  militia  service  persons  who  have  been  exempted  from  the  mili- 
tary service  of  the  Confederate  States,  as  bonded  agriculturalists, 
under  the  provisions  of  the  act  of  congress  approved  February  17, 
1864,  entitled  "  An  act  to  organize  forces  to  serve  during  the  war.' 
(Stone,  J.,  dissenting.) 

2.  Construction  of  act  approved  August  29,  1863,  exempting  overseers  from 
militia  service.— The  act  approved  August  29,  1863,  which  exempts 
from  militia  service  "all  overseers  who  are,  or  shall  be,  exempted  or 
detailed  under  acts  of  the  Confederate  congress,  so  long  as  they  may 
be  exempted  or  detailed  as  such,"  (Session  Acts,  August,  1863,  p.  12,) 
applies  to  and  includes  only  those  overseers  whose  exemptions  Avere 
granted  under  the  acts  of  congress  which  were  of  force  at  the  pas- 
sage of  said  act,  and  not  those  who  procured  exemptions  under  sub- 
sequent acts  of  congress.  (Stone,  J.,  expressing  no  opinion.) 

In  the  matter  of  the  two  petitions  of  Wm.  H.  Fellows 
for  the  writ  of  habeas  corpus,  to  procure  the  release  and 
discharge  of  William  L.  Strawbridge  and  Wilham  C.  Mays, 
respectively,  from  the  custody  of  Capt.  N.  R.  H.  Dawson, 
who  held  them  under  his  command  as  militia -men.  The 
applications  were  made  on  the  6th  August,  1864,  to  Hon.  J.  R. 
John,  chancellor,  at  Selma,  who,  on  the  heai-ing,  granted  a 
discharge  in  each  case.  The  two  cases  were  argued  and 
submitted  together  in  this  court,  on  an  agreed  statement  of 
facts,  which  was  as  follows : 

"  1.  It  is  admitted  and  agreed,  that  said  Wm.  H.  Fellows 
was,  on  the  1st  day  of  January,  1864,  the  lawful  adminis- 
trator of  the  respective  estates  of  E.  R.  Childers  and  John  J. 
Strawbridge,  deceased,  each  of  which  estates  owned  plant- 
ations in  Dallas  county  on  said  1st  January,  1864 ;  and 
that  on  each  of  said  plantations  there  were,   on  said  1st 
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day  of  January,  1864,  more  tlian  fifteen  able-bodied  field- 
hands,  slaves,  between  the  ages  of  sixteen  and  fifty  years; 
and  that  said  plantations  and  slaves  were  at  that  time, 
and  have  continued  until  the  present  time,  under  the  control 
of  said  Fellows  as  such  administrator ;  and  that  said  Wm. 
C.  Mays  was,  on  said  1st  January,  1864,  duly  employed  by 
said  Fellows,  administrator  as  aforesaid,  as  the  overseer  of 
the  plantation  of  said  E.  E.  Childers  for  the  year  1864 ; 
and  that  said  William  L.  Strawbridge  was,  in  like  manner, 
duly  employed  and  appointed  by  said  Fellows  as  overseer 
on  the  plantation  of  said  John  J.  Strawbridge,  deceased  ; 
and  that  said  overseers  have  continued  in  their  respective 
employments  on  said  plantations,  from  said  1st  of  January, 
1864,  until  the  present  time. 

"  2.  It  is  admitted  and  agreed,  also,  that  on  the  —  day 
of  May,  1864,  said  Fellows,  as  administrator  of  said  estates 
respectively,  duly  made  applications  for  the  exemption  of 
said  W.  C.  Mays  and  W.  L.  Strawbridge,  as  overseers  on  said 
plantations  respectively,  under  the  act  of  congress  approved 
February  17,  1864,  entitled  'An  act  to  organize  forces  to 
seiTe  during  the  war ;'  and  that  in  making  said  applica- 
tions, and  in  submitting  the  proof,  and  in  the  execution  and 
dehvery  of  the  several  bonds  required  to  be  given,  with 
approved  security,  and  in  such  amounts  as  requii'ed  by  the 
proper  enrolling  officer,  the  said  Fellows  fully  comphed 
with  all  the  requisitions  of  said  act  of  congress. 

"  3.  It  is  admitted  and  agreed,  also,  that  said  W.  C.  Mays 
and  W.  L.  Strawbridge,  before  the  making  of  said  appli- 
cations for  their  exemption  as  overseers,  had  been  regularly 
enrolled  as  conscripts  by  the  enrolling  officer  of  Dallas 
county  at  Selma,  and  that  their  names  are  now  on  his  books 
as  duly  enrolled. 

"4.  It  is  admitted  and  agTeed,  also,  that  in  the  case  of  said 
Strawbridge,  the  bacon  required  by  said  act  of  congi'ess  to 
be  delivered  to  the  Confederate  government,  as  one  of  the 
conditions  of  the  exemption,  has  already  been  furnished 
by  said  Fellows,  and  received  by  the  Confederate  States 
government. 

"5.  It  is  agreed  also  that,  under  the  act  of  congress 
aforesaid,  the  said  Fellows  is  entitled,  as  administrator  as 
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aforesaid,  to  have  the  said  Strawbridge  and  Mays  exempted 
as  such  overseers  from  the  Confederate  States  service,  and 
has  done  everything  on  his  part  required  to  be  done,  by 
said  act  and  the  regulations  made  to  carry  out  the  same,  to 
entitle  him  to  such  exemptions ;  but  that  neither  the  said 
Fellows,  nor  the  said  Strawbridge  or  Mays,  4ias  received 
any  exemption  papers  from  the  authorities  of  the  Confed- 
erate States,  though  said  Strawbridge  and  Mays  have, 
from  time  to  time,  received  paper  writings  from  the  conscript 
officer,  as  follows : "  (The  documents  here  set  out  are  the 
same  in  form,  and  are  signed  by  the  enrolling  officer  of 
Dallas  county  ;  and  each  states,  that  said  Strawbridge  (or 
Mays),  "  having  been  eniolled  in  this  office,  and  applica- 
tion for  his  exemption  as  an  overseer  having  been  made,  he 
is  hereby  furloughed  for  tliirty  days,  to  await  decision  upon 
said  application.") 

"  6.  It  is  admitted  and  agreed,  also,  that  said  Strawbridge 
and  Mays,  while  in  this  position  with  reference  to  the 
Confederate  service,  were  ordered  out  by  the  proclamation 
of  his  excellency.  Governor  Watts,  dated  the  25th  July,  ■ 
1864,  as  a  part  of  the  second-class  militia  of  the  State, 
and,  with  others,  were  formed  into  a  company  at  Selma,  of 
which  company  said  N.  R.  H.  Dawson  was  elected  captain ; 
that  said  Mays  and  Strawbridge  all  the  while  protested 
against  their  liability  to  service  as  militia,  and  waived  none 
of  their  rights ;  that  they  were  held  by  said  Dawson  as 
their  captain,  duly  appointed,  under  the  authority  of  the 
State  of  Alabama  ;  and  that  each  of  them  is  between 
eighteen  and  forty-five  years  of  age. 

"  Under  the  facts  above  stated,  the  chancellor  decided 
that  the  said  Mays  and  Strawbridge  were  not  liable  to 
service  in  the  second-class  militia,  and  ordered  them  to  be 
discharged.  Now,  it  is  agreed  that  the  two  cases  be  sub- 
mitted to  the  supreme  court  for  decision,  at  its  present 
term,  on  the  facts  above  stated ;  the  parties  agreeing  to 
waive  all  formal  defects,  and  to  consider  the  cases  as  reg- 
ularly and  formally  before  the  court,  and  to  present  to 
the  court  for  decision  the  single  question  of  the  liability  of 
said  Strawbridge  and  Mays  to  militia  service  in  the  second 
class.     If,  under  these  facts,  said  Strawbridge  and  Mays 
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are  liable  to  such  service  in  the  mihtia,  then  the  said 
Dawson  is  entitled  to  hold  them  in  the  service  as  their 
captain,  and  the  decision  of  the  chancellor  is  to  be  reversed. 
On  the  other  hand,  if  they  are  not  so  liable,  they  are  to  be 
discharged,  and  the  chancellor's  decision  is  to  be  affirmed ; 
and  the  costs* are  to  abide  the  result." 

W.  P.  Chilton,  for  the  State. 

Geo.  W.  Gayle,  for  the  petitioners. 

PHELAN,  J. — The  person  in  whose  behalf  the  petition 
for  habeas  corpus  in  this  case  was  preferred,  has  been  en- 
rolled as  one  of  the  class  No.  2,  under  the  act  of  the  legis- 
lature of  Alabama,  entitled  "An  act  to  organize  the  militia 
of  Alabama,"  approved  29th  August,  1863,  and  claims  an 
exemption  from  service  in  that  class,  on  the  ground  that, 
under  the  provisions  of  the  act  of  the  Confederate  States 
congress,  entitled  "An  act  to  organize  forces  to  serve  during 
the  war,"  approved  17th  February,  1864,  he  is  entitled  to 
•exemption  from  the  Confederate  service,  as  "the  overseer  of 
a  plantation  having  fifteen  able-bodied  hands";  the  proper 
bond  having  been  given  by  his  employer,  and  the  other 
conditions  of  that  act  necessary  to  secure  an  exemption 
having  been  all  complied  with. 

This  exemption  from  militia  ser\dce  in  class  No.  2,  is 
claimed  under  the  provisions  of  the  act  of  Alabama,  approved 
August  29th,  1863,  entitled  "An  act  declaring  who  shall  be 
exempt  from  militia  duty  in  this  State",  and  specially, 
under  the  clause  in  the  1st  section  of  that  act,  which  reads 
as  follows  :  "All  overseers  who  are  or  shall  be  exempted  or 
detailed  under  acts  of  the  Confederate  congress,  so  long 
as  they  may  be  exempted  or  detailed  as  such". — Acts  of 
called  session,  3863,  p.  13. 

The  question  is  one  of  construction ;  and  the  precise 
question  is — does  the  State  law  just  quoted,  exempting 
"overseers,"  relate  to  and  embrace  only  acts  of  the  Con- 
federate congress  then  in  existence  ;  or,  does  it  also  relate 
to  and  include  acts  or  laws  of  the  Confederate  States 
which  might  be  subsequently  enacted,  exempting  overseers. 

This  question  is  not  free  from  difficulty,  and  has  there- 
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fore  engaged  our  anxious  attention.  The  majority  of  the 
court  are  of  opinion,  that  the  provisions  of  that  act  were 
not  intended  to  relate  to  or  include  acts  of  congress  which 
might  be  subsequently  enacted,  but  only  those  then  in  exis- 
tence. Before  we  can  come  to  just  conclusions  on  this  ques- 
tion, it  is  necessary  to  take  a  view  of  the  legislation  both 
of  congress  and  our  State  legislature,  on  the  subject  of 
exemptions  of  this  class. 

By  the  act  of  congress  of  11th  October,  1862,  (Acts  1st 
session  1862,  p.  79,)  it  was  declared,  that  "to  secure  the 
proper  police  of  the  country,  one  person,  either  as  agent, 
owner,  or  overseer,  on  each  plantation  on  which  one 
white  person  is  required  to  be  kept  by  the  laws  or  ordi- 
nances of  any  State,  and  on  which  there  is  no  white  male 
adult  not  liable  to  do  military  service,  and  in  States  having 
no  such  law,  one  person  as  agent,  owner,  or  overseer,  on 
each  plantation  of  twenty  negroes,  and  on  which  there  is 
no  white  male  adult  not  liable  to  mihtary  service",  should 
be  "exempted  from  the  military  service  in  the  armies  of 
the  Confederate  States." 

This  same  act  contains  a  general  clause  on  the  subject  of 
exemptions,  which  is  in  these  words  :  "And  such  other  per- 
sons as  the  president  shall  be  satisfied,  on  account  of 
justice,  equity,  or  necessity,  ought  to  be  exempted,  are 
hereby  exempted  from  mihtary  service  in  the  armies  of  the 
Confederate  States." 

This  law  was  repealed  by  the  act  of  May  1,  1863,  (Acts 
Confederate  States,  3d  session,  1863,  p.  158,)  so  far  as  re- 
lated to  the  "twenty-negro"  clauses,  but  left  unrepealed  as 
to  all  the  rest,  and  the  following  enacted : 

"  Sec.  2.  For  the  police  and  management  of  slaves,  there 
shall  be  exempted  one  person  on  each  farm,  or  plantation, 
the  sole  property  of  a  minor,  a  person  of  unsound  mind,  a 
feme  sole,  or  a  person  absent  from  home  in  the  military  or 
naval  service  of  the  Confederacy,  on  which  there  are  twenty 
or  more  slaves  :  Provided,  the  person  so  exempted  was  em- 
ployed and  acting  as  an  overseer  previous  to  the  1 6th  of 
April,  1862,  and  there  is  no  white  male  adult  on  said  farm, 
or  plantation,  who  is  not  liable  to  military  duty ;  which  fact 
shall  be  verified  by  the  affidavits  of  said  person,  and  two 
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respectable  citizens,  and  shall  be  filed  -nith  the  enrolling 
officer ;  And  provided,  the  owner  of  said  farm  or  planta- 
tion, his  agent,  or  legal  representative,  shall  make  affidavit, 
and  deliver  the  same  to  the  enrolHng  officer,  that  after  dili- 
gent effort,  no  overseer  can  be  procured  for  such  farm,  or 
plantation,  not  hable  to  mihtary  duty ;  Provided  further, 
that  this  clause  shall  not  extend  to  any  farm  or  plantation 
on  which  the  negroes  have  been  placed  by  division  fi-om 
any  other  farm  or  plantation  since  the  11th  day  of  October, 
1862  ;  Provided  further,  that  for  every  person  exempted  as 
aforesaid,  and  during  the  period  of  such  exemption,  there 
shall  be  paid  annually  into  the  public  treasury,  by  the 
owners  of  such  slaves,  the  sum  of  five  hundred  dollars." 

This  last  law  was  repealed  by  the  act  of  17th  February, 
1864,  and  a  new  exemption  law  passed,  the  4th  clause  of 
the  10th  section  of  which  reads  thus: 

"4.  There  shall  be  exempt  one  person  as  overseer  or  agri- 
culturalist on  each  farm  or  plantation,  upon  which  there  are 
now,  and  were  on  the  first  day  of  January  last,  fifteen  al)le- 
bodied  field  hands,  between  the  ages  of  sixteen  and  fifty, 
upon  the  following  conditions  : 

"1.  This  exemption  shall  only  be  granted  in  cases  in  which 
there  is  no  white  male  adult  on  the  farm  or  plantation  not 
liable  to  military  service,  nor  unless  the  person  claiming 
the  exemption  was  on  the  1st  day  of  January,  1864,  either 
the  owner  and  manager,  or  overseer  of  said  plantation ;  but 
in  no  case  shall  more  than  one  person  be  exempted  for 
one  farm  or  plantation. 

"2.  Such  person  shall  first  execute  a  bond,  payable  to  the 
Confederates  States  of  America,  in  such  form,  and  with 
such  securit}^  and  in  such  penalty  as  the  secretary  of  war 
may  prescribe,  conditioned  that  he  will  deliver  to  the  gov- 
ernment, at  some  railroad  depot,  or  such  other  place  or 
places  as  may  be  designated  by  the  secretary  of  war, 
"wdtbin  twelve  months  next  ensuing,  one  hundred  pounds  of 
bacon,  or,  at  the  election  of  the  government,  its  equivalent 
in  pork,  and  one  hundred  pounds  of  net  beef  (said  beef 
to  be  delivered  on  foot),  for  each  able-bodied  slave  on  said 
farm  or  plantation,  within  the  above  said  ages,  whether  said 
slaves  work  in  the  field  or  not ;  which  said  bacon  or  pork  and 
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beef  sliall  be  paid  for  by  tho  government  at  the  prices  lixed 
by  the  commissioners  of  the  State  under  the  impressment 
act :  Provided,  that  when  the  person  thus  exempted  shall 
produce  satisfactory  evidence  that  it  is  impossible  for  him, 
by  the  exercise  of  proper  diligence,  to  furnish  the  amount 
of  meat  thus  contracted  for,  and  leave  an  adequate  supply 
for  the  subsistence  of  those  living  on  said  farm  or  plantation, 
the  secretary  of  war  shall  direct  a  commutation  of  the  same, 
to  the  extent  of  two-thirds  thereof,  in  grain  or  other  pro- 
visions, to  be  delivered  by  such  persons  as  aforesaid  at 
equivalent  rates. 

"3.  Such  person  shall  further  bind  himself  to  sell  the 
marketable  suriDlus  of  provisions  and  grain  now  on  hand, 
and  which  he  may  raise  from  year  to  year  while  his  exemp- 
tion continues,  to  the  government,  or  to  the  famihes  of  sol- 
diers, at  prices  fixed  by  the  commissioners  of  the  State 
under  the  impressment  act:  Provided,  that  any  person 
exempted  as  aforesaid  shall  be  entitled  to  a  credit  of 
twenty- five  per  cent,  on  any  amount  of  meat  which  he 
may  dehver  within"  three  months  from  the  passage  of 
tliis  act :  Provided  further,  that  persons  coming  within 
the  provisions  of  this  exemption  shall  not  be  deprived  of 
the  benefit  thereof  by  reason  of  having  been  enrolled  since 
the  Ist  day  of  February,  1864." 

We  come  then  to  the  question  as  to  what  is  the  true  con- 
struction of  our  State  law.  A  great  deal  has  been  said 
and  written  by  law-writers  on  the  rules  and  maxims  which 
should  govern  the  courts  in  the  construction  of  written 
law.  One  rule  laid  down,  and  which  I  consider  eminently 
sound,  \>:,  that  in  the  construction  cf  a  coiisiiiidion,  oxfunda- 
meidol  h.u;  more  weight  should  be  attached  to  the  mere 
words,  than  in  the  construction  of  an  ordinary  stcdute  ;  be- 
cause, in  framing  the  provisions  of  a  constitution,  the  law- 
makers act  with  great  care  and  circumspection,  and  every 
word  is  well  sifted  and  settled,  while  in  passing  ordinary 
statutes  this  unfortunately  i  s  known  not  to  be  the  case,  but 
that  they  are  often  passed  without  having  their  language 
carefully  chosen  and  critically  considered. 

I  can  find  nothing,  which  comprehends  in  a  short  space 
the  general  rules  which  should  govern  in  this  matter,  more 
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concisel}^  and  clearly  stated,  than  the  response  of  Parsons, 
C.  J.,  and  the  other  judges,  to  the  Massachusetts  legisla- 
ture, 7th  Mass.  E.  523. 

"Two  of  these  maxims  (whereby  to  come  to  a  reasonable 
construction)  we  will  mention  : 

1.  "That  the  natural  import  of  the  words  of  any  legisla- 
tive act,  according  to  the  common  use  of  them,  when 
applied  to  the  subject-matter  of  them,  is  to  be  considered 
as  expressing  the  intention  of  the  legislature,  unless  the 
intention  so  resulting  from  the  ordinary  import  of  the 
words  be  repugnant  to  sound,  acknowledged  principles  of 
public  pol'cy." 

2.  "And  if  that  intention  be  repugnant  to  such  princi- 
ples of  national  policy,  then,  the  import  of  the  words  ought 
to  be  enlarged,  or  restrained,  so  that  it  may  comport  with 
those  principles,  unless  the  intention  of  the  legislature  be 
clearly  repugnant  to  them.  For,  although  it  is  not  to  be 
presumed,  that  a  legislature  will  violate  principles  of  public 
policy,  yet,  an  intention  of  the  legislature  repugnant  to 
those  principles,  clearly,  manifestly,  and  constitutionally 
expressed,  must  have  the  force  of  law." 

A  court  which  will  fairly  carry  out  these  maxims  I  do 
not  think  can  gi'eatly  err  in  construing  a  statute. 

We  have,  first  of  all,  then,  to  look  to  the  "natural  import 
of  the  words,"  "  according  to  the  common  use  of  them." 
Words,  w^e  all  know,  and  have  often  reason  to  lament,  are 
but  imperfect  vehicles  of  thought,  although  our  best.  A 
great  deal  must  be  always  left  to  implication  ;  because,  to 
bring  out  every  thought  or  idea  with  fullness  would  result 
in  tedious  repetitions,  even  in  our  most  common  communi- 
cations. But,  yet,  when  we  wii-li  to  get  at  a  full  meaning, 
we  can  onl}^  do  so  properly,  by  resorting  to  natural 
and  necessary  implications. 

The  language  of  the  statute  of  Alabama,  is  this :  "  All 
overseers  who  are,  or  shall  be,  exempted  or  detailed,  under 
acts  of  the  Confederate  congress,"  Arc. 

Under  the  rules  of  interpretation  set  out  above,  I  find  no 
difiiculty  in  holding,  that  the  word  "  overseers,^'  in  our  stat- 
ute, is  used  in  its  common  and  popular  signification 
throughout  the  slave  States,  to  designate  a  class  of  men  who 
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have  the  management  of  slaves  on  a  plantation  or  else- 
where, as  the  agent  or  employee  of  the  owner ;  and  to 
distinguish  them  from  the  class  of  owners.  It  has  become 
with  us  a  technical  word,  and,  as  such,  was  used  in  the 
statute.  And  our  statute,  in  this  use  of  the  word,  only 
followed  and  adopted  the  word  as  used  in  the  act  of  con- 
gress of  1st  May,  1863,  which  had  then  lately  been  passed. 

And,  next,  as  to  the  words  which  follow ;  do  they  mean 
such  "  overseers  as  are,  or  shall  be,  exempted"  &c.,  under 
the  acts  of  congress  then  in  force,  or  do  they  refer  not  only 
to  such,  but  likewise  to  acts  which  might  be  subsequently 
enacted.  The  words  "  shall  be,  "  being  in  the  future  tense, 
point,  of  course,  to  future  action  ;  but,  does  this  apply  to 
the  future  acts  of  congress  which  might  be  enacted,  or  only 
\he  future  eocemj)iions  which  might  take  place  under  the  acts 
then  in  force  ?     That  is  the  question. 

If,  now,  we  will  take  the  statute  of  Alabama,  and  supply 
such  words  as  are  necessary  to  bring  out  its  full  meaning, 
and  are,  therefore,  clearly  implied,  it  will  read  as  follows  : 
"  All  overseers  who  (now)  are,  or  shall  (hereafter)  be,  em- 
ployed, or  detailed,  under  (existing)  acts  of  the  Confederate 
congress,  so  long  as  they  shall  be  exempted  or  detailed  as 
such."  "  Who  are,"  is  in  the  present  tense,  and,  fully 
expressed,  means  "  who  now  are;  "  "  shall  be,  "  is  in  the 
future,  and  means  "shall  (hereafter)  be."  "Acts,"  is  a  noun 
substantive,  and  signifies,  not  acts  or  laws  yet  to  be  made 
or  passed,  but  acts  now  in  force  ;  existing  acts. 

If  this  be  correct,  as  I  think  it  is,  according  to  the  plainest 
rules  of  grammatical  analysis,  then  the  language  of  the 
statute  constrains  us  to  hold,  that  exemptions  under  exist- 
ing acts,  or  laws  of  congress,  was  the  sole  intention  of  the 
legislature;  and  that,  where  future  action  was  contemplated, 
it  was  future  exemptions  under  existing  acts,  and  not  future 
acts  and  exemptions  under  such  future  acts. 

This  view  is  strengthened  by  supplying  to  the  same 
words,  and  under  the  same  rules,  the  implications  and 
ellipses  necessary  to  bring  out  the  full  meaning,  under  the 
supposition  that  the  legislature  intended  to  have  reference, 
not  only  to  the  acts  of  congress  then  existing,  but  to  any 
acts  that  congress  might  afterwards  enact  on  the  subject. 
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The  law  would  then  read  thus  :  "  All  overseers  who  (now) 
are,  or  shall  (hereafter)  be,  exempted  or  detailed  under 
(existmg  andfuture)  acts  of  congress,"  &c.  Here  it  will  be 
observed,  the  v;ovdi future  has  to  be  supplied  in  addition  to 
the  word  existing.  But  existing  is  a  just  and  necessary 
eUipsis  that  must  be  suppKed,  to  give  tb  the  word  "acts"  its 
precise  and  proper  meaning,  and  is,  therefore,  clearly  im- 
plied. But,  with  the  woTdfuture,  such  is  not  the  case.  It 
is  not  necessarily  imphed,  but  is  arbitrarily  introduced,  and 
gives  to  the  word  ads  a  new  and  more  extended  meaning 
than  the  word,  as  it  stands  in  the  sentence,  can  fairly  and 
properly  import.  It  is  another  qualifying  adjective,  not 
necessary  to  the  full  legitimate  meaning  of  the  word  acts; 
for  all  acts  are,  properly  speaking,  existing  acts  ;  and  gives 
to  that  word  another,  and  a  difierent  meaning.  The  laws 
of  sound  grammatical  consti-uction  will  not  justify  this. 
Ellipses  can  only  be  supplied  by  such  implications  as  are 
necessary  to  bring  out  the  /nil  meaning  of  a  sentence,  but 
not  to  extend  or  contract  its  proper -signification. 

If  the  law,  as  it  then  stood,  did  not  contemplate  /«f«re 
exemptions  under  existing  acts,  then  the  farther  implication 
of  the  word  "  future,"  might  be  justified,  I  admit,  but  not 
otherwise.  But,  it  is  quite  manifest,  that /w^?{ re  exemptions 
under  existing  acts  were  contemplated.  Under  the  act  of  con- 
gress of  1st  May,  1863,  new  cases  would  continually  arise 
from  time  to  time  ;  and  besides  this,  the  act  itself  required 
that  exemptions  under  it  should  be  renewed  annv.aUg,  since 
those  who  procured  exemptions  for  overseers  of  femes  sale, 
minors,  <tc.,  should  pay  annually  the  sum  of  five  hundred 
dollars. 

But  it  has  been  argued,  that  this  interpretation  cannot 
be  justified,  because  the  Alabama  statute  uses  the  word 
"acts"  in  the  plural  number,  and  there  was  but  a  single  act 
of  congress  then  in  force,  under  which  exemptions  to  over- 
seers could  be  granted — namely,  the  act  of  1st  May,  1863  ; 
and,  therefore,  to  fulfill  the  intention  of  the  legislature,  the 
v^ord/utnre  must  be  implied,  before  the  word  acts,  as  well 
as  the  word  existing,  because  the  legislature  must  have 
contemplated  exemptions  under  a  future  act  or  acts,  as 
well  as  future  exemptions  under  the  existing  act.     This 


JUNE  TEEM,  1864. 377 

The  State,  ex  rel.  Dawson,  in  re  Strawbridge  «fe  Mays. 

argament  would  have  force,  if  it  were  not  founded  upon  a 
misapprehension  of  the  facts  of  the  case.  The  law  of  1st 
May,  1863,  was  not  the  only  act  of  the  Confederate  States 
congress  then  existing,  under  which  overseers  might  be 
exempted.  In  the  act  of  congress  of  11th  October,  1862,  there 
was  this  clause,  standing  in  juxtaposition  with  the  "twenty 
negro"  clauses  of  that  act :  "  And  such  other  persons  as 
the  president  shall  be  satisfied,  on  account  of  justice,  equity, 
and  necessity,  ought  to  be  exempted,  are  hereby  exempted 
from  the  military  service  of  the  Confederate  States." 
Now,  the  act  of  1st  May,  1863,  while  it  repeals  the 
"  twenty-negro  "  clauses  of  that  act,  left  unrepealed,  and  in 
full  force,  the  clause  I  have  just  quoted,  and  this  clause  was 
an  existing  law  when  our  act  of  29th  August,  1863,  was 
passed;  and  the  only  question  to  be  considered  is,  whether, 
under  this  clause,  "overseers"  could  be  exempted  by  the 
president.  This  seems  to  me  too  manifest  to  admit  of 
doubt.  Even  with  the  act  of  1st  May  in  full  force,  cases 
would  probably  arise  of  plantations  having  less  than 
"  twenty  slaves,  "  where  this  general  clause  would  have  to 
be  invoked  for  the  exemption  of  "  overseers, "  on  the  gen- 
eral grounds  of  equity  and  necessity;  and  we  have  a  right 
to  suppose  that  this  was  one  reason,  with  others,  why  it 
was  allowed  to  stand,  when  the  "  twenty-negro"  clause,  as 
a  policy,  was  abandoned. 

Another  argument  against  giving  to  the  word  "  acts  "  a 
prospective  operation  is  this.  The  "  twenty -negro  "  law,  as 
it  is  commonly  called,  caused  great  dissatisfaction,  both 
with  the  country  and  army.  This  is  matter  of  history,  and 
is  sufficiently  evinced  by  the  prompt  and  almost  unanimous 
repeal  of  those  clauses,  by  the  first  congress  which  met 
after  their  passage.  At  the  same  time  that  congress 
repealed  those  clauses,  they  framed,  evidently  with  great 
care,  the  law  of  1st  May,  1863,  which  allowed  "  overseers," 
under  certain  restrictions,  to  be  exempted,  for  the  benefit 
of  certain  helpless  and  highly  meritorious  classes  of  per- 
sons— namely,  single  women,  minors,  insane  persons,  and 
"persons  absent  from  home  in  the  military  and  naval  service 
of  the  Confederate  States,"  upon  the  payment  annually  of 
five  hundred  dollars,  for  each  overseer  so  exempt.  This 
24 
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law,  although  allowing  exemption  to  overseers,  was  received, 
I  think,  by  the  country  generally,  with  satisfaction,  because 
it  was,  in  fact,  a  needful  provision  for  classes  of  persons, 
necessarily  quite  few  in  number,  and  either  helpless,  or 
highly  meritorious  ;  wliile,  at  the  same  time,  the  production 
of  subsistence  was  promoted  by  it.  This,  and  the  unre- 
pealed clause  of  the  act  of  11th  October,  1862,  above 
quoted,  were  the  Confederate  laws  which  authorized  the 
exemption  of  "overseers,"  at  the  time  the  "act  to  organize 
the  militia  of  Alabama,"  and  the  "  act  to  exempt  from 
militia  duty,"  in  connection  viith  the  same,  were  passed  by 
the  legislature  of  Alabama,  29th  August,  1863.  Under  this 
state  of  the  case,  there  is  every  reason  to  think,  that  the 
legislature,  in  passing  its  exemption  law  of  August  29, 
1863,  meant  only  to  respond  to  the  recent  action  of  the 
congress,  in  relation  to  overseers;  and  that  there  is  no 
reason  to  believe  they  designed  to  go  further ;  and  espe- 
cially, that  they  did  not  design,  by  the  use  of  the  words 
"overseers  that  are,  or  shall  be,  exempted  or  detailed  under 
acts  of  the  Confederate  congress,"  to  invite,  by  prospective 
legislation  on  the  part  of  the  State,  a  return  to  that  policy 
of  general  exemption  for  overseers  (and  others  having  the 
management  of  slaves)  which  congress  and  the  country  had 
just  repudiated;  Avhich  the  construction  contended  for  would 
certainly  accompHsh.  But,  the  ill  consequences  of  such 
a  construction  would  not  stop  at  this ;  for  the  exemption 
act,  if  that  construction  be  put  upon  it,  would  provide 
exemptions  for  all  the  overseers  that  congress  might  subse- 
quently exempt,  but  would  leave  o"v\'ners  and  small  propri- 
etors, who  could  not  engage  overseers,  without  such  exemp- 
tions. This  would  be  a  species  of  partiality  and  favoritism, 
for  which  there  could  be  no  adequate  motive ;  and  that 
consideration,  of  itself,  goes  far  to  repel  a  construction 
which  would  lead  to  it,'and  to  give  strength  to  the  other 
arguments  in  favor  of  a  different  construction.  On  the 
whole,  then,  I  am  of  opinion  that  the  act  of  29th  August, 
1863,  does  not  look  to  prospective  legislation,  and  that 
exemptions  granted  to  overseers  under  the  subsequent 
act  of  February  17th,  1864,  do  not  come  within  its  pro- 
visions. 
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But  it  is  insisted,  that  all  overseers  and  agriculturalists, 
where  bond  has  been  given  pursuant  to  the  act  of  congress 
of  17th  February,  1864,  and  the  other  conditions  of  that 
statute  compHed  with,  are  exempt  from  service  in  the  State 
mihtia,  irrespective  of  the  exemption  law  of  the  State. 

The  argument  relied  on  to  support  this  proposition,  may 
be  concisely  stated  thus  :  The  constitution  of  the  Confed- 
erate States,  and  laws  made  in  pursuance  thereof,  are  the 
supreme  law  of  the  land;  and  if  the  laws  of  the  State,  and 
those  of  the  Confederate  States  aforesaid,  come  in  conflict* 
the  former,  as  the  paramount  law,  must  prevail ;  that 
congress  has  power  to  raise  and  support  armies  ;  that  the 
exemptions  granted  to  overseers  and  agriculturalists  were 
designed  to  provide  support,  in  the  way  of  subsistence,  for 
the  army  ;  and  that  the  proviso  which  declares  "  that|the 
exemptions  granted  under  this  act  shall  only  continue  whilst 
the  persons  exempted  are  actually  engaged  in  their  respective 
pursuits  or  occupations, "  must  be  construed  to  mean,  that 
all  those  persons  who  are  exempted  shall  continually 
employ  their  own  personal  skill  and  labor  in  and  about  the 
pursuits  or  occupations,  on  account  of  which  they  are 
exempted. 

To  all  the  propositions  above  I  am  ready  to  assent,  except 
the  last;  and  as  that  is  the  crowning  one  of  the  series,  if 
that  will  not  hold  good,  the  whole  must  fail ;  and  to  the 
last  I  object,  because  it  puts  a  construction  on  the  language 
of  the  act  which  I  do  not  think  it  Avas  intended  to  bear,  I 
will  proceed  to  give  my  reasons. 

First.  Such  a  construction  would  make  exemptions  under 
the  act,  in  reaUty  details,  and  would  destroy  the  distinction, 
which  is  a  very  broad  and  material  one,  between  eocemptions 
and  details.  This  distinction  is  one  fully  recognized  and 
established  on  many  grounds.  In  the  first  place,  it  arises 
naturally  out  of  the  words  themselves,  and  the  things 
which  they  clearly  import.  An  "exempt"  is  one  who  is 
"free  from  any  charge,  burden,  or  duty  "  ;  "not  Hable  to," 
&c.  A  detail,  on  the  contrary,  is  one  who  belongs  to  the 
army,  but  is  only  detached,  or  set  apart,  for  the  time,  to  some 
particular  duty  or  service,  and  who  is  liable,  at  any  time, 
to  be  recalled  to  his  place  in  the  ranks.     This  distinction  is 
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made  by  the  law  itself,  which  uses  the  two  words  obviously 
for  different  purposes.  In  the  1st,  2d,  3d,  4th,  5th,  and  6th 
articles  of  section  10,  of  the  act  of  17th  February  1864, 
the  word  exempt  only  is  used,  except  in  the  last  clause  of 
the  4th  article,  where  the  words  are  "exempt  or  detail,"  and 
in  the  11th  section  of  the  same  act,  the  word  detail  only  is 
used,  showing  that  the  law-makers  themselves  had  a  dis- 
tinct perception  of  the  different  signification  of  the  two 
words. 

The  construction  put  upon  that  act  by  the  officers  of  the 
Confederate  States  having  charge  of  the  matter,  and  who 
can  hardly  be  supposed  to  have  any  leaning  against  their 
own  government,  makes  the  same  distinction.  In  the  in- 
structions put  forth  by  the  "  bureau  of  conscription "  at 
Rickmond,  of  March  16th,  1864,  intended  to  inform  the 
*^ commandants  of  conscripts"  what  interpretation  it  was 
proper  to  put  upon  that  act,  we  find  these  words : 

(Article)  "  6.  Persons  and  classes  enumerated  in  1st,  2d, 
3d,  4th,  5th,  and  6th  articles  of  section  10,  except  those  re- 
ferred to  in  the  latter  clause  of  the  4th  article  of  said  10th 
section  of  the  act  of  congress  recited,  shall  be  exempted. 
All  other  persons  referred  to  in  said  act  shall  be  detailed." 

It  is  needless  to  pursue  this  topic.  The  words  them- 
selves, by  common  usage,  and  the  interpretation  put  upon 
the  act  by  the  Confederate  States  government  itself,  import 
a  clear  distinction ;  and  if  congi-ess  had  designed  that 
overseers  and  agriculturalists  should  not  be  exempted,  but 
only  detailed,  they  would  have  used  the  word  that  would 
have  aptly  expressed  that  meaning.  As  they  have  not 
done  so,  but  have  used  a  well-defined  word  of  a  different 
meaning,  it  does  violence  to  the  word  they  did  use,  to  say 
it  was  meant  to  signify  something  else. 

This  view  is  strengthened  by  considering  that,  at  the 
time  congress  passed  this  law,  the  terms  exempt  and  ex- 
emption had  undergone  much  discussion,  and  had  been 
the  subject  of  judicial  construction.  In  this  State,  the  case 
of  Ex  parte  McCants,  (1  Ala.  Sel.  Cases,  p.  715,)  had  been 
decided,  and  was  generally  known,  in  which  it  was  held 
that  a  person  who  had  been  discharged  or  exempted  from 
Confederate  States  service,  by  furnishing  a  substitute,  was 
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still  liable  to  service  in  the  State  militia.  Witli  that  decision 
before  the  country,  it  is  not  improbable  that  congress  pre- 
ferred to  grant  exemptions,  rather  than  to  authorize  details, 
for  the  very  reason  that  exempts  would  be  liable  to  service 
in  the  militia  of  the  States,  and  details  would  not ;  for  we 
must  presume  that  the  members  of  congress  did  not  wish 
to  leave  their  respective  States  wholly  destitute  of  a  State 
military  force;  and  as  the  ages  of  conscription  were 
becoming  so  greatly  extended,  that  this  was  likely  to  happen, 
unless  the  exempts,  as  a  class,  were  expected  and  intended 
to  be  liable  to  militia  duty  at  the  call  of  the  States.  The 
exempts  under  the  act  of  17th  February,  1864,  taken 
together,  constitute  a  numerous  body  of  men.  It  includes, 
among  others,  the  whole  body  of  the  civil  oflficers  of  the 
State,  ministers  of  reUgion,  physicians,  one  editor  of  each 
newspaper,  and  a  certain  number  of  printers,  one  apothe- 
cary for  each  drug-store,  all  presidents  and  teachers  of 
colleges,  academies,  and  schools  of  two  years  standing,  &c. 
Now,  in  granting  exemptions  to  those  just  named,  and 
looking  at  the  decision  in  the  case  of  McCants,  (supra),  is 
it  reasonable  to  hold  that  the  congress  of  the  Confederate 
States  designed,  that  they  should  be  exempt  from  mUitia 
service  to  the  State,  should  the  State  see  proper  to  meet 
emergencies  to  require  their  services,  simply  because  they 
were  exempt  from  Confederate  service?  The  State  of 
Alabama,  by  her  act  of  December  6,  1862,  (Acts  of  1862, 
p.  63,)  had  made  all  her  justices  of  the  peace  and  constables, 
and  notaries  public,  within  the  conscript  ages,  hable  to 
Confederate  service,  by  making  them  subject  to  militia 
duty;  and  surely  congress  could  not  design  to  make  those 
of  that  class  exempt  again  from  militia  duty,  by  declaring 
them  exempt  from  Confederate  service.  And  there  could 
be  no  more  reason  for  doing  so  in  the  other  cases  above  men- 
tioned ;  for  what  special  care  or  concern  can  or  ought  the 
Confederate  States  to  have  for  the  interests  of  religion,  or 
education,  or  the  sick  in  Alabama,  that  Alabama  herself 
ought  not  to  be  expected  to  have  in  a  much  greater  degree? 
It  is  plain,  I  think,  that  it  was  the  general  expectation  and 
design  of  congress,  that  the  States  should  look  to  the 
exempts  from  conscription  to  help  form   a  State  militia, 
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likely,  under  the  circumstances,  to  be  too  few  any  "way ;  and 
that  the  list  of  exemjjts  was  allowed  to  embrace  so  large  a 
number  of  persons,  at  a  time  when  the  demand  for  con- 
scripts was  so  pressing,  in  some  degree  under  that  influence. 
But  great  stress  is  laid  on  the  proviso  to  the  6th  article  of 
section  10.  I  venture  here  the  opinion,  that  the  construction 
of  the  statute  would  have  been  the  same,  without  ^\q proviso, 
as  with  it.  It  is  nothing  more  than  the  expression  of  what 
was  clearly  implied,  if  it  had  never  been  added.  In  fact, 
the  first  exemption  act  passed  by  congress — that  of  April 
21st,  1862,  (see  Acts  of  1862,  p.  51,)  had  no  such  proviso; 
and  yet  there  can  be  but  little  doubt,  that  if  the  persons  ex- 
empted by  that  act  had  not  continued  "actually  engaged 
in  the  pursuits  and  occupations  on  account  of  which  they 
were  exempted,"  their  exemptions  would  have  ceased  and 
become  null.  The  true  interpretation  of  that  act  would 
require,  that  where  an  exemption  was  granted  to  a  person 
because  he  fiJled  a  certain  statvs,  or  description,  not 
feignedly  or  prelendedly ,  but  actually  and  really,  such  person 
.would  be  held  bound  to  continue  actually  and  really,  or 
bona  fide,  to  mantain  the  statics  or  character  on  account  of 
which  the  exemption  was  granted,  and,  if  he  voluntarily 
abandoned,  or  renounced  it,  or  mala  fide,  made  a  sham,  and 
a  pretense  of  being  what  he  really  was  not,  his  right  to  an 
exemption,  according  to  ^  the  true  intent  and  meaning  of 
that  law,  would  cease  and  become  forfeit.  This  was  the 
law  without  any  ^uch.  proviso,  and  I  cannot  think  ^e  proviso, 
which  was  added  to  the  subsequent  exemption  acts,  namely, 
that  of  October  11,  1862,  and  that  of  February  17,  1864, 
(which  is  in  the  same  identical  words  in  both  acts,)  was 
designed  to  do  anything  more  than  to  give  greater  fullness 
to  the  law,  by  making  that  express  which  was  before  only 
implied.  And,  to  any  argument  which  may  be  urged,  that 
this  proviso  was  added  to  the  act  of  17th  February,  1864, 
because  that  act  required  the  producers  of  meat  and  grain 
to  give  bond,  <fcc.,  and  ih\B  prroviso  was  intended  to  fortify 
those  provisions  of  the  law,  and  make  them  effectual ;  it 
may  be  answered,  that  the  act  of  11th  October,  1862,  which 
contains  no  such  provisions,  contains,  nevertheless,  the 
very  same  'proviso. 
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Particular  stress  is  laid  on  the  words  "actually  engaged"; 
and  it  is  insisted,  that  this  condition  connot  be  fulfilled  by 
the  exempt,  if  he  is  made  to  serve  in  the  State  militia ;  that 
"actually"  means  personally  or  corporeally  engaged ;  that  it 
is  the  proper  antithesis  of  the  word  construdivdy,  and, 
therefore,  the  Confederate  States  intended  to  secure  the 
entire  personal  or  corporeal  services  of  its  exempts,  and 
that  any  interruption  by  the  State  of  that  continued  per- 
sonal service  would  be  inconsistent  with  the  design  of  the 
Confederate  law.  These  words,  taken  in  their  common 
acceptation,  will  not,  I  conceive,  admit  of  such  a  construc- 
tion. In  law,  it  is  true,  the  words  actual  and  constricctive 
are  the  anthithesis  of  each  other,  when  used  in  reference 
to  treasons,  notices,  posse^ssions,  frauds,  and  in  some  other 
cases.  But  here  they  are  laio  terms — terms  of  art.  This 
is  not  the  manner  in  which  the  words  of  a  statute  are  to 
be  taken,  unless  that  is  evidently  intended ;  which  is  not  the 
case  here.  These  words  must  be  taken,  according  to  aU 
the  authorities,  and  the  leading  maxim  of  Chief  Justice 
Parsons,  supra,  in  their  "natural  import — according  to  the 
common  use  of  them".  And  what  is  the  natural  import  of 
"actually  engaged",  according  to  the  common  use  of  them  ? 
When  we  say  in  common  parlance  of  a  man,  that  he  is 
"actually  engaged"  in  farming,  or  planting,  do&s  it  neces- 
sarily imply  that  he  must  give  his  constant  personal  super- 
vision to  his  farm  or  plantation  ?  Does  it  mean  anything 
more  than  that  such  a  man  has  a  farm  or  plantation  in 
active  operation,  on  his  own  account,  yrhether  he  conducts 
its  daily  q^ffairs  through  an  overseer,  or  in  person.  The 
words  embrace  both  cases.  And  so  of  many,  if  not  most 
other  pursuits  and  occupations.  The  words  "actually  en- 
gaged", in  common  parlance,  mean  "really,  or  truly 
engaged" — engaged  "in  fact",  and,  according  to  the  same 
law  of  common  use,  are  the  opposite  or  antithesis  of  "seem- 
ingly", or  pretendedly",  or  "feignedly  engaged".  In  the 
common  acceptation  of  the  words,  the  same  man  may  be 
"actually  engaged"  in  two  or  more  pursuits,  or  occupations, 
at  the  same  time.  We  have  numerous  instances  in  our 
country  where  the  same  man  is,  at  the  same  time,  a  mer- 
chant and  a  planter,  a  physician  and  a  planter,  a  lawyer,  or 
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a  judge,  and  a  planter.  In  fact,  it  is  a  common  thing  for 
men  of  good  property  to  combine  the  business  of  planting 
■with  some  other  pursuit  or  occupation.  Many  men  do  not 
stop  at  two,  but  unite  in  themselves  three  or  four,  in  all  of 
which,  according  to  common  parlance,  they  are  actually 
engaged. 

There  need  be  no  such  great  alarm  about  the  supervision 
of  the  labor  of  the  country.  If  the  holy  cause  of  hberty 
requires  it,  many  more  farms  and  plantations  can  be  pretty 
well  managed,  as  thousands  now  are,  where  their  brave 
owners  have  either  laid  down  their  lives,  or  stand  ready  to 
do  so  in  the  ranks  of  their  country,  without  the  supervision 
of  able-bodied  men.  The  heroic  women,  with  their  bare- 
footed boys  and  girls,  the  old  men,  the  convalescent  or 
disabled  soldiers,  and  though  last,  by  no  means  least,  the 
experienced  and  faithful  negro,  will  do  the  business.  The 
want  of  subsistence,  from  the  beginning  of  this  gigantic 
struggle  for  all  that  men  hold  dear,  up  to  this  time,  though 
sometimes,  and  in  some  places,  pressing,  has  never  been 
half  so  pressing  as  the  want  of  able-bodied  men  to  recruit 
the  ranks  of  our  noble  and  devoted*  armies. 

Upon  the  whole,  then,  I  conclude,  that  the  construction 
put  upon  the  act  of  February  17th,  1864,  and  especially 
the  proviso  to  the  6th  clause  of  the  10th  section,  by  which 
the  persons  declared  to  be  exempted  under  that  act,  are 
held  to  be  details,  or  in  the  nature  of  details,  is  not  the 
proper  construction ;  but  that,  on  the  contrary,  such 
persons  are  exempts  proper,  that  is,  persons  for  the  time 
"free,"  or  "not  liable  to"  conscription,  and  as^uch  Uable 
to  serve  in  the  State  militia. 

If  this  be  true,  it  is  needless  to  argue  formally  against 
the  apprehension,  that  as  soon  as  the  State  takes  them  as 
militia-men,  the  Confederate  States  may  retake  them  as 
conscripts,  on  the  ground  that  they  had  forfeited  their 
right  to  exemption.  If  a  man  is  set  free  from  the  lawful 
dominion  of  the  Confederate  States,  for  a  day,  or  an  hour, 
and  the  State  enrols  him  as  her  soldier,  there  is  no  power 
on  earth  that  can  lawfully  take  him  from  her  ranks,  or 
divest  him  of  that  character,  without  her  consent,  unless 
State  sovereignty  is  an  idle  word.    Under  the  construction 
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of  the  exemption  laws  lately  announced  from  the  war 
department,  there  is  not  the  slightest  reason  to  apprehend 
that  any  such  attempt  wiU  be  made. 

"When  this  case  was  tried  below,  the  party  was  discharged 
by  the  chancellor  from  the  control  of  the  State  militia 
officer,  upon  the  ground  that,  upon  the  case  made  before 
him,  it  did  not  appear  that  he  had  then  been  either  "bonded, 
exempted,  or  detailed".  Nothing  was  decided  in  regard  to 
the  true  meaning  of  the  act,  but  only  that,  under  the  for- 
malities required,  no  right  of  exemption,  even  saying  that 
such  might  afterwards  accrue,  had  then  been  consummated. 
When  the  case  was  brought  up,  the  parties,  in  order  to  get 
a  decision  upon  the  merits,  put  the  record,  by  agreement, 
in  such  a  shape  as  to  authorize  and  call  for  such  a  decision. 
From  the  statement  of  facts  agreed  upon,  it  appears  that 
application  for  an  exemption  for  said  Mays  as  overseer, 
was  made  by  Mr.  Fellows,  as  administrator  of  an  estate, 
sometime  in  May,  1864,  and  bond  given  with  "approved 
security,  and  in  such  amount  as  was  required  by  the  proper 
enrolling  officer";  and  that  "he  had  done  every  thing  on 
his  part  required  by  such  act,  and  the  regulations  made  to 
carry  out  the  same,  to  entitle  him  to  such  exemption."  It 
is  further  stated,  that  in  the  case  of  Strawbridge  the  bacon 
required  by  the  act  had  already  been  furnished.  It  is  then 
stated,  that  up  to  the  dite  of  the  hearing,  6th  August,  1864, 
no  certificate  of  exemption  had  been  issued  to  the  parties, 
but  only  "thirty  day  furloughs"  by  the  Confederate  States 
enrolling  officer  for  Dallas  county. 

The  Confederate  States  statute  requires,  that  persons 
making  application  for  these  exemptions,  in  addition  to 
some  other  less  important  conditions,  shall  "execute  a  bond 
to  the  Confederate  States,  in  such  form,  and  with  such  secu- 
rity, and  in  such  penalty,  as  the  secretary  of  war  may 
prescribe"  &c.  Among  the  orders  and  regulations  imder 
this  act  from  the  "bureau  of  conscription" — a  branch  of  the 
war  department — to  the  "commandants  of  conscripts"  in  the 
several  States,  it  is  prescribed,  that  applicants  shall  execute 
bonds — the  form  of  which  is  given — to  be  taken  by  the 
enrolling  officer  of  the  county,  in  which  the  applicant 
resides,  by  and  with  the  advice  of  the  "county  hoard" ^  as  to 
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the  sufficiency  of  the  security.  "Such  bonds,  after  due 
execution,  shall  be  transmitted  to  the  commandant  of  con- 
scripts." Upon  being  informed  by  the  commandant  that  the 
bond  is  approved,  the  county  enrolling  officer  is  to  grant  a 
certificate  of  exemption  for  twelve  months  to  the  applicant. 

Why  so  great  a  delay  was  allowed  to  intervene,  after  the 
bond  had  been  executed,  and  all  other  things  done,  which 
were  necessary  under  the  law  to  entitle  the  party  to  his 
exemption,  without  the  issue  of  the  certificate  of  exemp- 
tion, is  not  shown.  All  such  formalities  are  required  to  be 
done  within  a  reasonable  time,  where  no  time  is  prescribed; 
and  if  not  so  done,  and  the  rights  of  a  party  himseK,  or  of 
third  persons,  or  of  the  State  are  to  be  affected,  what  ought 
to  be  done,  will  be  considered  as  done.  With  the  long 
interval  from  May  to  August,  more  than  reasonable  time 
had  elapsed  for  the  issue  of  the  certificate ;  and  as  no 
reason  is  assigned  why  it  did  not  issue,  we  must  hold  the 
party  to  be  entitled  to  his  exemption,  so  far  as  this  ques- 
tion is  involved,  without  it.  The  facts  stated  show  a  clear 
right  to  an  exemption,  and  a  right  cannot  be  defeated, 
because  the  formal  evidence  of  that  right  is  unreasonably 
delayed,  or  even  withheld  altogether.  The  certificate  is 
not  the  exemption,  but  only  the  eridence  of  it ;  and  if  the 
right  to  an  exemption  has  been  acquired  according  to  the 
statute,  that  right  will  be  upheld,  either  at  the  instance  of 
the  party  himself,  or  any  other  having  rights  connected 
with  and  dependent  upon  it.  The  principles  settled  in  the 
case  of  Marhury  v.  Bladison,  (1  Cranch  137,)  go  to  this 
extent.     See,  also,  Billy  v.  The  State,  2  Nott  &  McCord,  356. 

The  decision  of  the  chancellor  is  reversed,  the  writ  of 
habeas  corpus  dismissed,  and  the  party  declared  Hable  to 
the  lawful  control  of  the  State  militia  officer. 


The  two  cases  rest  upon  precisely  the  same  state  of  facts, 
and  were  argued  together ;  and  this  opinion  and  decision 
is  intended  to  cover  both. 


A.  J.  WALKER,  C.  J.— It  is  contended  that  agiicul- 
turalists,  exempted  from  the  miHtary  service  of  the  Confed- 


JUNE  TEBM,  1864. 387 

The  State,  ex  rel.  Dawsou,  in  re  Stvawbridge  &  Mays. 

erate  States  by  the  4th  article  of  the  10th  section  of  the 
act  of  congress  of  17th  February,  1864,  are  free  from 
liability  to  militia  duty,  without  the  aid  of  any  exempting 
State  legislation.  The  outline  of  the  argument  is,  that 
congress  has  the  power  to  support  its  army ;  that,  as  a 
means  of  accomphshing  that  purpose,  it  employs  the  agency 
of  those  agriculturalists ;  that  the  State,  by  subjecting  them 
to  militia  service,  interferes  with  and  impedes  the  general 
government,  in  the  exercise  of  a  means  to  execute  a  consti- 
tutional power,  and  that  this  the  State  has  no  right  to  do. 

It  is  attempted  to  rest  this  argument  upon  Ihe  principle, 
which  was  first  declared  in  the  memorable  case  of  3IcCul- 
loch  V.  31aryland,  (4  Wheaton,)  in  which  the  supreme  court 
of  the  United  States  denied  the  authority  of  a  State  to  tax 
the  United  States  bank.  The  opinion  in  that  case  certainly 
contains  passages,  which,  detached  from  the  context,  import 
an  utter  abnegation  of  the  State  authority  over  any  instru- 
ment used  by  the  general  government  to  execute  its  delegated 
powers.  The  same  remark  may  be  made  in  reference  to 
the  opinion  in  the  case  of  Osborne  v.  United  States  Bank, 
(9  Wheaton,)  where  the  doctrine  of  3IcCuUocJi  v.  3Iaryland 
was  reviewed  and  re-affirmed ;  and  in  the  case  of  Weston  v. 
City  Council  of  Charleston,  (2  Peters,)  which  denies  the 
power  of  a  State  to  tax  United  States  stock  issued  for  loans 
to  that  government ;  and  in  the  case  of  Dohhins  v.  CommWs, 
(16  Peters,)  wliich  places  the  offices  of  the  United  States 
officers  beyond  the  reach  of  State  taxation.  These  decisions 
aU  relate  to  agencies  or  instruments  created  by  the  govern- 
ment of  the  United  States,  and  not  to  persons  or  property 
remaining  witliin  the  jurisdiction  of  a  State,  and  protected 
by  its  laws  and  government ;  and  I  am  not  inclined  to  think 
it  was  designed  to  give  the  principle  a  larger  extent.  In 
my  opinion,  it  was  not  intended  to  assert  in  those  cases  an 
incapacity  of  the  States  to  exert  their  atttributes  of  sove- 
reignty in  reference  to  any  other  instruments,  than  the 
institutions  or  agencies  created  by  the  general  government 
for  the  execution  of  its  powers ;  and  this,  I  believe,  a  careful 
examination  of  the  entire  opinions  in  reference  to  the  point 
involved  will  demonstrate.  But  I  will  not  enlarge  on  this 
point,  as  it  may  be  yielded  without  affecting  the  result. 
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Let  US,  then,  consider  the  question  presented,  upon  the 
supposition,  that  the  instruments  or  means  employed  by 
the  Confederate  States  are,  upon  the  principle  declared  by 
the  supreme  court,  exempt  from  the  State  authority.  It 
will  be  material  to  inquire  into  the  full  scope  and  effect  of 
the  proposition,  if  it  embraces  the  exempted  agricuturalists. 
It  must  be  observed,  that  the  principle,  where  it  operates, 
places  beyond  the  sovereignty  of  the  State  instruments 
employed  by  the  general  government  to  execute  its  powers. 
Chief-Justice  Marshall  says,  that  the  sovereignty  of  a  State 
does  not  extend  to  those  means  which  are  employed  by 
congress  to  carry  into  execution  powers  conferred  upon 
that  body. — 31cCuUoch  v.  Maryland,  supra,  pp.  429-430 ; 
Weston  V.  City  Council,  swpra,  p.  467. 

The  act  of  congress,  in  consideration  of  a  contract  to 
sell  and  deliver  a  prescribed  amount  of  meat  on  certain 
terms,  and  to  sell  the  surplus  products  of  the  plantation  to 
the  government,  or  to  soldiers'  families,  on  certain  terms, 
provides  an  exemption  for  agriculturalists  on  plantations  with 
fifteen  able-bodied  hands,  and  limits  the  exemption  by  the 
dui'ation  of  their  employment  in  the  specified  agricultural 
pursuit.  The  whole  scope  and  scheme  of  the  act  manifest 
the  purpose  to  obtain  an  apphcation  of  the  skill  and  industry 
of  the  exempted  agriculturalist  to  the  production  and  supply 
of  provisions,  by  directing  the  labor  of  slaves  in  the  culti- 
vation and  harvesting  of  crops,  and  the  rearing  and  saving 
of  beef  and  pork.  To  the  accompUshment  of  this  purpose, 
the  slaves,  stock,  and  plantation,  are  as  indispensable,  §s 
the  supervising  agriculturalist ;  and  the  design  of  the  law 
would  be  as  completely  defeated  by  any  interference  with 
them,  as  with  the  agriculturalists  themselves.  The  slaves, 
and  "the  land  they  cultivate,  and  the  cattle  used  in  cultiva- 
ting it,  are  means  used  by  the  government  to  produce 
provisions  for  the  support  of  its  army,  if  the  exempted 
owners  and  overseers  are. 

The  argument,  then,  which  applies  to  this  case  the  prin- 
ciple above  stated,  takes  all  the  exempted  agriculturalists, 
the  plantations,  negroes,  and  stock,  and  places  them  together 
beyond  the  area  of  State  sovereignty  and  jurisdiction.  The 
State,  in  the  exercise   of  its  governmental  power,  has  no 
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right  to  impose  upon  agriculturalists  the  performance  of  jury 
or  patrol  duty,  or  militia  service ;  nor  can  it  tax  the  prop- 
erty, or  impress  it  for  public  use.  The  principle  is  inexorable, 
and,  where  it  appUes,  does  not  admit  of  the  sUghtest  inter- 
ference by  the  State.  Upon  the  argument  made,  a  law  of 
congress,  placing  the  entire  male  agricultural  population, 
not  in  the  army,  under  such  bonds  as  are  prescribed  in  the 
act  of  17th  February,  18H4,  would  annihilate  the  State 
government,  by  depriving  it  of  the  means  necessary  to  the 
performance  of  its  functions.  Teeming  with  a  negro  pop- 
ulation, it  would  have  no  militia,  with  which  to  suppress 
insurrections.  With  a  constitution  cherishing  trial  by  jury , 
it  would  be  unable  to  find  jurors  to  try  questions  of  fact. 
And  wickedness  would  set  its  laws  at  defiance,  because  it 
would  have  no  military  force  to  aid  in  executing  them.  It 
is  permissible  to  invoke  this  extreme  case,  as  the  test  of 
an  argument,  which  touches  the  relations  of  the  general 
government  with  the  states,  and  which  ought  not  to  be  main- 
tained, unless  it  can  stand  through  all  the  vicissitudes  of  the 
future.  But  it  is  not  an  extreme  case.  If  the  argument 
be  true  which  places  the  class  in  question  beyond  the  sov- 
ereignty of  the  State,  there  are  probably,  even  now, 
localities  in  which  it  would  be  difficult  to  procure  competent 
juries,  or  a  militia  force  to  execute  the  law  and  suppress 
insurrection. 

I  deny  that  the  agriculturalists,  who  are  exempted,  are 
instruments  employed  by  the  government  for  the  execution 
of  its  power  to  support  armies.  They  have  merely  con- 
tracted to  supply  certain  articles,  which  it  was  contemplated 
would  be  produced  by  the  plantations.  They  are  in  no 
wise  agents,  or  servants,  or  officers  of  the  government. 
They  labor  for  themselves,  merely  stipulating  to  sell  on 
certain  terms.  They  may  violate  their  stipulations,  and 
incur  the  penalty  of  a  suit  for  damages,  and  of  a  revocation 
of  their  exemptions.  The  provisions,  when  made,  do  not 
belong  to  the  government,  until  they  are  delivered,  and  the 
government  is  not  even  bound  to  take  them.  There  is 
simply  a  contract,  that  it  may  accept  them  at  its  option ; 
and  the  agriculturalists,  after  enjoying  the  exemption,  may 
withhold  them,  or  otherwise  dispose  of  them,  and  drive  the 
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government  to  its  action  for  breach  of  the  contract.  It 
depends  upon  the  wishes  of  the  government,  and  the  fidel- 
ity of  the  agriculturalists  to  their  contract,  whether  any  of 
the  products  of  the  plantations  go  to  the  support  of  the 
army.  These  owners  of  slaves  are  no  more  agents,  ser- 
vants, or  instruments  of  the  government,  than  private 
individuals  are  of  private  persons  to  whom  they  have  con- 
tracted to  sell  the  products  of  their  plantations  on  specified 
terms.  If  they  are  the  instruments  through  which  the 
government  executes  its  powers,  and  therefore  beyond 
State  authority,  then  so  is  every  man  who  has  a  contract 
with  it.  There  is  no  case  or  principle,  in  my  opinion,  which 
goes  thus  far.  On  the  contrary,  the  supreme  court  of  the 
United  States,  in  McCuUoch  v.  Maryland,  expressly  disclaim 
all  intention  to  deny  the  authority  of  a  State  to  tax  a  bank 
within  the  jurisdiction  of  the  State,  which,  under  a  contract 
with  the  general  government,  might  perform  its  fiscal  opera- 
tions for  it. 

Beally,  the  instrument,  or  means,  which  the  government, 
under  the  act  of  congress,  employs  to  procure  a  supply  of 
provisions,  is  the  contract  with  the  agriculturahsts.  It  exacts 
DO  service  from  them.  They  voluntarily  accede  to  a  prop- 
osition made  through  the  act  of  congress,  and,  in  doing  so, 
become  parties  to  a  contract.  This  contract  is  the  means 
used  by  the  government.  The  skill,  industry,  and  property 
of  the  agriculturahsts,  are  the  means  which  he  uses  to  ex- 
ecute the  contract  on  his  part. 

To  enable  the  agriculturalist  to  execute  the  contract,  the 
government  exempts  him  from  its  military  ser\ace ;  and,  as 
a  guaranty  for  its  performance,  the  law  prescribes  a  for- 
feiture of  the  exemption  as  a  penalty  for  abandoning  the 
agricultural  occupation.  This  does  not  change  the  status 
of  the  party  into  the  position  of  a  mere  instrument  or 
agency  of  the  government.  It  is  simply  a  cumulation  of 
securities  for  the  performance  of  the  contract,  and  a  pro- 
vision for  the  determination  of  the  exemption,  when  the 
reason  for  it  ceases. 

It  is  said,  that  the  imposition  of  militia  duty  by  the 
State  causes  an  abandonment  of  the  occupation,  for  a  time 
at  least,  which  involves  a  breach  of  the  contract,  and  a 
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forfeiture  of  the  exemption.  It  is  argued,  that  the  State 
cannot  claim  the  service  of  its  mihtia-man,  because;  if  it 
does,  the  Confederate  government  will  subject  him  to  its 
military  service,  and  therefore  he  must  be  exempt  from 
militia  duty.  This  argument  is  indefensible.  It  maintains 
a  claim  to  exemption  from  militia  duty,  rot  because  the 
man  is  in  the  military  service  of  the  Confederate  States, 
but  because  he  will  be  put  into  it  if  required  to  do  military 
duty. 

But  is  it  true,  that  the  employment  by  the  State,  in  its 
militia,  of  those  citizens  who  have  been  exempted  by  the 
Confederate  States,  terminates  the  exemption  ?    The  Con- 
federate States,  as  a  body,  has  the  power  of  making  contracts 
^  within  the  sphere  of  its  constitutional  authority. —  U.  S.  v. 

T  Tingey,   5  Peters,   128  ;  U.   S.  v.  Lone,  3  McLean,  365. 

I  "When  that  government  resorts  to  contracts,  as  a  means  of 

executing  its  powers,  it  must  be  understood  to  enter  into 
them  with  reference  to  the  existing  laws,  and  to  the  powers 
of  the  State  government,  within  whose  jurisdiction  they 
may  be  made.  Thus  far,  no  distinction  can  be  drawn 
between  the  general  government  and  a  natural  person. 
i  The  laws  of  the  State,  and  the  principles  which  govern  the 

I  relation  of  the  citizen  to  the  State,  silently  incorporate 

'  themselves  into  contracts.    Upon  this  doctrine,  a  covenant 

for  the  quiet  enjoyment  of  land  for  a  term  of  years  is  not 
broken,  if  the  land  be  taken  by  the  State  for  public  use. 
Bailey  v.  Miltenherger,  31  Penn.  St.  37.  So,  although  the 
contract  of  the  exempted  agriculturalist  may  require  the 
devotion  of  all  his  time  to  his  occupation,  yet  this  must  be 
understood  in  reference  to  the  claim  of  the  State  to  his 
services  in  the  militia,  and  in  the  various  capacities  in 
which  the  State  has  a  right  to  command  the  services  of  its 
citizens.  I  think  it  is  well  settled,  that  the  contracts  of  the 
government  are,  with  cei-tain  exceptions  pertaining  to  the 
remedy,  to  be  interpreted  and  controlled  by  the  laws  which 
govern  the  contracts  of  natural  persons. —  United  States  v. 
Canal  Bank,  3  Story,  79  ;  United  States  v.  Bank  of  3Tetro'polis, 
15  Peters,  392  ;  Cotton  v.  United  States,  11  How.  229  ;  Story 
on  the  Const.  §  1330.  The  contract  of  the  agiiculturaHst 
must  be  understood  to  have  been  entered  into  in  reference 
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to  his  liability  to  render  military  service  to  the  State  ;  and 
if  the  government  of  the  Confederate  States  should  carry 
out  the  true  spirit  of  the  contract,  it  would  not  claim  a  for- 
feiture of  the  exemption  in  consequence  of  the  diversion 
from  the  agricultural  occupation  to  perform  militia  duty  at 
the  call  of  the  State  in  the  case  of  an  invasion. 

I  cannot  think  that  the  mere  making  of  a  contract  by  the 
general  government  with  a  citizen  of  a  state,  the  perform- 
ance of  which  might  require  all  his  time,  can  absolve  him 
from  the  duties  of  citizenship  ;  and  in  this  I  am  supported, 
not  only  by  the  reasoning  which  I  have  adduced,  but  by 
the  decision  of  the  supreme  court  of  Massachusetts  in  the 
case  of  Melcher  v.  City  of  Boston,  9  Metcalf,  73. 

I  next  proceed  to  consider  the  argument,  that  the  ex- 
empted owners  and  overseers  are  freed  from  military  duty 
by  our  State  legislati6n.  On  the  29th  August,  1863,  it  was 
enacted  by  the  legislature,  that  "  all  overseers,  who  are,  or 
shall  be,  detailed  under  acts  of  the  Confederate  congress, 
so  long  as  they  shall  be  exempted  or  detailed  as  such," 
shall  be  exempt  from  service  in  the  militia  in  this  State. 
Overseers,  in  our  slaveholding  states,  compose  an  indus- 
trial class,  well  defined,  and  distinctly  recognized.  In  the 
popular  acception  of  the  term,  overseers,  as  a  class,  are 
persons  who  superintend  and  manage  the  slaves  of  others, 
and  direct  their  labors ;  and  are  contra-distinct  from 
owners,  who  manage  their  own  slaves.  In  this  sense,  the 
term  is  used  in  the  statutes  and  judical  decisions  of  this 
State,  and  in  the  acts  of  congress.  —Code,  part  1,  title 
13,  chap.  4,  art.  1  ;  Gilliam  v.  Senter,  9  Ala.  395 ;  Martin  v. 
Everett,  21  Ala.  375 ;  Acts  of  Congress  of  11th  October,  '62, 
and  ]7th  February,  '64. 

No  other  persons  than  such  as  belong  to  this  distinct 
class  of  overseers  can  be  exempted  from  military  duty, 
under  the  laws  of  Alabama.  The  act  of  congress  of  17th 
February,  1864,  provides  for  the  exemption,  upon  the 
giving  of  a  prescribed  bond,  of  the  "  owner,  and  manager, 
or  overseer,"  of  fifteen  able-bodied  hands  between  sixteen 
and  fifty  years  of  age.  If,  then,  the  act  of  the  legislature 
of  29th  August,  1863,  applies  to  exemptions  under  acts  of 
congress  passed  after  its  adoption,  and  relieves  from  mihtia 
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duty  overseers  who  are  exempted  from  the  military  service 
of  the  Confederate  States  under  such  acts,  we  have  the 
strange  and  unreasonable  result,  that  the  overseer  of  fifteen 
hands  is  exempted  from  mihtary  service,  while  the  like  im- 
munity is  denied  to  one  who  as  owner  and  manager 
discharges  the  same  duty,  and  occupies  the  same  position 
in  contributing  to  the  production  of  an  adequate  supply  of 
provisions.  A  construction  of  the  statute  leading  to  such 
a  result  ought  to  be  avoided,  if  it  can  be  done  consistently 
with  the  rules  of  interpretation. 

On  the  29th  August,  1863,  when  the  Alabama  exemption 
law  was  adopted,  there  were  two  acts  of  congress,  under 
which  exemptions  of  overseers  might  have  been  had.  The 
act  of  congress  of  11th  October,  1862,  after  exempting 
from  military  service  sundry  classes,  proceeds  as  follows : 
"  And  such  other  persons,  as  the  president  shall  be  satisfied, 
on  account  of  justice,  equity,  or  necessity,  ought  to  be 
exempted,  are  hereby  exempted  from  military  service  in  the 
armies  of  the  Confederate  States."  Although  a  part  of 
this  act  of  11th  October,  1862,  was  repealed  by  the  later 
act  of  May  1st,  1863,  yet  the  clause  above  quoted  was 
permitted  to  remain,  and  was  in  force  when  the  Alabama 
exemption  act  of  29th  August,  1863,  was  passed.  On  May 
1st,  1863,  an  act  of  congress  was  adopted,  which  allowed 
an  exemption  to  overseers  on  the  plantations  of  minors, 
lunatics,  femes  sole,  and  persons  absent  in  the  military  or 
naval  service,  where  there  were  twenty  slaves.  The  clause 
of  the  act  of  congress  of  11th  October,  1862,  above  quoted, 
and  the  act  of  May  1st,  1863,  above  noticed,  are  the  laws 
of  the  Confederate  States,  under  which  an  exemption  of 
overseers  from  the  military  service  of  the  Confederate 
States  might  have  been  had  on  the  29th  August,  1863, 
when  the  Alabama  law  prescribing  the  exemptions  from 
militia  duty  was  passed.  Under  the  former  of  those  acts 
of  congress,  no  exemption  of  an  overseer  could  be  had, 
unless  the  presence  of  peculiar  circumstances  of  "justice, 
equity,  or  necessity,"  demanded  it,  and  procured  the  grant 
of  it  by  the  president.  Under  the  latter  of  those  laws,  no 
person  was  exempted,  except  the  overseers  of  persons  who, 
by  reason  of  infancy,  sex,  insanity,  or  absence  in  the  mUi- 
25 
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tarj  or  naval  service,  were  regarded  as  incapable  of 
managing  twenty  slaves ;  and  for  the  exemption  the  price 
of  five  hundred  dollars  was  exacted.  To  the  extent  to 
which  overseers  might  have  been  exempted  under  those 
acts  of  congress,  there  was  an  evident  propriety,  and  an 
obvious  justice,  as  well  as  good  policy,  in  distinguishing 
among  agriculturalists,  and  selecting  the  overseers  for 
exemption.  The  process  of  exemption  under  those  acts  of 
congress  was  probably  in  operation — certainly  capable  of 
operation — when  the  Alabama  act  of  mihtia  exemption  was 
passed.  Men  had  then  been  exempted  under  those  acts, 
and  might  still  be  exempted. 

I  think,  when  the  Alabama  legislature,  on  the  29th 
August,  1863,  declared  an  exemption  in  favor  of  "  all  over- 
seers, who  are,  or  shall  be,  exempted  or  detailed  under 
acts  of  the  Confederate  congress,  so  long  as  they  may  be 
exempted  or  detailed  as  such,"  it  had  reference  to  the  two 
acts  of  congress  above  noticed,  under  which  alone,  at  that 
time,  exemptions  of  overseers  from  the  military  service  of 
the  Confederate  States  could  be  obtained.  The  act,  in  my 
opinion,  meant  to  exempt  "  all  overseers,  who  are,  or  shall 
be,  exempted  or  detailed  under  the  [existing]  acts  of  the 
Confederate  congress." 

Of  aU  persons  engaged  in  agriculture,  the  only  persons 
specifically  exempted  were  overseers.  The  only  justifica- 
tion for  this  partial  legislation  is  restricted  to  overseers  of 
persons  incompetent  to  manage  their  slaves,  and  to  such 
as  might,  from  justice  or  necessity,  be  exempted  by  the 
president.  If  the  legislation  of  the  State  be  referred  to 
the  same  acts  of  congress,  it  has  the  same  reason  and  justi- 
fication to  support  it.  It  is  to  be  presumed,  that  the  act  of 
congress  exempting  overseers  of  minors, /ernes  sole,  lunatics, 
and  persons  absent  in  the  military  or  naval  service,  under 
which  the  great  mass  of  exemptions  of  overseers  was  made, 
was  especially  in  the  view  of  the  legislature  ;  and  if  the 
State  law  be  understood  to  refer  especially  to  that  act,  it 
has  a  substantial  justification.  But,  if  it  be  understood 
that  the  legislature  have  committed  themselves  to  the 
exemption  of  a  selected  class  engaged  in  agriculture,  to  the 
exclusion  of  all  others,  without  any  qualification  or  restric- 
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tion  excusing  or  justifying  the  discrimination,  it  becomes  a 
piece  of  odious  class  legislation,  utterly  indefensible.  If  the 
legislature  intended  to  exempt  from  militia  duty  all  over- 
seers who  might  by  subsequent  acts  of  congress  be  ex- 
empted from  the  military  service  of  the  Confederate  States, 
it  has  done  the  very  absurd  and  odious  thing  of  saying  that, 
if  the  Confederate  States  shall  exempt  from  its  service  all 
agriculturalists  of  certain  description,  the  State  will  select 
from  those  agriculturalists  the  overseers,  and  vouchsafe  to 
them  alone  an  exemption  from  its  service. 

The  act  of  the  legislature,  being  construed  to  apply  to 
overseers  who  might  be  exempted  under  subsequent  acts 
of  congress,  involves  a  surrender  of  the  legislative  dis- 
cretion as  to  a  matter  of  the  highest  importance.  It  is 
certainly  the  province  of  the  legislature  to  say,  who  shall 
be  exempt  from  militia  service ;  but,  if  they  have  exempted 
all  overseers  who  might  by  any  subsequent  act  of  congress 
be  exempted  from  the  Confederate  service,  they  have  sub- 
stituted the  will  and  discretion  of  a  future  congress  for 
their  own,  upon  the  question  as  to  what  overseers  should 
be  free  from  militia  service.  They  have,  in  effect,  delegated 
their  power,  quoad  hoc,  to  the  congress  of  the  Confederate 
States ;  and  this  delegation  would  be  the  more  unreason- 
able, because  the  congress  would  not  act  in  reference  to  the 
interests  of  the  State,  and  its  legislation  with  a  view  to  the 
interests  of  the  Confederate  States  would  be  made  to  gov- 
ern an  important  legislative  jjolicy  of  the  State. 

My  conclusion  from  what  I  have  said  is,  that  a  construc- 
tion of  the  act  of  the  legislature  which  would  make  an 
exemption  under  a  subsequent  law  of  overseers  from  service 
in  the  army  of  the  Confederate  States,  control  and  measure 
the  exemptions  under  the  State  law  from  militia  duty, 
would  lead  to  unreasonable  and  unjust  results,  and  would 
involve  the  abandonment  of  that  discretion  and  judgment 
upon  a  question  of  important  State  policy,  which  it  is  the 
province  of  the  legislature  to  exercise.  At  this  point  I 
invoke  certain  rules  of  construction  as  guides  which  are  to 
be  followed  in  the  interpretation  of  statutes.  "Such  a  con- 
struction ought  to  be  put  upon  a  statute  as  may  best 
answer  the  intention  the  makers  had  in  view." — Tonnelle  v. 
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Hall,  4  Corns.  140.  And  in  language  used  by  this  court 
many  years  ago,  "the  inartificial  manner  in  which  many  of 
our  statutes  are  framed,  the  inaptness  of  expressions  fre- 
quently used,  and  the  want  of  perspicuity  and  precision 
not  unfrequently  met  with,  often  reqtiire  the  court  to  look 
less  at  the  letter  or  words  of  the  statute,  than  at  the  con- 
text, the  subject-matter,  the  consequences  and  effects,  and 
the  reason  and  spirit  of  the  law,  in  endeavoring  to  arrive 
at  the  will  of  the  law-giver." — TJwmpson  v.  State,  20  Ala. 
54.  Constructions  which  lead  to  absurd  or  unreasonable 
results  are  to  be  avoided. — Sproivl  v.  Latvrence,  33  Ala.  674. 
Lastly,  "statutes  which  strip  the  government  of  any  portion 
of  its  prerogative,  or  give  exemption  from  a  general  bur- 
den, should  receive  a  strict  interpretation. — Academy  of 
Fine  Arts  v.  Philadelphia  County,  22  Penn.  St.  E.  496.  And 
so  strict  is  the  rule,  which  inclines  against  constructions 
that  yield  any  of  the  powers  of  government,  that  an  emi- 
nent judge  in  Pennsylvania  remarked,  in  reference  to 
charters  of  corporations,  by  which  the  State  disarms  itself 
of  any  of  its  powers,  that  "in  the  construction  of  a  charter, 
to  be  in  doubt  is  to  be  resolved ;  and  every  resolution  which 
springs  from  doubt,  is  against  the  corporation." — Pennsyl- 
vania B.  P.  Co.  V.  Canal  Commissioners,  21  Penn.  St.  R.  9. 

If  the  State  law  be  allowed  to  effect  an  exemption  from 
militia  service  of  all  overseers,  to  whom  an  exemption 
should  be  granted  by  a  subsequent  congress,  we  have  an 
unreasonable  result,  a  bestowment  of  the  favor  of  exemp- 
tion altogether  partial  as  between  classes  similarly  situated, 
and  not  probably  intended  by  the  legislature ;  and  we  have 
an  unreasonable  surrender  of  the  legislative  power  of  the 
State  to  determine  what  overseers  shall  be  exempt.  The 
application  of  the  rules  above  laid  down,  against  such  an 
construction,  is  obvious  and  conclusive,  if  this  be  a  case 
for  construction  at  all.  If  a  statute  be  plain  and  unam- 
biguous in  its  terms,  the  judicial  duty  is  to  follow  it,  without 
regard  to  its  reasonableness  or  consequences.  But  the  law 
which  we  are  examining  is  not  of  that  character.  I  here 
reproduce  so  much  of  its  words  as  are  necessary  to  the 
comprehension  of  the  argument,  as  follows  :  "All  overseers, 
who  are,  or  shall  be,  exempted  or  detailed  under  acts  of 
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the  Confederate  congress,"  I  have  shown  that  there  were 
subsisting  acts  of  congress,  under  which  overseers  might 
be  exempted  at  the  date  of  the  State  law,  and  also  that 
overseers  might  be  afterwards  exempted  under  the  subsist- 
ing acts  of  congress.  The  supposition  that  the  legislature 
referred  to  exemptions  under  existing  acts  of  congress, 
harmonizes  with  the  feature,  that  the  law  should  embrace 
overseers  afterwards  exempted.  The  law  is  simply  silent 
upon  the  question,  whether  the  acts  of  congi'ess  meant 
were  existing  acts,  or  subsisting  and  future  acts.  Consistent- 
ly with  the  words  of  the  statute  it  may  be  either  way. 
Here,  then,  is  a  case  of  such  uncertainty  and  ambiguity  as 
demands  judicial  construction ;  and  the  application  of  the 
rules  which  I  have  invoked,  leads  me  to  regard  the  law  as 
relating  alone  to  existing  acts  of  congress. 

It  is  said,  however,  that  the  State  law  employs  the  plural, 
"ads,'*  when  there  was  but  one  existing  act  of  congress 
under  which  exemptions  could  be  made.  This  is  a  mistake. 
Besides  the  act  of  May  1st,  1863,  there  was,  as  we  have 
seen,  an  unrepealed  clause  of  the  act  of  congress  of  Octo- 
ber 11th,  1862,  under  which  exemptions  of  overseers  might 
have  been  granted,  when  our  militia  law  was  passed  on  the 
29th  August,  1863. 

But  it  is  also  said,  that  the  law  of  militia  exemption 
relates  also  to  detailed  overseers ;  that  there  was  no  act  of 
congress  authorizing  the  detail  of  overseers ;  and  that  the 
legislature  must  have  contemplated  future  acts  of  congress, 
because  it  could  oijly  be  by  a  future  act  that  a  class  of 
detailed  overseers  could  be  produced.  Details  and  exemp- 
tions are  distinguishable  terms.  Details  are  men  in  the 
army  of  the  government,  who,  remaining  in  the  army,  are 
assigned  temporarily  to  some  duty.  Exempts  are  out  of 
the  army,  and  free  from  liability  to  service  in  it.  Detailed 
men,  being  in  the  army  of  the  Confederate  States,  could 
not  owe  service  in  the  militia,  and  the  State  could  not  treat 
them  as  mihtia-men.  Therefore,  the  exemption  in  our 
mihtia  law  is  a  mere  supererogation.  It  is  an  exemption 
from  the  mihtia  of  men  who  do  not,  and  cannot,  belong  to 
the  militia.  The  use  of  the  word  "detailed"  in  the  law  is 
probably  attributable  to  a  confounding  of  the  two  words, 
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"exempted  and  detailed,"  wliich,  however  strange  it  may 
be,  seems  to  have  become  quite  common,  and  to  have  crept 
into  print ;  and  may  even  be  found  in  joint  resolutions  in 
relation  to  the  increase  of  the  army  of  the  Confederate 
States,  passed  by  the  legislature  on  the  29th  August,  1863. 
The  word  "detailed,"  in  our  statute,  is,  therefore,  simply 
supererogatory,  and  has  no  effect  in  any  way,  and  can  exer- 
cise no  control  over  the  construction  of  the  law. 

I  am  constrained  by  the  reasons  adduced  above  to  hold, 
that  the  exemption  of  overseers  from  militia  duty  is  limited 
to  those  overseers  who  were  exempted  from  service  in  the 
army  of  the  Confederate  States,  by  acts  of  congress  then 
in  force,  and  does  not  apply  to  those  who  have  been 
exempted  under  subsequent  acts. 

It  is  shown  in  this  case,  that  the  applicant  had  done 
everything  required  to  be  done  by  him  in  order  to  con- 
summate the  exemption,  and  that  some  four  or  five  months 
had  elapsed.  The  record  is  entirely  silent,  as  to  the  ap- 
proval of  the  bond.  I  think,  after  the  lapse  of  so  long  a 
time,  and  in  the  absence  of  all  proof  to  the  contrary,  we 
must  presume  that  the  bond  was  approved.  What  would 
be  my  decision,  if  it  appeared  that  the  bond  had  not  been 
approved,  it  is  not  necessary  now  to  inquire.  Presuming 
the  bond  to  have  been  approved,  the  petitioner  must  be 
regarded  as  exempt  from  the  military  service  of  the  Con- 
federate States,  and  liable  to  militia  duty  ;  and  such  is  the 
opinion  of  the  majority  of  the  court.  Judgment  conform- 
able to  that  opinion  must  be  rendered.  , 

STONE,  J. — The  constitution  of  the  Confederate  States 
(article  I,  section  8,  subdivision  16)  empowers  congress  "to 
provide  for  organizing,  arming,  and  disciplining  the  mili- 
tia," &c.  Subdivision  15  confers  on  congress  the  power 
"  to  provide  for  calling  forth  the  militia,  to  execute  the  laws 
of  the  Confederate  States,  suppress  insurrections,  and  re- 
pel invasions."  Subdivision  12  gives  power  "  to  raise  and 
support  armies." 

The  constitution  of  the  State  of  Alabama,  under  the  title 
"  militia,"  contains  the  following  provisions :  "Seel.  The 
general  assembly  shall  provide  by  law  for  organizing  and 
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disciplining  the  militia  of  this  State."  "  Sec.  3.  The  gov- 
ernor shall  have  power  to  call  forth  the  militia,  to  execute 
the  laws  of  the  State,  to  suppress  insurrections,  and  repel 
invasions." 

In  the  case  of  Ex  parte  McCants,  (in  MSS.,)  I  briefly 
stated  what  I  conceive  to  be  the  true  definition  of  the  term 
militia,  as  found  in  the  16th  clause  of  the  8th  section  of 
the  1st  article  of  the  Confederate  constitution.  "  It  does 
not  mean  that  body  of  men,  organized  under  State  author- 
ity, who  are  known  as  State  militia."  It  cannot  speak  of 
an  organization  already  formed,  for  the  clause  expressly 
confers  on  congress  power  to  provide  for  organizing  them. 
It  would  be  nonsense  to  speak  of  organizing  a  body  of  men 
already  organized.  It  means  the  arms-bearing  population — 
those  capable  of  hearing  arms — in  their  unorganized  state. 
These  the  constitution  makes  provision  for  "organizing, 
arming,  and  disciplining." 

The  congress  of  the  Confederate  States  is  also  empow- 
ered to  raise  armies. — Subd.  12.  The  persons  out  of  whom 
congress  may  raise  armies,  and  who  under  the  authority  of 
that  legislative  body  may  be  organized,  armed  and  discip- 
lined as  militia- men,  are  the  identical  persons  who  make  up 
the  citizens  of  the  several  States  composing  the  Confed- 
eracy. 

In  like  manner,  section  one  of  the  State  constitution, 
under  the  title  "  militia,''  must  refer  to  the  same  unorgan- 
ized arms-bearing  population ;  for  it  confers  the  power  to 
"  provide  for  organizing  and  disciphning  the  militia  of  this 
State."  Each  constitution  confers  the  power  of  calling 
forth  the  mihtia  ;  the  Confederate  constitution,  when  it  may 
be  necessary  to  execute  the  laws  of  the  Confederate  States, 
to  suppress  insurrections,  and  to  repel  invasions  ;  the  State 
constitution,  "  to  execute  the  laws  of  the  State,  to  suppress 
insurrections,  and  repel  invasions."  The  powers  conferred 
by  the  Confederate  constitution  are  to  be  exercised  by  the 
president  of  the  Confederate  States  ;  while  those  conferred 
by  the  State  constitution  are  to  be  exercised  by  the  gov- 
ernor of  the  State.  In  cases  of  resistance  to  the  execu- 
tion of  the  laws,  of  insurrection,  or  of  invasion,  the  execu- 
tive of  each   government  is  the  sole    judge  of  the  exi- 
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gency  which  renders  a  call  upon  the  militia  necessary,  and 
of  the  number  of  militia-men  necessary  to  meet  the  exi- 
gency ;  and  one  government  cannot  be  dependent  on  the 
other  for  the  exercise  of  this  power  and  discretion,  nor 
accountable  to  it  for  the  manner  of  their  exercise.  Within 
the  bounds  of  the  mihtia  organization  which  each  govern- 
ment has  prescribed,  each  executive  has  full  power  of  de- 
termining 4io  what  extent  it  may  be  necessary  to  call  out 
the  militia,  to  execute  the  laws,  suppress  insurrection,  or  to 
repel  invasion. — See  Ex  parte  Hill,  38  Ala.  429,  458.  See, 
also,  for  an  elaborate  discussion  of  this  doctrine,  Houston 
V.  3Ioore,  5  Wheat.  1,  50-1-2.  Under  the  operation  of  this 
principle,  it  may  happen  that  most,  or  all,  of  the  arms- 
bearing  population,  may  be  called  into  the  service. 

It  being  thus  shown  that  the  Confederate  government  has 
unlimited  power  over  the  arms-bearing  population,  in  raising 
armies,  or  in  calling  out  the  mihtia  under  the  Confederate 
constitution  ;  and  the  State  government  has  like  unhmited 
power  to  call  out  the  militia  under  the  State  constitution, 
it  is  within  the  range  of  possibility  that  each  government 
may  claim  the  mihtary  services  of  one  and  the  same  person 
at  the  same  time.  No  one  person  can,  at  the  same  time, 
perform  active  mihtary  service  for  both  governments.  His 
whole  time  and  energies  being  employed  in  the  one  service, 
he  has  none  to  devote  to  the  other.  In  such  case,  the  ques- 
tion arises,  which  government  has  the  paramount  claim  ? 
The  constitution  of  the  Confederate  States  (article  6,  §  3) 
answers  the  question.  Its  language  is  :  "This  constitution, 
and  the  laws  of  the  Confederate  States  made  in  pursuance 
thereof,  *  *  *  shall  be  the  supreme  law  of  the  land."  The 
laws  of  congress  for  raising  an  army,  and  the  laws  for  or- 
ganizing the  militia,  and  giving  authority  to  call  them  out, 
to  execute  the  laws  of  the  Confederate  States,  suppress  in- 
surrections, and  repel  invasions,"  are  made  in  pursuance  of 
the  constitution  of  the  Confederate  States,  and  aie  there- 
fore the  supreme  law  of  the  land.  The  State  law,  though 
constitutional,  if  it  cannot  have  operation  without  coming 
in  collision  with  the  act  of  congress  thus  constitutionally 
enacted,  must,  for  the  time,  yield  the  precedence  to  this 
supreme  law.  Such  the  constitution  expressly  declares, 
and  we  must  all  obey. — See  Houston  v.  Moore,  supra. 
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The  constitution  of  the  Confederate  States  confers  on 
congress  the  same  power  to  support  armies,  as  it  does  to 
raise  armies ;  and  in  this  grant  of  power  there  is  neces- 
sarily implied  the  power  to  employ  the  means  that  may  be 
necessary  and  proper  to  carry  this  granted  power  into 
effect. — See  Ex  parte  Hill,  supra.  The  army  cannot  be  sup- 
ported, if  the  whole  male  population  be  abstracted  from 
industrial  pursuits.  To  support  the  army,  then,  it  is  neces- 
sary and  proper  that  the  agricultural  and  mechanic  inter- 
ests be  fostered  and  strengthened.  The  army  must  be  fed 
and  clothed,  or  it  cannot  fight  the  battles  of  the  country. 
There  can,  then,  be  no  doubt,  that  the  Confederate  govern- 
ment may  detail,  or  otherwise  employ,  any  portion  of  the 
arms-bearing  population,  whose  services  may  be  necessary 
to  the  support  of  the  army.  Persons  thus  detailed  or  em- 
ployed owe,  and  are  performing,  service  to  the  Confederate 
States,  constitutionally  exacted ;  and  cannot  be  lawfully  hin- 
dered in  the  performance  of  such  service,  by  the  exercise  of 
the  right  in  the  State  to  call  out  the  militia.  But  mere  ex- 
emptions from  military  service  by  the  Confederate  States,  or 
those  exemptions  which  are  purchased  and  paid  for  at  a 
stipulated  price,  if  there  be  nothing  more  in  the  transac- 
tion, have  in  them  none  of  the  properties  of  a  detail,  and 
do  not  come  within  this  rule. 

To  apply  these  principles :  Persons  employed  in  govern- 
ment service,  or  detailed  in  government  employ,  while  so 
employed,  are  not  subject  to  militia  duty  at  the  call  of  the 
State ;  but  persons  who  are  exempt  from  Confederate  ser- 
vice, either  absolutely,  or  upon  a  simple  commutation,  are 
liable  to  State  militia  service. 

The  exact  question  in  these  cases  arises  under  the  4th 
subdivision  or  article  of  the  10th  section  of  the  act  of 
congress,  approved  February  17th,  1864,  "to  organize 
forces  to  serve  during  the  war."  It  provides,  that  "  there 
shall  be  exempt  one  person  as  overseer  or  agriculturalist, 
on  each  farm  or  plantation,  upon  which  there  are  now, 
and  were  on  the  first  day  of  January  last,  fifteen  able- 
bodied  field  hands,  between  the  ages  of  sixteen  and  fifty, 
upon  the  following  conditions  : 

"1.  This  exemption  shall  only  be  granted  in  cases  in  which 
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there  is  no  white  male  adult  on  the  farm  or  plantation  not 
liable  to  military  service,  nor  unless  the  person  claiming 
the  exemption  was,  on  the  1st  day  of  January,  1864,  either 
the  owner  and  manager,  or  overseer  of  said  plantation ;  but 
iu  no  case  shall  more  than  one  person  be  exempted  for 
one  farm  or  plantation. 

"2.  Such  person  shall  first  execute  a  bond,  payable  to  the 
Confederates  States  of  America,  in  such  form,  and  with 
such  security,  and  in  such  penalty  as  the  secretary  of  war 
may  prescribe,  conditioned  that  he  will  deliver  to  the  gov- 
ernment, at  some  railroad  depot,  or  such  other  place  or 
places  as  may  be  designated  by  the  secretary  of  war, 
within  twelve  months  next  ensuing,  one  hundred  pounds  of 
bacon,  or,  at  the  election  of  the  government,  its  equivalent 
in  pork,  and  one  hundred  pounds  of  net  beef  (said  beef 
to  be  delivered  on  foot),  for  each  able-bodied  slave  on  said 
farm  or  plantation,  within  the  above  said  ages,  whether  said 
slaves  work  in  the  field  or  not ;  which  said  bacon  or  pork  and 
beef  shall  be  paid  for  by  the  government  at  the  prices  fixed 
by  the  commissioners  of  the  State  under  the  impressment  act: 
Provided,  that  when  the  person  thus  exempted  shall  produce 
satisfactory  evidence  that  it  has  been  impossible  for  him, 
by  the  exercise  of  proper  diligence,  to  furnish  the  amount 
of  meat  thus  contracted  for,  and  leave  an  adequate  supply 
for  the  subsistence  of  those  living  on  said  farm  or  plantation, 
the  secretary  of  war  shall  direct  a  commutation  of  the  same, 
to  the  extent  of  two-thirds  thereof,  in  grain  or  other  pro- 
visions, to  be  delivered  by  such  persons  as  aforesaid  at 
equivalent  rates. 

"3.  Such  person  shall  further  bind  himself  to  sell  the 
marketable  surplus  of  provisions  and  grain  now  on  hand, 
and  which  he  may  raise  from  year  to  year  while  his  exemp- 
tion continues,  to  the  government,  or  to  the  families  of  sol- 
diers, at  prices  fixed  by  the  commissioners  of  the  State 
under  the  impressment  act." 

Said  article  or  subdivision  contains  other  provisions  in 
regard  to  the  bond ;  but  they  are  not  material  to  the  con- 
sideration of  the  question  before  us. 

Looking  alone  to  the  provisions  of  the  act  of  congress, 
copied  above,  it  is  impossible  to  resist  the  conclusion,  that 


JUNE  TERM,  1864.  403 


The  State,  ex  rel.  Dawsoi),  in  re  Strawbridge  &  Mays. 

the  exemption  was  granted,  not  as  a  boon  to  the  overseer 
or  agriculturalist,  but  in  promotion  of  the  policy  of  the 
government,  to  secure  support  to  the  army,  and  to  the 
families  of  soldiers.  No  matter  how  many  slaves  there 
may  be  on  the  plantation,  there  is  no  exemption,  either  to 
the  owner  or  overseer,  if  there  be  on  the  plantation  a  white 
male  adult  not  liable  to  miUtary  service ;  and  even  then 
the  exemption  is  withheld,  unless  the  person  who  asks  it 
was  the  oivner  and  manager,  or  overseer  of  said  plantation, 
on  tlie  first  day  of  January,  1864.  Skill,  and  fitness  for  the 
management  of  slaves,  and  development  of  the  agricul- 
tural resources  of  the  country,  were  the  ends  aimed  at ;  and 
these  ends  were  proposed  to  be  accomplished,  not  simply, 
or  even  mainly,  for  the  benefit  of  the  country  generally, 
but  for  the  purpose  of  feeding  the  army  and  the  famihes 
of  soldiers.  Two  hundred  pounds  of  meat  to  be  furnished 
to  the  government,  for  each  able-bodied  hand  between  the 
ages  of  sixteen  and  fifty,  and  the  marketable  surplus  of 
grain  and  provisions  on  the  plantation,  or  to  be  produced, 
sold  to  the  government,  or  to  soldiers'  families ;  and  all 
this  at  prices  fixed  by  commissioners.  These  provisions 
clearly  prove,  that  the  control  and  profitable  employment 
of  the  slave-labor  of  the  country  were  the  objects  of  the 
enactment ;  and  that  this  labor  should  be  made  tributary 
to  the  prosecution  of  the  giant  war  in  which  we  now  are 
engaged. 

But  we  are  not  left  to  conjecture,  or  doubtful  construc- 
tion, in  ascertaining  the  aim  and  object  of  congress.  The 
bond,  when  entered  into,  becomes  ahke  the  contract  of  the 
Confederate  government,  and  of  the  makers  of  the  bond. 
Each  has  a  clear  right  to  stand  on  the  terms  of  his  contract; 
and  especially  can  the  sureties  claim  that  their  principal 
shall  not  be  molested,  hindered,  or  obstructed,  in  an  honest 
and  faithful  effort  to  comply  with  the  obligations  of  his 
bond.  He  (the  principal)  binds  himself  to  dehver  to  the 
government  two  hundred  pounds  of  meat,  for  each  hand 
employed ;  and  the  sureties  are  Uable  for  damages,  if  he 
fail  to  do  so.  The  Confederate  government  can  do  no  act 
which  will  hinder  or  obstruct  the  bonded  agriculturalist  in 
the  performance  of  his  contract ;  and  if  it  does  so,  it  thereby 
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absolves  both  principal  and  sureties  in  the  bond,  at  their 
option,  from  their  obligation  to  perform.  The  very  words 
and  poHcj  of  the  act  of  congress  furnish  unmistakable 
evidence  that  the  personal  presence  and  supervision  of  a 
skillful  owner  or  overseer  are  necessary  to  the  successful 
prosecution  of  the  planting  interest ;  and  if  the  Confede- 
rate government,  by  its  act,  violates  the  contract,  and  takes 
away  the  owner  or  overseer,  the  contract  is  broken  on  one 
side,  and  this  excuses  a  breach  on  the  other.  Now,  if  the 
Confederate  government,  having  the  constitutional  right  to 
the  services  of  each  able-bodied  citizen  in  the  field  as  a 
soldier,  or  to  aid  in  the  support  of  the  army,  has  lawfully, 
and  for  a  consideration,  parted  with  the  first  of  these  rights 
to  carry  out  the  second,  and  bound  itself  not  to  molest  or 
disturb  a  particular  citizen  in  his  accustomed  pursuit;  can 
it  be  possible  that  the  State  government  can  claim  the 
services  of  such  citizen,  and  thus  deprive  the  Confederate 
government  of  the  benefits  to  accrue  from  the  bond,  or 
deprive  the  citizen  of  his  own  liberty,  skill,  and  energy,  so 
necessary  to  the  performance  of  his  contract  ?  Can  it  be 
that  there  rests  at  one  and  the  same  time,  and  on  one  and 
the  same  citizen,  the  duty  to  the  Confederate  government 
of  giving  his  personal  attention  and  skill  to  the  production 
of  grain  and  provisions  on  his  plantation,  and  to  the  State 
government  of  serving  in  its  militia  away  from  his  plant- 
ation ?  No  man  can  serve  two  masters ;  and,  in  the  case 
supposed,  which  master  can  assert  the  paramount  claim  ? 
"  The  laws  of  the  Confederate  States  made  in  pursuance 
[of  the  Confederate  constitution]  shall  be  the  supreme  law 
of  the  land;  and  the  judges  in  every  State  shall  be 
bound  thereby,  anything  in  the  constitution  or  laws  of  any 
State  to  the  contrary  notwithstanding." — Constitution  Conf. 
States,  Art.  6,  §  3. 

But  the  argument  is  much  stronger  than  this.  The  act 
of  congress  under  which  the  overseer  or  agriculturalist, 
with  his  sureties,  enters  into  bond,  secures  to  him  the 
right  of  showing,  by  "  satisfactory  evidence,  that  it  has 
been  impossible  for  him,  by  the  exercise  of  proper  diligence, 
to  furnish  the  amount  of  meat  thus  contracted  for,  and 
leave  an  adequate  supply  for  the  subsistence  of  those  living 
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on  said  farm  or  plantation,"  &c.;  and  thus  obtain  a  commu- 
tation of  the  same,  to  the  extent  of  two-thirds  thereof, 
in  grain  or  other  provisions.  The  stipulation  clearly  proves, 
that  the  Confederate  government  contracts  for  "proper  dili- 
gence" on  the  part  of  the  overseer  or  agriculturalist,  in  the 
production  of  the  stipulated  quantity  of  meat ;  and  if  the 
maker  of  the  bond,  after  employing  proper  diligence,  can 
show  that  it  was  impossible  for  him  to  produce  and  furnish 
the  amount  contracted  for,  then  all  the  obligors  have  the 
clear  right  to  insist  on  the  stipulation  securing  to  them  the 
right  to  commute.  Now,  if  the  overseer  or  agriculturalist 
has  not  given  his  attention  and  skill  to  the  management  of 
the  plantation,  then  it  is  not  possible  for  him  to  show,  "by 
satisfactory  evidence,  that  it  has  been  impossible  for  him, 
by  the  exercise  of  proper  diligence,  to  furnish  the  amount 
of  meat  thus  contracted  for."  Hence,  he  can  not  claim  the 
privilege  of  commuting  as  to  the  two-thirds,  unless  the  act 
of  the  State  can  absolve  the  makers  of  the  bond  from  their 
lawful  contract  with  the  Confederate  government,  to  furnish 
provisions  for  the  support  of  its  armies.  The  act  of  con- 
gress being  constitutional,  and  being  the  supreme  law  of 
the  land,  of  course  State  legislation  can  not  overrule  it.  As 
the  State,  then,  can  not  absolve  the  maker  of  the  bond 
from  his  liability  to  the  Confederate  government,  the  advo- 
cates of  the  theory  I  am  combating  are  driven  to  the  other 
horn  of  the  dilemma — namely,  that  though  thepov/er  and  right 
of  the  Confederate  government  to  impose  on  the  citizens 
the  burdens  specified  in  the  bond,  can  not  be  gainsaid ;  and 
though  the  State  can  not  absolve  the  makers  from  the 
penalty  of  their  bond ;  yet  the  State,  by  its  direct  inter- 
ference, can  deprive  the  citizen  of  the  power  of  performing 
his  contract,  and  can  take  away  from  him  one  of  the  most 
valuable  rights  secured  to  him  under  the  bond — the  right, 
in  a  certain  contingency,  to  commute  as  to  two-thirds  of 
the  meat. 

But  the  following  view  of  this  question  is  conclusive.  If 
these  applicants  are  exempt  from  military  service  in  the 
armies  of  the  Confederate  States,  they  are  exempt  as  over- 
seers or  agriculturaUsts  under  the  4th  article  of  the  10th 
section  of  the   act  of  congress,  approved  February  17th, 
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1864,  having  complied  with  the  terms  of  the  act  by  giving 
bond.  In  the  same  act  of  congress — that  of  February 
17th,  1864 — is  the  following  proviso,  being  the  last  clause 
of  the  10th  section  of  that  act:  "Provided,  that  the  ex- 
emptions granted  under  this  act  shall  only  continue  whilst 
the  persons  exempted  are  actually  engaged  in  their  respect- 
ive pursuits  or  occupations."  This  clause,  in  terms, 
embraces  all  exemptions  granted  by  and  under  the  act 
approved  February  17tli,  1864.  Now,  if  the  overseer  or 
agriculturalist,  thus  exempted,  becomes  thereby  hable  to 
the  performance  of  mihtia  service,  and  is  taken  as  a  State 
militia- man,  and  placed  in  the  service,  he  immediately 
forfeits  his  exemption  from  service  in  the  armies  of  the 
Confederate  States,  because  he  ceases  to  be  "  actually 
engaged"  in  the  "pursuit  or  occupation,"  on  account  of 
which  he  obtained  his  exemption.  He  must  then  be  taken 
from  the  militia  of  the  State,  and  placed  in  the  army  of  the 
Confederate  States.  The  argument  is,  then,  reduced  to 
this :  The  overseer  or  agriculturaHst  is  Hable  to  militia 
service,  only  because  he  is  actually  engaged  in  his  particu- 
lar pursuit  or  occupation,  and  therefore  exempt  from  service 
in  the  Confederate  army.  When,  however,  the  State  asserts 
this  right  to  place  such  overseer  or  agi-iculturist  in  its 
mihtia  service,  it  thereby  forfeits  its  right  to  his  service  j 
for  the  overseer  or  agriculturalist  loses  his  exemption  from 
Confederate  military  service,  by  ceasing  to  be  "  actually 
engaged  "  in  his  pursuit  or  occupation  ;  and  by  the  same 
act,  ceases  to  be  liable  to  militia  service.  To  state  such 
a  proposition,  is  to  demonstrate  its  absurdity. 

If  it  be  urged,  in  answer  to  this  view,  that  the  overseer 
or  agriculturalist,  though  absent  from  home  in  the  perform- 
ance of  militia  service,  is  still  "actually  engaged"  in  his 
pursuit  or  occupation,  within  the  meaning  of  the  act  of 
congress ;  the  answer  is,  first,  that  such  is  not  the  meaning 
of  the  vford  actually.  It  means  in  fact — really — in  truth.  In 
legal  parlance,  the  word  actually  is  used  as  the  antithesis  of 
the  word  constructively.  We  speak  of  actual  possession — 
pedis  possessio — and  constructive  possession.  Actual  pos- 
session is  where  the  thing  is  in  the  immediate  occupancy 
of  the  party ;  constructive  possession  is  where  one  claims 
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to  hold  by  virtue  of  some  title,  without  having  the  actual 
occupancy ;  as,  when  the  ow^ner  of  a  lot  of  land,  regularly 
laid  out,  is  in  possession  of  any  part,  he  is  considered  con- 
structively in  possession  of  the  whole. — Hubbard  v.  Austin, 
11  Verm.  129. 

Besides,  the  language  of  the  proviso  is,  "that  the  exemp- 
tions granted  shall  only  continue  while  the  persons  exempted 
are  actually  engaged,"  &c.  It  does  not  say,  while  the 
slaves  in  his  employ  are  actually  engaged.  Exemption  is 
a  personal  privilege,  conferred,  not  in  consideration  of  the 
ownership  of  the  slaves,  as  I  have  heretofore  shown,  but  in 
consideration  of  the  meat  to  be  furnished,  the  employment 
of  fifteen  or  more  able-bodied  field  hands  in  the  production 
of  grain  and  provisions,  to  be  sold  at  prices  fixed  by  the 
commissioners  for  the  State,  and  in  the  fact  that  the  person 
exempted,  the  overseer  or  agriculturalist,  is  to  be  and  remain 
actually  engaged  in  his  pursuit  or  occupation. 

Again,  if  overseers  and  agriculturalists,  who  are  taken 
from  home  and  placed  in  the  State  militia  service,  are  still 
actually  engaged  in  the  pursuit  or  occupation  an  account  of 
which  they  procured  their  exemptions,  because  their  hands 
are  still  thus  employed ;  then  it  follows  that  no  bonded 
overseer  or  agriculturalist  is  bound  to  remain  on  his  planta- 
tion, provided  his  hands  continued  to  labor  on  the  planta- 
tion. On  this  hypothesis,  the  overseer  or  agriculturalist 
might  be  absent  from  the  Confederate  States  on  business 
or  pleasure,  and  the  terms  of  the  exemption  would  not  be 
violated,  or  the  privilege  forfeited.  Those  who  contend  that 
the  person  exempted,  though  absent  from  the  plantation 
on  militia  duty,  for  a  period  no  matter  how  long,  are  still 
actually  engaged  in  the  pursuit  or  occupation  of  overseer 
or  agriculturalist,  are  forced  to  admit  this.  Can  this  be  the 
meaning  of  the  act  of  congress  ? 

The  second  paragraph  of  the  4th  article  or  subdivision 
of  the  10th  section  of  the  act  approved  February  17th, 
1864,  authorizes  the  secretary  of  war,  under  the  direction 
of  the  president,  "to  grant  exemptions  or  details,  on  such 
terms  as  he  may  prescribe,  to  such  overseers,  farmers,  or 
planters,  as  he  may  be  satisfied  would  be  more  useful  to 
the  country  in  the  pursuits  of  agriculture  than  in  the  mUi- 
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tary  service."  This  clause  was  inserted  to  allow,  in  the 
discretion  of  the  executive  government,  the  exemption  or 
detail  of  overseers  or  agriculturalists,  who  had  under  their 
control  a  force  less  than  fifteen  able-bodied  field  hands. 
Under  this  clause,  many  persons  having  less  than  fifteen 
hands  have  been  exempted  from  service  in  the  armies  of 
the  Confederate  States.  This  class  is  clearly  exempt  from 
militia  service,  for  the  act  declares  the  exemption  shall  cease, 
"whenever  the  farmer,  planter  or  overseer  shall  fail  dili- 
gently to  employ,  in  good  faith,  his  own  skill,  capital  and 
labor  exclusively  in  the  production  of  grain  and  provisions 
to  be  sold  to  the  government,"  &c.  Now,  can  it  be  sup- 
posed that  the  Confederate  government  intended  to  appro- 
priate exclusively  to  the  support  of  its  armies,  and  the 
families  of  soldiers,  the  skill,  capital,  and  labor  of  these  small 
farmers,  planters,  and  overseers,  while  it  left  free  to  other 
uses  the  skill,  labor  and  experience  of  the  overseers  or  ag- 
riculturalists on  the  the  larger  plantations,  from  which  it 
must  derive  the  chief  support  of  its  armies  ? 

I  hold  that  the  provisions  of  the  act  of  February  17th, 
1864,  which  relate  to  overseersand  agriculturalists,  although 
they  style  it  an  exemption,  clog  it  with  terms  and  condi- 
tions which  impart  to  it  more  the  character  of  a  detail 
than  an  exemption ;  and  that  bonded  overseers  and  agri- 
culturalists are  not  subject  to  militia  duty  at  the  call  of  the 
State.  This  view  of  the  question  renders  it  unnecessary 
that  I  should  inquire  whether  the  petitioners.  Mays  and 
Strawbridge,  are  to  be  regarded  as  merely  furloughed  sol- 
diers in  the  service  of  the  Confederate  States,  or  as  bonded 
overseers  under  the  4th  subdivision  of  the  10th  section  of 
the  act  of  congress.  In  either  case,  they  are,  in  my 
opinion,  not  subject  to  State  militia  service,  and  were  prop- 
erly discharged.  I  need  not  inquire  the  meaning  of  our 
own  act,  which  exempts  from  miHtia  service,  called  the 
second  class,  "all  overseers  who  are,  or  shall  be,  exempted 
or  detailed  under  acts  of  the  Confederate  congress,  so 
long  as  they  may  be  exempted  or  detailed  as  such." 
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McDOUGALD'S  ADM'R  vs.  DOUGHEETY. 

[creditors'  bill — BILL    OF  REVIEW.] 

1.  When  hill  of  review  lies,  for  error  apparent. — Oq  bill  of  review  for 
error  apparent,  it  is  permissible  to  look  at  tlie  pleadings,  the  minute 
of  the  testimony  offered  on  the  hearing,  the  decree  of  the  chancellor, 
the  accompanying  opinion,  in  which  he  states  the  reasons  on  which 
his  decree  is  based,  and  all  the  proceedings  in  the  original  cause, 
except  the  testimony ;  but  an  error  in  the  opinion  accompanying  the 
decree  will  not  support  a  bill  of  review,  unless  it  affirmatively  ap- 
pears that  such  error  renders  the  decree  itself  erroneous. 

2.  When  such  hill  lies  for  newly  discovered  evidence. — Newly  discovered 
evidence,  relating  to  a  fact  which  was  in  issue  in  the  original  cause, 
will  not  support  a  bill  of  review,  when  it.is  jjarol  and  simply  cumu- 
lative. 

Appeal  from  the  Chancery  Court  of  Eussell. 
Heard  before  the  Hon.  James  B.  Clark. 

The  original  bill  in  this  case  was  filed  on  the  30fch  May, 
1851,  by  Edward  Carey,  as  the  assignee  of  the  Bank  of 
Columbus,  Georgia,  on  behalf  of  himself  and  the  other 
creditors  of  Daniel  McDougald,  deceased,  against  the  per- 
sonal representative  and  distributees  of  said  McDougald, 
Seaborn  Jones,  and  others.  Its  object  was  to  enforce  pay- 
ment of  certain  debts  due  and  owing  to  said  bank  by 
McDougald,  out  of  assets  belonging  to  his  estate ;  to  fore- 
close a  deed  of  trust,  or  assignment,  by  which  said 
McDougald  conveyed  certain  lands,  slaves,  and  other 
property,  to  said  Seaborn  Jones  and  E.  B.  Alexander,  as 
trustees,  for  the  benefit  of  his  creditors ;  and  to  enjoin  a 
sale  of  the  property  by  the  administrator,  under  orders  of 
the  probate  court,  and  any  interference  with  it  by  the  said 
Seaborn  Jones  as  trustee.  The  cause  was  brought  to  a 
hearing,  on  pleadings  and  proof,  at  the  May  term,  1855  ;  and 
at  the  ensuing  November  term  the  chancellor  dehvered  the 
following  opinion  and  decree  : 

"  This  cause  ^vas  heard  at  the  last  term,  upon  the  plead- 
ings and  proof,  and  held  for  decree  in  vacation,  or  at  this 
26 
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term.  The  case  is  one  of  great  importance,  and  many 
interesting  questions  have  been  presented  and  discussed  by 
counsel,  and  most  of  them  examined  by  me  "«-ith  great 
care ;  but,  as  the  complainant  must  fail,  for  the  want  of 
proof  of  the  execution  of  the  deed  of  assignment  from 
Daniel  McDougald  to  Seaborn  Jones  and  Kobert  B.  Alex- 
ander, I  have  thought  it  not  necessary  for  me  to  express  an 
opinion  on  these  questions. 

"  This  deed  purports  to  have  been  executed  in  Muscogee 
county,  Georgia  ;  but  ther»  is  no  eiddence  that  it  was  ever 
registered  in  that  State.  The  original  deed  is  not  produced, 
and  it  is  intimated  in  the  answers  of  Jones  and  McDougald 
that  it  was  destroyed  by  said  Daniel  McDougald  in  his 
life-time.  One  witness,  however,  says  that,  after  the  death 
of  said  Daniel  McDougald,  on  the  apphcation  of  Mrs. 
McDougald,  in  the  court  of  ordinary  in  the  county  of  Mus- 
cogee, for  administration  on  the  estate  of  her  husband,  to 
induce  the  court  to  fix  the  penalty  of  her.  bond  at  as  small 
a  sum  as  they  could,  said  Alexander  held  up  a  paper,  which 
he  said  was  an  assignment  to  him  and  Jones  for  the  benefit 
of  the  creditors  of  McDougald  generally ;  so  that  it  would 
seem  there  was  some  uncertainty  as  to  its  destruction.  A 
copy  of  what  purports  to  be  the  deed  is  annexed  to  the  bill; 
and  the  -fitness  O'Neal,  who  was  a  deputy  in  the  counly 
court  of  this  county,  testifies,  that  the  copy  appended  to 
the  interrogatories  propounded  to  him,  (which,  no  doubt,  is 
in  the  same  words  and  figures  as  that  attached  to  the  bill,) 
is  the  copy  of  an  original  recorded  by  him  and  Simeon 
O'Neal.  This  record  has  annexed  what  purports  to  be  the 
copy  of  the  certificate  of  Thomas  M.  Kemp,  as  a  justice  of 
the  peace  of  this  county,  of  the  acknowledgment  of  the 
deed  of  McDougald  before  him.  This  record  shows,  that 
the  deed  was  witnessed  by  William  Henry  Watkins  and 
John  A.  Norton,  both  of  whom  are  proved  to  be  dead  ;  and 
the  evidence  also  shows  that  Kemp  and  Alexander  are  both 
dead.  There  is  no  testimony  to  show  whether  Simeon 
O'Neal,  who  was  principal  clerk  of  the  county  court  of  this 
county  at  the  time  the  record  purports  to  have  been  made, 
is  dead ;  and  no  reason  is  shown  why  his  deposition  was 
not  taken.     Nor  is  there  any  evidence  that  either  the  pro- 
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bate  office  of  this  county,  or  the  papers  of  Alexander,  have 
been  searched  for  the  original ;  nor  is  the  handwriting  of 
McDougald,  either  of  the  subscribing  witnesses,  or  Kemp, 
proved;  nor  that  the  latter  was  a  justice  of  the  peace;  but 
the  only  fact  we  have  certainly  estabHshed  is,  that  at  the  date 
of  the  record,  a  paper  purporting  to  be  such  deed  was  regis- 
tered. Who  brought  it  to  the  office  for  that  purpose,  or 
who  took  it  away,  if  any  one,  is  wholly  unproved.  Is  this 
sufficient  to  show  that  such  a  deed  was  executed  ?  The 
record  of  a  deed  of  this  kind  is  mere  notice,  and  cannot 
dispense  with  proof  when  offered  in  evidence.  The  certifi- 
cate of  the  justice  of  the  peace  was  sufficient  to  authorize 
its  registration ;  but  it  can  have  no  [other]  effect— Desha, 
Sheppard  d  Co.  v.  Scales,  6  Ala.  656;  Cowen  &  Hill's  Notes, 
1220.  Had  Kemp  been  ahve,  he  would  have  been  compe- 
tent to  estabhsh  the  deed,  as  it  was  acknowledged  before 
him.  But  there  is  no  law  which  makes  his  certificate 
evidence,  even  if  it  had  been  proved  that  he  was  a  justice 
of  the  peace,  and  that  he  had  in  fact  made  such  a  certifi- 
cate; because  the  certificate  of  a  justice  of  the  peace,  to 
such  a  deed,  is  only  evidence  for  the  single  purpose  of 
registration. 

"  There  can  be  no  doubt,  that  the  bill  filed  in  this  coui-t 
by  Seaborn  Jones,  against  Wilkerson,  is  evidence  against 
him,  and  would  be  sufficient  to  establish  the  execution  and 
delivery  of  the  deed,  was  he  the  only  defendant,  because  it 
is  an  admission  by  him  under  oath  ;  and  I  am  inclined  to 
think,  that  an  admission  may  be  extracted  from  the  answers 
of  Mrs.  McDougald  and  Duncan  McDougald,  that  such 
deed  was  executed  by  Daniel  McDougald.  But  there  is  no 
such  admission  in  the  answer  of  Wilkerson,  and  no  one 
can  admit  for  the  minor  defendants.  The  admission  of  no 
one  defendant  can  be  used  against  the  others  in  this  case,  to 
deprive  them  of  their  legal  rights.— Cowen  &  Hill's  Notes 
170, 172. 

"  The  foregoing  remarks  are  all  that  are  necessary  to  a 
disposition  of  the  cause.  I  will  say,  however,  that  the 
proof  is  defective  as  to  the  mmority  of  the  infant  defend- 
ants. I  make  it  a  rule  never  to  decree  against  a  defendant, 
where  the  bill  states  that  he  is  a  minor,  without  proof  of 
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that  fact.  I  have  considered  whether  it  was  my  duty  to 
dismiss  this  bill  without ,  prejudice,  and  am  satisfied  that  I 
ought  not.  The  execution  of  the  deed  could  have  been 
proved  by  the  defendant  Jones.  The  defendants  objected 
to  the  statute  of  the  legislature  of  Georgia,  passed  Decem- 
ber 23,1843,  (and  compiled  in  Cobb's  New  Digest,  120,) 
being  offered  in  evidence ;  but,  as  they  themselves  subse- 
quently offered  in  evidence  the  same  statute,  I  presume  the 
objection  is  not  rehed  on.  If,  however,  it  is,  it  will  be 
overruled.  They  objected,  also,  to  the  bill  filed  by  the 
defendant  Jones,  against  the  defendant  Wilkerson,  being 
offered  in  evidence ;  but,  as  I  consider  it  legal  evidence 
against  Jones,  the  objection  will  be  overruled. 
"  The  register  mil  enter  the  following  decree  : 
"This  cause,  coming  on  to  be  heard,  at  the  last  term  of  this 
court,  upon  the  pleadings  and  proof,  was  argued  by  counsel, 
and  then  held  up  for  consideration  and  decree  in  vacation, 
or  at  this  term ;  and  thereupon,  on  consideration  of  the 
premises,  it  is  ordered,  on  motion  of  the  complainants  to 
dismiss  the  amended  or  supplemental  bill,  filed  May  5, 
1852,  be  olloived;  and  that  the  motion  of  the  defendants  to 
reject  certain  portions  of  the  testimony  offered  by  com- 
plainant, be  overruled.  And  thereupon  it  is  further  ordered, 
adjudged,  and  decreed,  that  the  injunction  granted  in  this 
case,  to  restrain  the  defendants.  Seaborn  Jones  and  Jesse 
Wilkerson,  from  proceeding  to  sell  any  portion  of  the  lands 
mentioned,  be,  and  the  same  is  hereby,  dissolved ;  and  that 
the  said  bill  of  complaint  be  dismissed  out  of  this  court. 
And  it  is  further  ordered,  that  the  dissolution  be  certified 
to  the  probate  court  of  this  county ;  and  that  the  complain- 
ant pay  the  costs  of  this  suit,  to  be  taxed  by  the  register, 
for  which  execution  may  issue.  And  it  is  further  ordered, 
that  in  case  the  complainant  should  take  an  appeal  from 
the  foregoing  decree,  and  desire  the  same  to  operate  as  a 
restoration  of  the  injunction  thereby  dissolved,  that  he 
enter  into  bond  before  the  register,  with  sufiicient  sureties, 
payable  to  the  defendants  Jones  and  Wilkerson,  in  the  sum 
of  one  thousand  dollars,  conditioned  as  well  to  prosecute 
the  appeal  to  effect,  and  satisfy  such  judgment  as  the 
supreme  court  may  render  against  him  in  the  premises,  as 
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to  pay  all  damages  which  the  defendants  Jones  and  Wil- 
kerson,  or  either  of  them,  may  sustain  by  the  restoration 
of  the  injunction  in  this  cause  by  said  appeal,  if  the  decree 
dissolving  the  same  shall  be  affirmed  by  the  supreme  court." 

On  the  28th  March,  1856,  the  complainant  in  the  original 
bill  applied  to  the  chancellor,  by  petition  under  oath,  for 
leave  to  file  a  bill  of  review,  which  accompanied  the  petition; 
and  leave  having  been  granted,  the  bill  of  review  was  filed 
on  the  10th  April,  1856.  The  following  allegations  of  the 
bill  of  review  show  the  grounds  on  which  it  prayed  relief : 

"  Your  orator  now  charges  and  avers,  that  on  the  evening 
of  the  same  day  on  which  said  final  decree  was  delivered, 
your  orator  discovered,  for  the  first  time,  a  fact  which,  as  he 
is  advised  and  believes,  would  have  changed  the  result  of 
said  cause,  and  which,  after  the  exercise  of  the  greatest 
diligence  on  his  part,  he  failed  to  discover  earlier.  The 
fact  thus  discovered  is,  that  a  deed  of  assignment,  bearing 
the  true  and  genuine  signature  of  said  Daniel  McDougald, 
deceased,  was  lodged  in  the  probate  court  of  Russell  county, 
for  registration,  duly  certified ;  and  that,  after  the  registra- 
tion of  the  same,  the  original  genuine  deed  of  assignment 
was  taken  by  Thomas  H.  Burch,  then  acting  as  deputy- 
clerk  in  the  olfiaa  of  the  probate  couaty  court,  out  of  the 
said  office,  and  delivered  by  him  to  the  said  Seaborn  Jones, 
in  the  city  of  Columbus,  who  paid  him  the  fee  for  the  reg- 
istration of  said  deed ;  all  of  which  will  appear  by  the 
written  affidavit  of  said  Thomas  H.  Burch,  hereunto 
appended,  marked,"  &c.  "Your  orator  further  charges, 
that,  since  he  has  discovered  the  facts  above  stated,  he  has 
caused  diligent  search  to  be  made  in  the  office  of  the  probate 
court,  to  ascertain  whether  any  other  deed,  such  as  that 
mentioned  by  the  said  Burch,  has  been  admitted  to  record 
in  said  office ;  and  that  no  such  deed,  but  the  one  spoken  of 
by  the  said  Burch,  a  true  exemplification  of  which  was  read 
in  evidence  on  the  trial  of  said  cause,  could  be  found ;  that 
being  the  only  deed  of  the  said  Daniel  McDougald,  making 
an  assignment  of  his  property  to  said  Jones  and  Alexan- 
der, or  to  any  one  else,  on  record  in  the  said  office.  Had 
this  fact  come  to  the  knowledge  of  your  orator  before  the 
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trial,  he  would  have  been  able  to  show  the  genuineness  of 
the  said  deed  of  assignment ;  he  could  have  traced  the 
original  to  the  possession  of  said  Jones,  and,  on  his  failure 
to  produce  it,  the  exemplification  (the  original  being  lost, 
or  out  of  the  jurisdiction  of  the  court)  would  have  been 
the  best  evidence  the  nature  of  the  case  admitted  of,  and 
of  necessity  competent,  and,  as  he  is  advised,  coupled 
with  the  evidence  newly  discovered,  sufficient  evidence  to 
prove  said  assignment." 

"  Should  your  honor  deem  the  newly  discovered  fact,  and 
the  evidence  in  support  thereof,  which  was  not,  and  could 
not  have  been,  known  to  your  orator,  after  the  most  extra- 
ordinaiy   diligence   and   effort,   before  the  trial  and  final 
decree,  insufficient  to  entitle  him  to  review  sftid  decree ;  then 
he  would  respectfully  assign,  and  does   assign,  as-grounds 
of  review   and  reversal  thereof,  the   follo-v\ing,   which  he 
submits,  as  he  is  advised,  appears  on  the  record  :  1st.  Proof 
of  the  minor  heirs  named   as   defendants  in  the  bill  was 
taken  before  the  master,  to   whom   the   question   of  their 
names  and  ages  was  referred  by  decretal  order ;  and  he 
reported,  that  they  were  proved  to  be  minors,  but  their  pre- 
cise age  he  had  no  means  of  ascertaining ;  which  report 
remains  unexcepted   to,   and  not   in  any  way  set  aside. 
2.  That  said  grantor  being  dead,  as  also  one  of  the  trustees 
named  in  the  said  deed  of  assignment,   as  well  as  the  wit- 
nesses who  attested  the  same,  and  the  justice  of  the  peace 
before  whom  it  was  acknowledged ;  and  the  surviving  trus- 
tee being  a  party  to  the  bill,  and  swearing  in   his   answer 
that  he  had  made  search,  or  made  inquiry  for  it,  and  beheves 
said  deed   to   be  lost ;  and   an  exemplification  from  the 
records    of  the   probate   court  having  been  admitted    in 
eridence  without  objection,  and  coupled  with  the  proof  of 
the  deputy  clerk  who  recorded  it,  as  to  its  being  a  proper 
registration  from  the  original ;  and  also  with  proof  that, 
since  the  death  of  said   McDougald,  the  deceased  trustee 
set  up  such  deed  as  vaHd,  as   a  reason  for  lessening  the 
bond  of  the  administratrix,—  it  is  submitted  that  it  is  legiti- 
mate and  sufficient    proof    to  warrant  a  decree  for  the 
complainant." 

The  defendant  Wilkerson  filed  an  answer  to  the  bill  of 


JUNE  TEEM,  1864. 415 

McDougald's  Adm'r  v.  Dougherty. 

review,  in  which  he  incorporated  a  demurrer  for  want  of 
equity ;  and  at  the  November  term,  1858,  he  moved  to 
dismiss  the  bill  for  want  of  equity,  as  well  as  on  the  denials 
and  statements  contained  in  his  answer.  The  chancellor 
overruled  the  demurrer,  and  the  motion  to  dismiss ;  hol4iiig 
that  the  bill  contained  equity,  so  far  as  it  sought  relief  on 
the  ground  of  error  apparent  on  the  record,  but  not  on  the 
ground  of  newly  discovered  evidence.  His  written  opinion, 
filed  with  the  decree,  after  disposing  of  the  question  pre- 
sented as  to  the  equity  of  the  bill  on  the  ground  of  newly 
discovered  evidence,  was  as  follows : 

"  This  brings  me  to  the  consideration  of  the  question, 
whether  there  is  error  in  the  decree.  In  England,  this 
question  always  comes  up  on  demurrer  ;  but  I  see  no  reason 
why  it  should  not  be  raised  by  any  motion  which  involves 
the  equity  of  the  bill.  In  England,  the  decree  always 
states  the  substance  of  the  testimony  upon  which  it  is  pro- 
nounced :  but,  with  us,  and  indeed  in  most,  if  not  all  the 
States  of  the  Union,  including  the  United  States  courts, 
neither  the  pleadings  nor  the  testimony  is  stated ;  and, 
while  there  is  some  contrariety  of  opinion,  as  to  the  effect 
this  course  has  upon  the  right  to  review  for  error  apparent, 
I  think  the  view  taken  by  Judge  Ormond,  in  the  case  of 
P.  (&  M.  Bankv.  Dundas,  (iO  Ala.  667,)  is  correct;  that  is, 
that  the  chancellor,  in  reviewing,  is  to  look  to  the  pleadings 
and  proof  in  the  cause.  But,  while  the  pleadings  and  proof 
on  file  can  be  properly  looked  to,  on  a  question  of  error 
apparent,  it  must  be  obvious  that  the  chancellor's  reasons 
for  his  decree,  accompanying  it,  but  not  embraced  in  it,  can- 
not be  the  foundation  for  an  assignment  of  error.  In  every 
case,  the  question  must  be,  is  the  decree  wrong  upon  the 
pleadings  and  proof  ?  For  instance,  as  in  this  case,  where 
the  bill  was  dismissed  on  hearing,  the  question  must  be, 
whether  the  evidence  was  sufiicient  to  show  that  the  plain- 
tiff was  entitled  to  any  rehef ;  because,  if  it  was,  the  decree 
is  erroneous.  In  deciding  this  question,  on  motion  to  dis- 
solve the  injunction  for  want  of  equity,  the  chancellor  may 
look  into  the  original  bill,  the  answers,  and  the  testimony ; 
but  he  must  take  the  statements  of  that  case,  and  of  the 
proof,  from  the  case  made  by  the  bill  of  review. 


416  ALABAMA. 


McDougalrt's  Adm'r  t.  Dougherty. 


"  The  plaintiff  assigns  two  grounds  of  review  for  error 
apparent :  1st,  that  there  was  sufficient  proof  of  the  infancy 
of  the  defendants ;  and,  2d,  that  the  proof  of  the  deed  of 
assignment  was  sufficient.  It  may  be  a  question,  not  free 
from  difficulty,  to  determine  what  proof,  if  any,  is  necessary 
to  be  made  on  the  part  of  the  complainant,  of  the  infancy 
or  heirship  of  a  defendant ;  and  while  the  decree  on  the 
original  bill  clearly  did  not  depend  on  the  fact  of  the  infancy 
of  the  heirs  of  Daniel  McDougald,  still  I  think  that,  if  it 
had,  it  would  have  been  erroneous.  If  any  proof  was 
necessary,  the  inquiry  of  the  register  was  sufficient.  The 
decision  of  the  case,  however,  did  not  turn  upon  this,  but  upon 
the  amount  of  proof  of  the  execution  and  dehvery  of  the 
assignment.  From  the  statements  in  the  bill,  of  the  proof 
offered,  I  think  it  apparent  that  it  would  have  been  retained, 
and  the  relief  granted,  if  I  had  not  considered  the  proof  of 
the  execution  and  delivery  of  the  deed  defective.  I  will  not, 
however,  on  this  motion,  undertake  to  determine  what  effect 
is  to  be  given  to  the  statutes  and  decisions  in  Georgia,  or 
to  the  information  in  the  nature  of  a  quo  ivarranto  against  the 
Bank  of  Columbus,  as  they  are  not  now  before  me.  Indeed, 
this  error,  as  to  the  proof  of  the  execution  and  delivery  of 
the  deed  of  assignment,  has  been  simply  presented,  without 
being  pressed  on  my  consideration.  It  is,  however,  too 
important  to  be  passed  over  without  consideration.  It 
involves  the  question,  whether  the  court  can,  of  its  own 
motion,  where  a  party  has  suffered  secondary  evidence  to 
be  offered  without  objection,  take  upon  itseK  to  decide, 
after  the  proofs  are  closed,  and  it  comes  to  consider  what 
judgment  ought  to  be  rendered,  that  no  sufficient  predicate 
had  been  laid  for  the  introduction  of  such  evidence,  and 
declare  it  insufficient,  and,  on  that  ground,  dismiss  the  bill. 

"  The  law  must  certainly  be  considered  as  settled,  that  if 
secondary  evidence  is  offered  and  received,  without  objection 
at  the  time,  the  opposite  party  is  precluded  from  afterwards 
raising  the  question  of  its  sufficiency. — Cowen  &  Hill's 
Notes,  200,  550,  1060,  1213,  and  authorities  there  cited; 
also,  Bartol  v.  Calvert,  21  Ala.  42 ;  Alien  v.  Smith,  22  Ala. 
416  ;  Thomas  v.  Henderson,  27  Ala.  523.  It  follows  from 
this,   that,  if  the  party  is  concluded  by  not  making  the 
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objection  at  the  proper  time,  the  court  is  also  concluded. 
Of  the  correctness  of  this  view  there  can  be  no  doubt ;  and 
the  only  question  which  can  arise  in  this  case,  under  this 
rule,  is,  whether  the  court,  where  there  are  minor  defend- 
ants, is  not  constrained  to  take  the  objection  for  them  at 
any  stage  of  the  case.  The  doctrine  of  the  court  is,  that 
an  infant  defendant  cannot  be  guilty  of  laches;  nor  ought 
any  admission  or  waiver  to  be  made  by  his  guardian  ad 
litem,  so  as  to  authorize  a  decree  against  him ;  nor  can 
there  be  any  decree  against  him  by  default.  It  is  the  duty 
of  the  court,  moreover,  to  see  that  the  rights  of  an  infant 
defendant  are  not  prejudiced  or  abandoned  by  any  admis- 
sion of  his  guardian  ad  litem.  Still,  infants  are  as  much 
bound  by  the  conduct  of  those  who  manage  their  suits,  or 
defend  for  them,  as  adults  are,  provided  such  management 
is  honajide;  as  where  the  solicitor  for  the  infant  consented 
that  the  testimony  should  be  taken  by  affidavit,  ii)  stead  of 
upon  interrogatories;  or  where  he  waived  an  issue  of 
devisavit  vel  non,  to  which  the  infant  was  entitled.  And, 
while  a  guardian  ad  litem  ought  not  to  consent  to  a  decree, 
without  a  reference;  yet,  where  a  decree  is  pronounced 
without  any  reference,  it  is  binding  upon  the  infant.  Indeed, 
infants  are  as  much  bound  by  absolute  decrees  as  persons 
of  full  age,  except  that  they  have  a  day  to  show  cause 
against  the  decree. — 1  Dan.  Cli.  Pr.  203-20  ;  1  Barbour's 
Ch.  Pr.  148 ;  Adams'  Equity,  363 ;  3  Greenl.  Ev.  §  278. 

"  The  doctrine  of  the  court,  then,  is,  that  it  is  the  duty 
of  the  court  to  interpose  any  objection  that  presents  itself 
on  behalf  of  a  minor  defendant,  whether  his  guardian  ad 
litem  or  sohcitor  waives  it  or  not.  But,  has  the  court  more 
latitude  as  to  time,  than  the  solicitor  has  ?  Can  the  chan- 
cellor, without  raising  any  objection  to  the  testimony  when 
oifered,  reject  it  when  he  comes  to  pronounce  his  decree, 
and  thereby  deprive  the  complainant  of  relief,  when,  if  the 
objection  had  been  made  at  the  offering  of  the  testimony, 
it  might  have  been  obviated  ?  I  certainly  think  he  cannot. 
The  right  of  the  court  to  watch  over  the  interests  of  minor 
litigants  cannot,  and  ought  not  to  be  questioned  ?  But 
there  must  be,  in  the  progress  of  every  cause,  where  an  in- 
fant is  a  party,  a  time  when  the  chancellor  must  bind  him 
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to  the  case,  or  defend  what  may  have  been  done  by  those 
who  have  had  the  care  and  conduct  of  the  litigation  on  his 
behalf;  and  such  time  in  this  cause  must  be  held  to  have 
commenced,  or  the  right  of  the  chancellor  to  raise  objec- 
tions to  the  testimony  to  have  terminated,  when  the  plain- 
tiff offered  a  copy  of  the  deed,  instead  of  the  original. 
When  the  copy  was  offered,  the  chancellor,  as  well  as  the 
guardian  ad  litem  or  solicitor,  could  have  objected,  that 
there  was  no  sufficient  predicate  laid,  or  that  the  execution 
of  the  deed  had  not  been  proved.  But  no  such  objection 
was  then  made.  The  court,  I  apprehend,  could  not  after- 
wards, of  its  own  mere  volition,  when  it  came  to  render  its 
decree,  take  the  ground,  that  the  deed  was  not  sufficiently 
established  to  authorize  a  decree.  Consequently,  if  the  case 
was  made  out  by  the  plaintiff  on  all  the  other  grounds,  so 
as  to  authorize  a  decree  for  him,  the  requisition  of  proof 
of  the  execution  of  the  original  deed,  when  none  had  been 
required  at  the  time  the  copy  was  offered,  would  be  errone- 
ous ;  and  the  decree  ought  to  be  reversed  and  annulled. 
And,  while  I  cannot,  at  this  stage  of  the  case,  and  on  this 
motion,  decide  that  the  plaintiff  made  out  his  right  to  re- 
lief upon  all  the  other  gi^ounds  of  his  case ;  still,  as  I  am 
under  the  impression  that  he  did  show  his  right  to  sue,  and 
to  have  the  benefit  of  the  deed  to  the  extent  of  the  debt 
claimed,  I  shall  overrule  the  motion  to  dissolve  the  injunc- 
tion for  want  of  equity,  as  all  these  questions  can  be  prop- 
erly raised  and  argued  on  the  demurrer  to  the  bill.  I  shall 
also  overrule  the  motion  to  dissolve  the  injunction  on  the 
denials  of  the  answer,  as  the  defendant  has  not  denied,  and, 
indeed,  could  not  deny,  the  equity  on  which  the  bill  is  re- 
tained." 

The  chancellor's  decree  on  the  final  hearing,  which  was 
rendered  at  the  same  term,  and  was  not  accompanied  by 
any  written  opinion,  was  as  follows  :  "  This  cause  coming 
on  to  be  further  heard,  as  well  upon  the  errors  alleged  in 
the  decree  sought  to  be  reviewed,  as  upon  the  pleadings 
and  proof  offered  in  the  cause,  was  submitted  for  decree 
without  argument ;  and  the  court  being  satisfied  that  the 
original  bill,  upon  which  the  decree  sought  to  be  reviewed 
was  rendered,  contains  a  case  for  the  equitable  interference 
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of  the  court,  and  that  the  court  erred  in  its  decree  on  said 
original  bill,  in  deciding  that  a  copy  of  the  deed  of  trust  of 
Daniel  McDougald  to  Seaborn  Jones  and  Robert  B.  Alex- 
ander, received  in  evidence  on  the  hearing  of  the  original 
cause  without  objection,  was  not  sufficient  to  show  that 
such  a  deed  was  executed, — it  is  therefore  ordered,  ad- 
judged, and  decreed,  that  the  demurrer  of  the  defendant 
Wilkerson  be  overruled,  and  that  the  decree  sought  to  be 
reviewed  be  reversed  and  annulled  for  the  error  aforesaid, 
but  not  on  the  ground  of  newly  discovered  testimony,  and 
that  the  original  cause  be  restored  to  the  docket  and  re- 
heard." 

From  this  decree  the  defendant  Wilkerson  sued  out  an 
appeal,  returnable  to  the  January  term  of  this  court, 
1860.  Pending  the  appeal,  Carey,  the  complainant  in  the 
original  bill  and  in  the  bill  of  review,  died ;  and  the  case 
was  revived,  on  motion,  against  William  Dougherty,  as  his 
successor  in  the  trust. — See  38  Ala.  320,  534. 

GoLDTHWAiTE,  RicE  &  Semple,  and  Geo.  D.  Hooper,  for 
appellant. 

W.  P.  Chilton,  W.  Dougheety,  L.  E.  Paesons,  and  D. 
Clopton,  contra. 

STONE,  J. — In  the  original  case  between  these  parties, 
the  decree  was  pronounced,  dismissing  the  complainant's 
bill,  at  the  November  term,  1855.  In  March,  1856,  the 
complainant  petitioned  the  chancellor  for  leave  to  file  a 
bill  of  review,  accompanying  his  petition  with  the  bill  he 
proposed  to  file  ;  and  the  chancellor  made  an  order,  grant- 
ing the  prayer  of  the  petition.  The  petition  for  leave  to 
file  the  bill  was  sworn  to  by  the  complainant,  and  sets 
forth  the  grounds  on  which  the  claim  is  based.  In  form, 
these  preliminary  proceedings  conform  to  the  rule. — Code, 
§1  2952-3 ;  P.  dt  31.  Bank  v.  Dundas,  10  Ala.  669 ;  Massie 
V.  Graham,  3  McLean,  43 ;  Story's  Eq.  PI.  §  420.  The  biU 
of  review  rests  its  claim  to  relief  on  the  two  grounds  of  error 
apparent,  and  newly  discovered  testimony.  The  chancel- 
lor decreed  in  favor  of  complainant  on  the  first  ground, 
and  denied  him  relief  on  the  second. 
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The  principles  which  govern  bills  of  review  grow  out  of 
the  ordinance  of  Lord  Bacon,  which  constitutes  the  foun- 
dation of  the  system,  and,  it  is  said,  has  never  been  de- 
parted from.  It  is  as  follows :  "  No  decree  shaU  be  re- 
versed, altered,  or  explained,  being  once  under  the  great 
seal,  but  upon  a  bill  of  review  ;  and  no  bill  of  review  shall 
be  admitted,  except  it  contain  either  error  in  law,  appearing 
in  the  body  of  the  decree,  without  farther  examination  of  mat- 
ters of  fact,  or  some  new  matter  which  hath  arisen  after 
the  decree,  and  not  any  new  proof  ivhich  might  have  been  used 
ivhen  the  decree  ivcls  made.  Nevertheless,  upon  neiu  proof 
that  is  come  to  light  after  the  decree  made,  and  could  not  possi- 
bly have  been  used  at  the  time  lolien  the  decree  passed,  a  bill  of 
review  may  be  grounded  by  the  special  license  of  the 
court,  and  not  otherwise." — Dexter  v.  Arnold,  5  Mason,  310. 

In  the  English  chancery,  it  is  the  rule  to  embody  in  the 
decree  all  the  material  facts  of  the  case.  This  does  not  neces- 
sarily, or  even  generally,  include  the  evidence  which  estab- 
lishes the  facts ;  but  the  conclusions  of  the  chancellor,  the 
facts  found.  These  facts  may  consist  of  admissions  found 
in  the  pleadings,  proofs  furnished  by  documentary  evidence, 
or  convictions,  either  positive  or  inferential,  which  are  the 
result  of  parol  proof.  All  these  facts  are  presented  in  the 
body  of  the  decree ;  and  the  rule  there  is,  that  the  error 
which  will  justify  a  bill  of  review,  must  be  apparent  in  the 
body  of  the  decree.  The  testimony  cannot  be  looked  to, 
either  for  the  purpose  of  correcting  any  statement  of  fact 
found  in  the  decree,  or  of  supplying  any  fact  omitted  from 
the  statement.  Hence,  it  is  strictly  true  that,  in  England, 
the  ordinance  of  Lord  Bacon  has  never  been  departed  from. 
See  Perry  v.  Philips,  17  Vesey,  176 ;  O'Brien  v.  Connor^ 
2  Ball  &  Beatty,  152 ;  Haig  v.  Roman,  8  Clark  &  Fin.  370 ; 
Case  of  Fanshaio,  Hard.  174 ;  Combs  v.  Proud,  1  Cas.  in 
Chan.  54 ;  Mdlish  v.  Williams,  1  Vern.  166  ;  Trulock  v.  Roby, 
15  Sim.  277  ;  Mitf.  Ch.  PL  84 ;  3  Dan.  Ch.  Pr.  1727  ;  Story's 
Eq.  PI.  §  405. 

But,  in  this  country,  the  practice  has  never  prevailed 
of  embodying  or  expressing  the  facts  in  the  decree ; 
and  out  of  this  has  grown  a  modification  of  the  English 
rule,  so   as  to   accommodate  the  remedy,  as  far  as  prac- 
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ticable,  to  the  change.  In  South  Carolina,  it  is  held,  that 
a  bill  of  review  will  not  lie  for  error  apparent ;  for,  as  the 
decree  can  only  be  looked  to,  and  that  contains  no  state- 
ment of  facts  found,  there  can  be  no  such  thing  as  error 
apparent.— See  Manicjault  v.  Deas,  1  Bail.  Eq.  296  ;  Perkins 
V.  Lang,  1  McCord's  Ch.  30.  So,  in  Tennessee,  it  was  ruled 
that,  as  a  statement  in  the  body  of  the  decree,  of  the  facts 
on  which  it  rests,  furnishes  the  only  evidence  which,  under 
the  rule,  can  be  looked  to  on  the  question  of  error  appa- 
rent, the  omission  of  such  statement  is  itself  error  apparent, 
which  will  sustain  a  biU  of  review.— See  Burdine  v.  Shelton, 
10  Yerger,  41.  This  decision  gave  rise  to  a  statute  in  Ten- 
nessee.—See  Eaton  V.  Dickinson,  3  Sneed,  402.  So,  in 
Ohio,  it  was  decided  that,  if  no  statement  of  the  facts  was 
put  in  the  decree,  the  whole  record  of  the  former  suit,  in- 
cluding the  evidence,  was  open  to  examination  on  the  ques- 
tion of  error  apparent.— See  Ludlow's  Heirs  v.  Kidd, 
1  &  2  Ohio  Eep.  463 ;  Strader  v.  Byrd,  7  ih.  184 ;  Stevens 
V.  JLay,  ]  5  ih.  313. 

If  the  question  before  us  were  an  open  one  in  this  State, 
we  would  not  feel  inclined  to  adopt  the  rule,  either  of  South 
Carolina,  Tennessee,  or  Ohio.  But  it  is  not  an  open  ques- 
tion.—See  Caller  v.  Shields,  2  Stew.  &  For.  424;  P.  dt  3L 
Bank  v.  Dundas,  10  Ala.  667. 

The  rule,  as  modified  and  acted  on  in  the  American 
courts,  is  not  always  expressed  m  the  same  language.  It 
has  been  decided  that,  on  the  question  of  error  apparent, 
the  court  is  authorized  to  consult  and  examine  the  "  biU, 
the  answer  and  other  pleadings,  and  the  decree ;"  {  Whiting 
V.  Bank  U.  S.,  13  Peters,  14 ;)  "  the  bill,  answers,  and  other 
proceedings ;"  (Dexter  v.  Arnold, 5  Mason, 311 ;)  "the  bill, 
the  proceedings  thereon,  and  the  decree ;"  (Turner  v.  Ber- 
ry, 3  Oilman,  543;)  "the  pleadings  and  proof,  to  ascertain 
the  facts  on  which  the  decree  is  based." — P.  &  M.  Bank 
V.  Dundas,  10  Ala.  667. 

Mr.  Story,  in  his  Equity  Pleadings,  (section  407,)  says  : 
"  For  the  purpose  of  examining  all  errors  of  law,  the  bill, 
answers,  and  other  proceedings  are,  in  our  practice,  as  much 
a  part  of  the  record  before  the  court,  as  the  decree  itself ; 
for  it  is  only  by  a  comparison  with  the  former,  that  the 
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correctness  of  the  latter  can  be  ascertained." — See,  also, 
Mitford's  Ch.  PL  84,  and  notes;  3  Dan.  Ch.  Pr.  1727,  and 
notes ;  4  Bouv.  Ins.  347.  The  following  authorities  are 
confirmatory  of  this  yiew  :  Goodhue  v.  Churchman,  1  Barb. 
Ch.  597;  Getzler  v.  Saroni,  18  111.  517;  Randan  v.  Cart- 
right,  3  Texas,  268  ;  Kennedy  v.  Georgia  State  Bank,  8  How. 
U.  S.  609  ;  Webb  v.  Pdl,  3  Paige,  371 ;  Foy  v.  Foy,  25  Miss. 
212. 

All  the  cases,  English  and  American,  except  those  from 
Ohio,  agree  in  this,  that  on  bill  of  review  for  error  appa- 
rent, judgments  or  inferences. of  fact  cannot  be  tried  or  re- 
tried. If  the  chancellor,  on  the  first  trial,  has  decided  that 
a  fact  exists,  or  does  not  exist ;  or,  if  the  decree  be  silent  on 
the  question  of  what  the  evidence,  or  any  part  of  it,  proves, 
or  fails  to  prove, — then  such  evidence  cannot  be  looked  to 
or  considered  on  the  question  of  granting  a  review  of  a 
decree  enrolled.  "  You  are  not  at  hberty,"  says  Mr.  Justice 
Story,  "  to  go  into  the  evidence  at  large,  in  order  to  estab- 
Hsh  an  objection  to  the  decree,  founded  on  the  supposed 
mistake  of  the  court  in  its  own  deductions  from  the  e\'i- 
dence."—  Whiting  v.  Bank  U.  S.,  13  Peters,  14.  "  From  the 
very  nature  of  the  proceeding"  [bill  of  review],  "it  is 
manifestly  necessary  to  state  all  of  the  proceedings  in  the 
original  cause,  except  the  e^ddence  on  which  the  court 
found  the  facts  on  which  it  proceeded  to  render  a  decree. 
Upon  a  bill  of  review,  the  sufficiency  of  the  evidence  to 
establish  the  facts,  as  found,  cannot  be  controverted.  It 
is  not  of  a  misjudging  of  the  facts  that  a  party  can  com- 
plain, but  for  an  improper  determination  of  the  law." 
Turner  v.  Berry,  3  Gilman,  544.  Facts  may  be  looked  to, 
but  not  the  evidence  which  proves  or  disproves  those  facts. 
See  authorities  supra  ;  also,  Dougherty  v.  Morgan,  6  Mon- 
roe, 152;  Barnurn  v.  JIcBaniels,  6  Verm.  179;  Evans 
V.  Clement,  14  111.  208;  Wiser  v.  BlachJy,  2  Johns.  Ch.  491 ; 
Burdine  v.  Shelton,  lOYerger,  41-45. 

Lord  Eldon,  in  the  case  of  Perry  v.  Philips,  (17  Yesey, 
178,)  while  stating  that  the  error,  which  will  justify  a  bill 
of  review,  must  be  apparent,  and  of  matter  of  law,  uses 
the  remark,  that  "there  is  a  great  distinction  between  error 
in  the  decree,  and  error  apparent ;  the  latter  does  not  ap- 
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plj  to  merely  erroneous  judgment."  Whether  this  distinc- 
tion, which  does  exist,  is  expressed  with  that  clearness 
which  will  enable  the  profession  to  comprehend  it  readily, 
is  not  for  us  to  determine.  Lord  Manners,  in  the  case  of 
O'Brien  v.  Connor,  (2  Ball  &  Beatty,  154,)  was  more  happy. 
He  says,  the  ground  of  a  bill  of  review  must  be  "  an  error 
in  point  of  law ;  that  is,  an  erroneous  result  drawn  by  the 
court  from  the  facts  apparent  on  the  record." 

What  Lord  Eldon  really  meant  by  the  expression,  "  er- 
roneous judgment,"  is  shown  by  his  own  decisions,  and  by 
all  the  authorities,  to  be  what  we  have  stated  above ; 
namely,  that  it  is  not  permissible  to  look  at  the  testimony, 
with  a  view  of  determining  whether  the  chancellor  scanned 
it  properly,  allowed  it  proper  weight,  or  drew  correct  in- 
ferences from  it.  These  are  questions  which  arise  on  ap- 
peal, but  not  on  bill  of  review.  Li  the  latter,  the  chancellor 
deals  with  record  facts,  not  the  evidence  which  goes  to 
prove  them. 

It  is  also  said,  that  the  error  apparent,  which  will  uphold 
a  bill  of  review,  must  be  an  error  of  law.  This  is  true ;  but 
it  is  doubtful  if  it  be  sufficiently  definite.  It  may  consist 
of  error  of  law  in  the  ordinary  acceptation  of  that  expres- 
sion ;  such,  for  instance,  as  misjudging  and  misapplying 
the  law  to  the  facts .  stated ;  an  erroneous  and  illogical 
conclusion  from  given  premises.  Or  it  may  consist  of  an 
inadvertence ;  such  as  mistaking  one  name  for  another 
name,  or  one  thing  for  another  thing.  This  sometimes 
springs  from  a  confused  understanding  of  the  names  of 
parties,  or  of  the  description  of  property  in  controversy. 

There  are  some  old  decisions,  which  confound  the  expres- 
sion, "error  apparent,"  -with.  jxi^paUe  error,  or  inadvertence  ; 
and  the  tendency  of  these  decisions  is  to  confine  the  relief 
for  error  apparent  to  that  class  of  accidental,  or  inadvertent 
errors,  on  which  the  chancellor  does  not  appear  to  have 
exercised  his  judgment  or  reasoning  powers. —  See  IViser  v. 
BlacMij,  2  Johns.  Ch.  491 ;  Caller  v.  bhiekh,  2  Stew.  &  Por. 
417  ;  Williams  v.  Murphy,  1  Porter,  40.  These  decisions 
were  probably  caused  by  the  example  of  error  apparent 
given  by  Lord  Eldon,  in  the  case  of  Perry  v.  Fhilips, 
17  Yesey,  178.     It  is  doubtful  if  this  ever  was  the  correct 
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rule. — See  Combs  v.  Proud,  1  Cas.  in  Ch.  54 ;  Mellish  v.  Wil- 
liams, 1  Vern.  166. 

But,  whatever  the  rule  may  have  been  originally,  the 
modern  decisions  have  clearly  defined  it  to  be  what  we 
have  declared  above.  In  Evans  v.  Clement,  (14  111.  209,) 
the  court,  speaking  of  the  rule,  said,  it  "has  now  become 
weU  settled,  that  the  court  will,  on  such  a  bill,  reverse  or 
revise  its  own  decree,  for  an  erroneous  application  of  the 
law  to  the  facts  found,  whenever  a  court  of  appeals  would 
do  so  for  the  same  cause."  The  following  authorities,  in 
the  statement  of  the  principle  and  in  the  relief  granted, 
sustain  our  view : — P.  (&  31.  Bank  v.  Dundas,  10  Ala.  667 ; 
Mitf.  Eq.  PI.  84;  Bank  U.  S.  v.  Ritchie,  8  Peters,  140; 
Tomlinson  v.  McKaig,  5  Gill,  278  ;  Hollingsworth  v.  3IclJonald, 
2  Har.  &  Johns.  238 ;  Alexander  v.  Slavers,  7  B.  Monroe, 
355  ;  Whiting  v.  Bank  U.  8.,  13  Peters,  14 ;  Barnum  v. 
3IcDaniels,  6  Verm.  179  ;  Randon  v.  Cartright,  3  Texas,  268 ; 
O'Brien  v.  Connor,  2  Ball  &  Beatty,  154  ;  Trulock  v.  Bobey, 
15  Sim.  277. 

Our  predecessors,  in  the  case  of  P.  &  31.  Bank  v.  Dundas, 
(10  Ala.  667,)  fell  into  a  verbal  inaccuracy,  when  they  said 
that  the  court,  on  bill  of  review,  could  look  into  the  proof, 
to  ascertain  the  facts  upon  which  the  decree  was  based. 
They  could  not  have  meant  the  testimony  in  the  general 
sense  of  that  term  ;  for  that  would  have  been  contrary  to 
what  they  had  just  announced  was  the  rule — namely,  that 
the  bill  would  not  lie  "for  error  merely  in  the  judgment." 
It  also  stands  opposed  to  all  the  authorities  on  the  subject, 
English  and  American,  except  the  decisions  in  Ohio.  What 
they  meant  must  have  been  the  pleadings  and  proceedings 
in  the  cause;  for  facts  established  by  admissions  in  the 
pleadings,  or  shown  to  exist  in  the  proceedings  in  the  cause, 
are  as  clearly  part  of  the  record  within  the  American  rule, 
as  if  they  were  recited  in  the  decree. 

Several  able  and  well-considered  opinions  discuss  facts 
of  the  class  stated  above,  and  make  them  the  basis  of  relief. 
In  the  case  of  the  U.  S.  Bank  v.  Bitchic,  (8  Peters,  140,) 
Chief-Justice  Marshall,  delivering  the  opinion,  consulted 
and  commented  on  all  the  pleadings,  the  return  on  the  pro- 
cess, the  order  appointing  the  guardian  ad  litem,  the  decree. 
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statement  of  the  facts — as  well  those  facts  which  are  proved 
by  the  testimony,  parol  and  documentary,  as  those  estab- 
lished by  the  pleadings  and  the  after  proceedings — it  is 
manifest  that,  under  the  American  rule,  the  relief  afforded 
by  bills  of  review  for  error  apparent  is  much  less  exten- 
sive than  that  which  is  administered  under  the  English 
rule. 

We  are  not  able  to  fully  harmonize  all  the  American 
authorities  on  this  question.  We  think,  however,  that  a 
decided  preponderance  of  them,  both  in  numbers  and 
ability,  estabHshes  the  proposition,  that  on  the  inquiry  of 
^rror  apparent,  which  will  uphold  a  bill  of  review,  the  court 
is  permitted  to  examine  the  whole  record  of  the  former  suit — 
the  entire  proceedings — except  that  which  may  be  classed 
as  testimony. — See  authorities  supra;  also,  Barnum  v. 
McDaniel,  6  Yerm.  179 ;  Evans  v.  Clement,  14  HI.  208  ; 
Getzkr  V.  Saroni,  18  HI.  517. 

We  have  encountered  some  difficulty  in  determining, 
satisfactorily  to  ourselves,  whether,  under  the  denomination 
of  record  and  proceedings,  we  may  not,  on  bill  of  review  for 
error  apparent,  examine  evidence  that  was  submitted  in  the 
original  cause,  and  which  is  strictly  documentary  and  self- 
pro^dng.  We  find  no  authority  for  such  discrimination ; 
and  while  there  are  doubtless  many  cases,  (and  this  may  be 
one  of  them,)  in  which  such  practice  could  work  no  injustice, 
the  uncertainty  of  any  rule  we  might  lay  down,  and  its 
liability  to  abuse,  deter  us  from  making  any  attempt  to 
extend  a  principle,  which,  under  our  hberal  system  of 
appeals,  has  become  in  a  great  degree  unnecessary.  It  is 
not  without  the  range  of  possibihty  that  a  deed  or  mortgage, 
which  proves  a  cardinal  fact  in  a  cause,  is  self -proving  under 
our  statutes  (Code,  §  1275) ;  yet  the  record  may  contain 
parol  proof  which  satisfies  the  chancellor  that  such  deed  or 
mortgage  is  wholly  invalid  as  a  foundation  for  relief.  Now, 
suppose  that,  in  such  case,  the  chancellor  dismisses  the 
complainant's  bill,  without  stating  the  facts  on  which  his 
decree  rests.  In  such  case,  if  we  look  at  the  pleadings,  the 
documentary,  self -proving  evidence,  and  the  proceedings 
and  decree,  and  discard  from  our  consideration  the  parol 
proof,  the  record  will,  in  all  probability,  be  reversible  for 
error  apparent. 
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Without  inquiring  whether  other  cases  might  not  arise, 
which  would  present  the  Habihtj  of  any  such  rule  to  abuse, 
in  a  light  equally  glaring,  we  hold  that  documentary  evi- 
dence, even  though  self-proving,  is  not,  of  its  own  forcei 
examinable  on  bill  of  review  for  error  apparent.  This  rule 
embraces  all  record  and  documentary  evidence,  which,  to 
entitle  it  to  consideration,  must  be  offered  in  evidence,  and 
of  which  a  note  is  required  to  be  made  on  the  minutes,  under 
the  71st  rule  of  chancery  practice. — See  24  Ala.  XV.  It 
does  not  embrace  exhibits,  the  factum  and  legal  continuing 
validity  of  which  are  admitted  by  the  pleadings;  for 
they  stand  in  the  category  of  facts  stated  on  the  record,  and 
are  not  the  subject  of  proof  or  testimony. 

There  appears  to  be  no  uniform  rule,  in  the  American 
courts,  on  the  subject  of  the  form  of  decrees  in  chancery. 
Many  chancellors  embody,  in  one  continuous  order,  tho 
discussion  of  points  of  evidence,  and  its  credibihty  and 
weight — a  statement,  more  or  less  complete,  of  the  facts 
found — the  arguments,  both  of  fact  and  of  law,  on  which 
the  decree  is  based,  and  the  decree  itself.  Such  seems  to 
have  been  the  rule  with  Chancellor  Walworth,  and  with  tha 
chancellors  of  South  Carolina,  and  of  other  States.  Tha 
form  adopted  by  Chancellor  Kent  is  not  clearly  shown  ia 
the  reports ;  but  he  probably  made  no  separate  decree, 
other  than  the  entry  by  his  clerk  or  register  of  the  decrej 
which  he  sketched  in  his  opinion. 

In  this  State,  the  practice  of  chancellors  has  varied ; 
some  following  the  plan  which  seems  to  prevail  in  South 
Carolina,  while  others  have  separated  the  decree  from  the 
opinion ;  and  yet  others  have  pursued  the  plan  of  simply 
stating  results,  without  any  statement  of  facts,  or  of  argu- 
ments, to  support  them.  But,  whether  the  opinion  and  de- 
cree be  found  in  one  order,  or  in  separate  orders,  we  believe 
it  may  be  affirmed  as  universally  true,  that  the  opinion, 
if  one  be  delivered,  contains  premises  and  arguments,  which, 
in  the  mind  of  the  chancellor,  tend  to  sustain  the  conclu- 
sions expressed  in  the  decree.  The  deductions  and  state- 
ments of  fact,  made  in  the  opinion,  are  as  much  the  solemn 
and  deliberate  action  of  the  chancellor,  as  the  decree  itself. 
We  are  not  able  to  perceive  the  reason  for  a  rule,  which 


428  ALABAMA. 


McDduj^uIiI.s  Adiii'r  x.  Dougherty. 


hinges  the  admissibility  of  solemn  statements  of  fact  made 
by  the  chancellor,  on  the  accident  or  habit  which  may 
cause  him  to  place  his  facts  and  his  decree — his  premises 
and  his  conclusions — in  one  order,  or  in  two  orders. 

With  the  explan  ations  oflfered  above,  we  adopt  the  rule,  that 
on  the  question  of  error  apparent,  that  will  justify  a  bill  of 
review,  it  is  permissible  to  consult  all  the  fads  which  are 
apparent  in  the  pleadings,  in  the  process,  and  its  service, 
in  orders,  reports  confirmed,  and  opinions  and  decrees  of 
th'.^  chancellor. 

In  the  original  suit  between  these  parties,  the  chancellor 
dismissed  the  complainant's  bill,  on  the  single  ground  that 
the  complainant  had  not  furnished  sufficient  evidence 
of  the  execution  of  the  deed  of  assignment  from  Daniel 
McDougald  to  Jones  and  Alexander,  The  original  deed, 
as  we  learn  from  the  opinion,  was  not  produced;  and  what 
purports  to  be  a  copy  was  attached  to  the  bill  as  an  exhibit. 
Aside  from  the  fact  that  some  of  the  defendants  were 
infants,  the  answer  of  at  least  one  adult  defendant  failed 
to  admit  the  execution  of  the  deed  of  assignment.  This 
rendered  it  necessary  that  the  complainant  should  prove 
its  execution.  The  precise  ground  taken  by  the  chancellor, 
in  disposing  of  the  original  cause,  is  stated  in  the  opinion 
v,hic]i  accompanied  his  final  decree.  In  that  opinion  are  the 
following  statements : 

'"Many  interesting  questions  have  been  presented,  discussed 
by  counsel,  and  most  of  them  examined  by  me  with  great 
care  ;  but,  as  the  complainant  must  fail,  for  want  of  proof  of 
the  execution  of  the  deed  of  assignment  from  Daniel  McDou- 
gald to  Seaborn  Jones  and  Robert  B.  Alexander,  I  have 
thought  it  not  necessary  for  me  to  express  an  opinion  on  other 
questions.  This  deed  purports  to  have  been  executed  in 
Muscogee  county,  Georgia  ;  but  there  is  no  evidence  that 
it  was  ever  registered  in  that  State.  The  original  deed  is 
not  produced,"  etc. 

After  alluding  to  certain  testimony,  which  left  on  the 
mind  of  the  chancellor  a  doubt  whether  the  original  assign- 
ment had  or  had  not  been  destroyed,  the  chancellor 
proceeds  :  "  A  copy  of  what  purports  to  be  the  deed  is 
annexed  to  the  bUl;  and   the  witness   O'Neal,  who  was  a 
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deputy  of  the  clerk  of  the  county  court  in  this  county, 
testifies,  that  the  copy  appended  to  the  interrogatories  pro- 
pounded to  him,  (which,  no  doubt,  is  in  the  same  words  and 
figures  of  that  attached  to  the  bill,)  is  the  copy  of  an  orig- 
inal recorded  by  him  and  Simeon  O'Neal.  This  record 
has  annexed  what  purports  to  be  the  copy  of  the  certificate 
of  Thos.  M.  Kemp,  as  a  justice  of  the  peace  of  this  county, 
of  the  acknowledgment  of  the  deed  of  MoDougald  before 
him.  This  record  shows  that  the  deed  was  witnessed  by 
William  Henry  Watkins  and  John  A.  Norton,  both  of 
whom  are  proved  to  be  dead.  There  is  no  testimony  as  to 
whether  Simeon  O'Neal,  who  was  the  principal  clerk  of  the 
county  court  of  this  county  at  the  time  the  record  purports 
to  have  been  made,  is  dead ;  and  no  reason  is  shown  why 
his  deposition  was  not  taken.  Nor  is  there  any  evidence 
that  either  the  probate  office  of  this  county,  or  the  papers 
of  Alexander,  have  been  searched  for  the  original ;  nor  is 
the  hand- writing  of  McDougald,  either  of  the  subscribicg 
witnesses,  or  Kemp,  proved ;  or  that  the  latter  was  justice 
of  the  peace.  The  only  fact  which  we  have  certainly  estab- 
lished, is,  that  at  the  date  of  the  record,  a  paper  purporting 
to  be  such  deed  was  recorded.  Who  brought  it  to  the 
office  for  that  purpose,  or  who  took  it  away,  if  any  one, 
is  wholly  unproved.  Is  this  sufficient  to  show  that  such 
a  deed  was  executed  ?  The  record  of  a  deed  of  this  kind 
is  mere  notice,  and  can  not  dispense  with  proof  when 
offered  in  evidence.  The  certificate  of  the  justice  of  the 
peace  was  sufficient  to  authorize  its  registration ;  but  it 
can  have  no  efiect  [as  evidence]. — Desha,  Sheppard  (fi  Co.  v. 
Scales,  6  Ala.  3 06 ;  Cowen  &  Hill's  Notes,  1220.  Had  Kemp 
been  alive,  he  would  have  been  competent  to  establish  the 
deed,  as  it  was  acknowledged  before  him.  But  there  is  no 
law  which  makes  his  certificate  evidence,  even  if  it  had  been 
proved  that  he  was  a  justice  of  the  peace,  and  that  he  had 
in  fact  made  such  a  certificate ;  because  the  certificate  of  a 
justice  of  the  peace  to  such  a  deed  is  only  evidence  for  the 
single  purpose  of  registration." 

It  is  true,  as  stated  by  the  chancellor,  that  there  was  no 
statute  applicable  to  this  case,  which  made  the  certificate 
of  the  justice  of  the   peace   evidence  of  the  execution  of 
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a  deed  like  the  one  Avhich  is  the  foundation  of  this 
suit.  The  original  suit — the  one  in  which  he  pronounced 
the  decree  from  which  we  have  quoted — was  pending  on 
the  17th  January,  1853,  when  the  Code  became  operative  ; 
and  hence  the  proceedings  in  the  original  cause  were  not 
affected  by  the  provisions  of  that  body  of  laws. — Code,  §  12; 
Hiscox  V.  Hendree,  27  Ala.  216.  The  law  is  now  changed 
(Code,  §  1275) ;  but,  in  determining  the  question  of  the 
admissibility  of  the  deed  of  assignment,  the  chancellor  was 
governed  by  the  old  law,  which  did  not  make  a  mortgage, 
or  other  conditional  conveyance,  acknowledged  and  re- 
corded, evidence  without  proof  of  execution. — Clay's  Digest, 
153,  §  7  ;  ih.  154,  §  17  ;  ib.  255,  §  2. 

In  ruling  that  it  was  necessary  that  proof  should  have 
been  furnished  that  Thomas  M.  Kemp  was  a  justice  of  the 
peace,  the  chancellor  erred.  The  courts  judicially  know 
that  he  was  a  justice  of  the  peace  in  Russell  county  at  that 
time. — See  Ragland  v.  JVynn,  37  Ala.  32 ;  Doe  v.  Kelly, 
28  Ala.  181 ;  Ingram  v.  State,  27  Ala.  20 ;  1  Greenl.  Ev. 
§  6 ;  Despan  v.  Sicindler,  3  Mart.  (La.  N.  S.)  706  ,'  Follain 
V.  Lefevre,  3  Eob.  (La.)  14 ;  Lessee  of  Willidc  v.  Mills,  Peters 
C.  C.  429  ;  Hawks  v.  Kcnnehec,  7  Mass.  461  ;  Bipley  v.  War\ 
rev,  2  Pick.  596. 

In  the  decree,  affirming  the  legal  sufficiency  of  the  bil- 
of  review,  the  chancellor  decided  that  he  had  committed 
an  error  of  law  in  the  decree  in  the  original  cause,  in  this, 
that  he  had,  ex  rnero  motn,  rejected  the  deed  of  assignment 
as  not  proved,  (the  evidence,  as  he  said,  being  only  second- 
ary,) when  he  should  have  allowed  the  evidence,  offered  as 
it  was  witliout  objection.  It  is  probably  true  that  the 
chancellor,  if  this  question  was  properly  before  him,  did 
rightly  rule  that  he  should  not,  himself,  have  raised  this 
question  on  the  former  trial.  Secondary  evidence,  if  not 
objected  to,  is  good,  even  against  infant  defendants,  if  they 
have  been  represented  by  counsel,  and  there  does  not  ap- 
pear in  the  record  any  evidence  that  their  interests  have 
been  neglected.— See  1  Dan.  Ch.  Pr.  95  ;  ib.  203-5  ;  Tilht- 
son  V.  Hargrove,  3  Mad.  495 ;  Wall  v.  Busliby,  1  Bro.  C.  C. 
488;  Pearson  v.  Darrington,  32  Alsi.  245;  31  ills  v.  Dennis, 
3  Johns.  Ch.  368  ;  Knickerbocker  v.  Defreest,  2  Paige,  305. — 
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But  see  Clark  v.  Gilmer,  28  Ala.  265 ;  Johnston  v.  Shaw, 
31  Ala.  594. 

But  how  did  the  chancellor  know,  while  pronouncing  on 
the  sufficiency  of  the  bill  of  review,  that  his  decision  in 
the  original  cause  had  been  made  ex  mero  motu  ?  Evidently, 
he  could  not  consult  his  own  personal  recollection.  He 
was  allowed  to  look  only  at  the  former  record  for  informa- 
tion on  which  to  act.  To  permit  the  chancellor,  in  such  a 
case,  to  consult  his  own  recollection,  would  be  to  lay  down 
one  rule  for  cases  where  the  same  chancellor  presides  at 
both  trials,  and  a  different  rule  where  the  two  trials  are 
had  before  different  chancellors.  Such  a  rule  could  not  be 
sound. 

But  it  is  probable  that  the  chancellor  was  legally  and 
sufficiently  informed  that  he  had  rejected  the  evidence 
without  motion  therefor,  or  objection  to  it.  In  obedience 
to  the  71st  rule  of  the  chancery  practice,  a  note  of  the  tes- 
timony offered  by  each  party  was  entered  on  the  minutes. 
This  note  seems  full  and  complete.  The  different  parts  of 
the  testimony  offered  for  complainant,  are  numbered  con- 
secutively, from  1  to  15.  At  numbers  7  and  9  the  minute- 
entry  says,  "the  introduction  of  which  is  objected  to  by 
the  defendants."  To  no  other  offer  of  evidence  does  the 
record  show  that  any  objection  was  made.  We  must  con- 
clude, then,  that  the  other  testimony  was  offered  and 
produced  without  objection.  Indusio  unius  estexdusio  alte- 
rius.  The  offer  which  probably  relates  to  this  subject, 
is  in  the  following  language  :  "8th — A  transcript  of  a 
deed  of  assignment  from  Daniel  McDougald  to  Jones 
and  Alexander."  This  note  of  the  evidence,  entered  on 
the  minutes,  must  be  regarded  as  the  act  of  the  court ;  and 
we  think  it  is  open  to  examination,  as  part  of  the  "pro- 
ceedings," on  the  question  of  error  apparent. 

But  there  is  nothing  in  the  opinion  of  the  chancellor,  or 
the  decree  in  the  original  cause,  which  makes  this  "transcript 
of  a  deed  of  assignment"  one  of  the  facts  proved,  or  which 
shows  the  existence  and  contents  of  such  an  instrument.  All 
we  know  is,  that  a  transcript  of  a  deed  was  offered,  and  re- 
jected, because  it  was  not  proved.  We  have  shown  above, 
that  the  chancellor  was  not  permitted  to  look  at  the  copy  deed 
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found  in  the  record  ;  nor  can  we  consider  it,  in  determining 
whether  there  is  error  apparent.  Strike  that  copy  of  the 
assignment  from  our  view,  and  how  will  the  record  stand  ? 
A  transcript  of  a  deed  of  assignment  from  McDougald  to 
Jones  and  Alexander  was  offered.  What  were  its  contents 
and  date  ?  The  chancellor  says,  that  the  witness  O'Neal 
testifies,  that  the  copy  appended  to  interrogatories  pro- 
pounded to  him,  "is  the  copy  of  an  original  recorded  by 
him  and  Simeon  O'Neal."  The  chancellor  adds,  that  he 
has  no  doubt  that  the  copy  spoken  of  by  O'Neal  "is  in  the 
same  words  and  figures  of  that  attached  to  the  bill."  Now, 
if  we  admit  that  this  contains  a  statement  by  the  chan- 
cellor, as  a  fact  proved,  that  the  copy  mentioned  by  O'Neal 
is  a  copy  of  the  exhibit  to  the  bill,  it  is  clear  that  the  state- 
ment of  the  chancellor  does  not  afiirm,  as  a  fact  found, 
that  the  copy  spoken  of  by  the  witness,  "is  the  copy  of  an 
original  recorded  by  him  and  Simeon  O'Neal."  His  lan- 
guage is,  that  the  witness  testifies.  This  may  be  true,  and 
the  chancellor  may  not  have  believed  the  testimony  of  this 
witness ;  or,  his  testimony  may  have  been  overborne  by 
irresistible  proof.  The  chancellor,  as  we  have  shown,  could 
look  only  at  the  facts  found — not  the  testimony  which 
proved  them. 

But,  leaving  the  transcript  of  the  deed  of  assignment  out 
of  view,  there  is  nothing  left  in  the  proceedings,  opinion,  or 
decree  of  the  chancellor,  which  shows,  or  affirms,  as  a  fact, 
that  the  transcript  or  record  offered  was  a  copy,  either  of 
the  exhibit  to  the  bill,  or  of  the  copy  about  which  O'Neal 
testified.  The  exhibit  to  the  bill  is  not  even  certified  ;  its 
execution  is  not  admitted  in  the  pleadings,  and  there  is,  in 
the  record,  no  statement  that  it  is  proved.  The  statement 
of  the  chancellor,  in  regard  to  the  copy  of  which  O'Neal 
speaks,  is,  that  he  iestijies  it  was  recorded — not  that  it  is 
proved.  The  statement  in  regard  to  the  "transcript"  or 
"record"  offered,  not  only  fails  to  show  it  was  proved,  but 
rejects  the  paper,  because  it  was  not  proved.  Hence, 
we  cannot  know  the  date  or  contents  of  the  transcript 
offered,  nor  that  it  was  a  copy  of  the  exhibit  to  the 
bill. 

But  there  is  another,  and,  if  possible,  more  glaring  defect 
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in  this  feature  of  the  case.  The  transcript,  or  record,  (as 
it  is  indifferently  called,)  being  left  out  of  view,  the  record 
furnishes  no  evidence,  which  we  can  regard,  that  such 
transcript  or  record  was  certified  by  the  clerk,  or  any  other 
custodian  of  the  deed,  or  of  a  registered  copy  of  it.  The 
ov^j  authentication  of  this  transcript  or  record,  which  the 
chancellor  mentions  in  his  opinion,  is  in  the  following 
words  :  "The  record  has  annexed  what  purports  to  be  the 
copy  of  the  certificate  of  Thomas  M.  Kemp,  as  a  justice  of 
the  peace  of  this  county,  of  the  acknowledgment  of  the 
deed  by  McDougald  before  him."  "Who  made  out  the  copy, 
called  a  record  or  transcript,  or  who  certified  it,  if  any  one, 
we  are  left  to  conjecture.  From  what  is  stated  above,  it 
will  be  seen  that  we  discriminate  between  the  two  proposi- 
tions,— first,  that  the  deed  was  rejected  by  the  chancellor 
ex  mero  motu,  and,  second,  that  it  was  rejected  because  it 
was  secondary  evidence.  Of  the  first,  we  hold  that  he  was 
sufficiently  advised  by  the  record.  Of  the  second,  he  had 
no  evidence  which  he  could  regard. 

These  reflections  lead  us  to  declare,  that  there  was 
nothing  legitimately  before  the  chancellor,  which  enabled 
him  to  affirm  that  his  former  decree,  rejecting  the  deed  of 
assignment  as  not  proved,  was  based  on  the  theory  that 
the  evidence  was  only  secondary.  From  anything  that  we 
can  know,  the  paper  offered  bore  no  marks  of  authenticity ; 
and  offered  no  claim  to  be  considered  secondary  evidence, 
nor,  indeed,  evidence  at  all.  Although  the  chancellor,  in 
his  opinion  in  the  original  cause,  gave  some  reasons  which 
were  insufficient  and  unsound,  there  is  nothing  which  shows 
that  he  erred  when  he  declared  that  the  execution  of  the 
deed  was  not  proved.  The  present  record  does  not  pre- 
sent a  case  of  error  apparent  which  will  uphold  a  bill  of 
review. 

[2.]  The  other  ground  on  which  the  complainant  seeks  to 
have  the  decree  in  the  original  cause  reviewed  and  reversed, 
is  newly  discovered  evidence  of  the  execution  of  the  deed ; 
proof  which  existed  in  time  to  be  used  in  the  original  suit, 
but  of  which,  it  is  alleged,  the  complainant  had  no  know- 
ledge. It  is  also  claimed  that  the  complain  at  has  shown  a 
sufficient  excuse  for  the  non-production  of  this  evidence  on 
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the  original  trial,  to  bring  liimself  within  the  rule.  We 
need  not  decide  this  question.  The  testimony  newly  dis- 
covered is  parol  proof — consists  in  swearing,  and  is  cumu- 
lative. It  relates  to  a  fact  or  facts — the  execution  and  last 
known  custody  of  the  deed — which  were  in  issue,  and  were 
attempted  to  be  proved  in  the  former  suit.  The  rule  is 
inflexible,  and  rests  in  the  soundest  public  policy,  that  parol 
cumulative  testimony  to  a  fact  in  issue  in  an  original  cause, 
cannot  be  the  foundation  of  a  bill  of  review.  To  allow 
such  testimony  would  invite  to  the  greatest  abuse — nay, 
sometimes,  to  subornation  of  perjury ;  and  would  tend  to  al- 
most endless  litigation.  Interest  reipubliae,  ut  sit  finis  litiicm. 
Caller  v.  Shields,  2  Stew.  &  Por.  423 ;  Dexter  v.  Arnold, 
5  Mason,  312 ;  Rexpass  v.  McLana]ian,  Hardin's  Kep.  342  ; 
■Livingston  v.  Huhbs,  3  Johns.  Ch.  124;  Her  v.  Routli 
3  How.  Miss.  292 ;  Foy  v.  Foy,  25  Miss.  212  ;  Love  v. 
Bleioit,  1  Dev.  &  Bat.  108 ;  Head  v.  Head,  1  A.  K.  Marsh. 
121 ;  Norris  v.  LeNeve,  3  Atk.  36 ;  Taylor  v.  Sharp,  3  Pre. 
Wms.  371;  Wdlan  v.  WiUan,  16  Yesey,  88;  Young  v. 
Keighly,  ih.  351. 

The  wisdom  of  this  rule  is  confirmed  by  the  analogous 
principle  in  reference  to  new  trials  at  law,  on  the  ground 
of  newly  discovered,  cumulative  testimony. —  Watts  v.  Hoio- 
ard,  7  Mete.  478  ;  Kirby  v.  Waterford,  14  Yerm.  414  ;  Den 
V.  Wintermute,  1  Green,  N.  J.  177 :  Com.  v.  Flanagan, 
7  Watts  &  Serg.  4i5 ;  Fenin  v.  Protection  his.  Co.,  16  Ohio, 
147 ;  Schlencker  v.  Bisley,  3  Scam.  483 ;  Smith   v.  Schultz 

1  Scam.  490  ;  Broiun  v.  Siacey,  5  Pike,  403  ;  Com.  v.  Mur- 
ray, 2  Ashm.  41 ;  Com.  v.  Williams,  ih.  69  ;  Rohins  v.  Foivler, 

2  Pike,  133;  McGavock  v.  Broion,  4  Humph.  251 ;  Tomlin 
^.  Den  d.  Cox,  4  Harris.  N.  J.  76.  See,  also,  3  U.  S.  Digest, 
p.  578,  §  718. 

The  decree  of  the  chancellor  is  reversed,  and  a  decree 
here  rendered,  dismissing  the  bill  of  review.  Let  the  ap- 
pellee pay  the  costs  in  this  court,  and  in  the  court  below. 

A.  J.  WALKER,  C.  J.— I  agree  fully  with  my  brothers 
in  the  conclusion  which  they  have  attained,  and  assent  to 
the  judgment  rendered.  I  concur  also  with  all  that  is  said 
by  them  upon  the  subject  of  newly  discovered  evidence,  as 


JUNE  TEBM,  1864. 435 

McDoufjald's  Adm'r  v.  Dougherty. 

a  cause  for  a  review  of  the  original  decree.  Upon  the 
question  whether  there  is  error  apparent  in  the  original 
decree,  I  prefer  to  give  my  own  reasons,  and  not  to  com- 
mit myself  to  all  that  is  said  by  the  majority  of  the  court. 

The  imputation  of  error  apparent  rests  upon  an  opinion 
expressed  by  the  chancellor,  in  the  statement  of  the  reasons 
which  influenced  him  to  render  the  decree  dismissing  the 
bill.  Upon  the  concession  that  the  chancellor  was  in  error, 
when  he  was  led  by  his  argument  to  the  conclusion  that  he 
could  not  legally  treat  a  certain  paper  as  evidence,  it  fol- 
lows that  the  decree  was  rendered  for  a  wrong  reason,  but 
not  that  the  decree  itself  was  wrong.  It  is  sometimes  the 
case  that  correct  judgments  are  rendered  for  erroneous 
reasons.  Indeed,  in  this  case,  it  does  not  appear  that  the 
chancellor  would  have  rendered  a  different  decree,  if  he  had 
entertained  the  opposite  opinion  upon  the  point  of  evidence. 
There  are  other  questions  in  the  case,  the  consideration  of 
which  might  have  led  to  the  same  result.  Even  the  chan- 
cellor's opinion  in  the  original  cause  is  not  irreconcilable 
with  the  supposition,  that  the  ground  upon  which  he  puts 
his  conclusion  was  selected  from  a  group,  all  having  the 
same  tendency  and  effect.  It  can  not  be  affirmed,  from  the 
reading  of  the  chancellor's  opinion,  that  there  were  not 
several  other  Hues  of  argument,  approved  by  him,  which 
would  have  conducted  him  to  the  conclusion  expressed,  and 
which  he  omitted  to  state,  only  because  the  one  mentioned 
was  entirely  satisfactory  to  him,  and  was  deemed  capable 
of  easy  vindication.  It  would,  therefore,  be  as  unrea- 
sonable as  it  is  unprecedented  to  pronounce  the  decree  of 
the  chancellor  erroneous,  because  the  reason  given  by  him 
for  that  decree  was  incorrect.  Error  in  the  decree  itself  is 
indispensable  to  a  reversal  on  appeal.  On  bill  of  review, 
there  must  not  only  be  error  in  the  decree,  but  the  error 
must  be  "apparent."  An  assignment  of  error,  that  the 
chancellor's  opinion  was  wrong,  would  be  disregarded,  even 
on  appeal.  There  can  be  no  reversal  of  a  decree,  merely 
because  the  chancellor  has  erred  in  the  reason  given  for  it. 

Aside  from  the  reason  upon  which  the  chancellor  put  his 
decree  in  the  original  cause,  that  decree  was  right,  if  the 
bill  was  materially  defective,  or  if  any  valid  defense  set  up 
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in  the  answers  was  sustained  by  the  proof,  or  if  the  material 
allegations  of  the  bill  were  not  established.  Before  it 
could  be  ascertained  that  the  decree  was  erroneous,  it  would 
be  indispensable  to  examine  and  weigh  the  evidence  in  the 
cause,  a  large  mass  of  which  was  produced  on  the  trial. 
This  cannot  be  done  on  bill  of  review.  If  it  could,  the 
distinction  between  appeals  and  bills  of  review,  as  remedies 
for  errors,  which  is  carefully  kept  up  in  the  law-books 
would  be  destroyed.  —Perry  v.  Phillips,  17  Yesey,  173 ' 
Caller  v.  Shields,  2  St.  &  P.  417 ;  Bradshaiv  v.  Garrett, . 
1  Porter,  47  ;  P.  (k  31.  Bank  v.  Dundas,  10  Ala.  661. 

Some  modification  of  the  English  rule,  as  to  what  parts 
of  the  record  may  be  examined  on  the  bill  of  review,  has 
obtained  in  this  country ;  but  it  is  still  maintained  that  the 
evidence  can  not  be  examined  and  weighed  for  the  purpose 
of  testing  the  correctness  of  the  decree. — Dexter  v.  Arnold, 
6  Mason,  303  ;  Story's  Eq.  PL  §  407  ;  Tomlinson  v.  McKaig, 
5  Gill,  256 ;  Mitford's  Eq.  PI.  (Am.  ed.  1849,)  83-84,  n. ; 
4  Bouvier's  Ins.  §  4125 ;  3  Dan.  Ch.  PI.  &  Pr.  1727  ;  Caller 
V.  Shields,  supra;  P.  dt  31.  Bank  v.  Dundas,  supra;  Webb  v. 
Pell,  3  Paige's  Ch.  368 ;  Whiting  v.  United  States  Bank, 
13  Peters,  14. 

That  cannot  be  an  *'  error  apparent  on  the  face  of  the 
decree,"  or  an  "error  appearing  or  arising  on  the  body  of 
the  decree,"  (as  it  is  variously  expressed,)  which  can  only 
be  discovered  by  an  examination  of  the  evidence  and  the 
determination  of  its  weight  and  credibility.  The  correct- 
ness of  the  decree  is  always  the  question.  A  decree  can 
never  be  reversed  for  an  antecedent  error,  unless  the  erro- 
neousness  of  the  decree  itself  is  a  legal  sequence  of  such 
error.  The  erroneousness  of  the  decree,  here,  was  not  a 
legal  sequence  of  the  chancellor's  opinion  as  to  the  question 
of  evidence ;  and  the  decree  ought  not  to  be  reversed, 
because  that  opinion  may  be  considered  wrong.  That  the 
decree  was  wrong,  could  only  be  affirmed  upon  an  inquiry, 
which  cannot  be  made  upon  bill  of  review ;  and,  therefore, 
a  bill  of  review  can  not,  in  my  opinion,  be  sustained,  for 
error  apparent  in  this  case.  If  it  could,  we  might  have  the 
absurd  consequence  of  a  chancellor's  being  compelled  to 
reverse  a  decree  on  bill  of  review,  because  a  wrong  reason 
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was  stated  in  the  opinion,  when  it  was  plainly  seen  that  the 
decree  was  right ;  and  this  court  might  be  required  to  do 
the  equally  absurd  thing  of  approving  a  reversal  for  error 
apparent  in  an  original  decree,  which  decree  it  would  have 
affirmed  on  appeal.  No  court,  on  appeal,  or  bill  of  review, 
can,  consistently  with  justice  and  right,  or  with  the  law,  as 
I  understand  it,  deprive  a  party  of  his  decree,  unless  it  can 
be  affirmed,  upon  legal  principles,  that  the  decree  was 
wrong.  To  reverse  for  an  error  of  opinion,  where  the  right- 
fulness of  the  decree  does  not  depend  upon  it,  would  make 
a  party  responsible  for  that  which  he  had  no  agency  in 
procuring,  and  no  power  to  prevent,  and  which  may  have 
been  done  in  despite  of  his  protestations.  If  a  decree  is 
reversible  for  mere  error  in  the  reasons  given,  it  would  be 
far  better  that  chancellors  should  abandon  the  wholesome 
and  commendable  practice  of  filing  written  opinions ;  for 
they  will  add  to  the  uncertainties  of  the  law,  and  cumulate 
the  chances  of  reversal. 


THE  STATE,  ex  eel.   GKAHAM,  in  ee  EMERSON. 

[CERTIORAUI  TO  RKVISK   PROCEEDIXGS   UXDER  HABEAS    CORPUS.] 

1.  Liahility  of  furlough  cd  conscript  to  militia  serrice.~kn  enrolled  con- 
script, who  is  on  furlough,  is  not  liable  to  militia  duty  at  the  call  of 
the  State,  although  his  furlough  states  that  he  has  "made  application 
for  exemption  as  an  overseer." 

2.  Persons  tvifinn  conscript  ages,  held  constructive! y  in  militar'j  service  of  the 
Confederate  States,  and  not  subject  to  militia  duty.— Ul\d^;r  the  act  of  con- 
gress approved  February  17, 1864,  a  person  who  is  between  the  ages  of 
seventeen  and  forty-five  years,  and  who  is  not  shown  to  be  specially 
exempted,  is  constructively  in  the  military  service  of  the  Confederate 
States,  and  is  not  liable  to  militia  duty  at  the  call  of  the  State. 

On  the  15th  April,  1864,  Reuben  F.  Emerson  made  appli- 
cation by  petition,  to  the  probate  judge  of  Montgomery 
county,  for  the  writ  of  habeas  corpus,  to  procure  his  discharge 
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from  the  custody  of  Col,  Wm.  B.  Graham,  commanding  the 
second-class  militia  of  said  county.  In  his  return  to  the 
writ,  Col.  Graham  exhibited  his  authority  as  colonel  com- 
mandant of  the  county,  and  the  orders  of  the  governor 
calhng  into  service  the  second-class  militia  of  the  State ; 
and  alleged  that,  "pursuant  to  said  order,  the  said  Keuben 
F.  Emerson  reported  to  the  undersigned,  but  claimed  that 
he  did  not  belong  to  said  second-class  State  militia,  and  was 
not  liable  to  military  duty  as  one  of  said  class."  On  the 
hearing  before  the  probate  judge,  the  petitioner  offered  in 
evidence  a  paper  writing,  which  purported  to  be  signed  by 
the  enrolling  officer  of  the  county,  was  dated  April  2,  1864, 
and  stated  that  said  Emerson,  "having  been  enrolled  in  this 
office,  and  made  apphcation  for  exemption  as  an  overseer, 
is  hereby  furloughed  for  twenty  days,  to  await  action  upon 
said  application;"  and  the  endorsements  on  it  showed  that  the 
furlough  had  been  extended,  successively,  for  thirty  and 
sixty  days.  The  counsel  who  represented  the  State  objected 
to  the  admission  of  this  evidence,  but  his  objection  was 
overruled.  This  being  all  the  e\idence  adduced  on  the 
hearing,  the  probate  judge  discharged  the  petitioner.  Ex- 
ceptions were  reserved  on  the  part  of  the  State  to  the 
rulings  and  decision  of  the  probate  judge  ;  and  application 
is  now  made  for  the  writ  of  certiorari,  and  whatever  other 
remedial  process  may  be  necessary,  to  remove  the  proceed- 
ings into  this  court  and  revise  them. 

P.  T.  Sayre,  for  the  State. 
Geo.  Goldthwaite,  contra. 

Per  Curiam  :  It  may  be  conceded,  without  affecting  the 
result  of  this  case,  that  Mr.  Emerson  is  between  the  ages 
of  seventeen  and  forty-five  years,  and  is  therefore  liable  to 
mihtia  duty  on  the  call  of  the  State,  provided  he  is  not,  actually 
or  constructively,  in  the  army  of  the  Confederate  States  as  a 
conscript.  Possibly  this  inference  arises  from  the  uncontro- 
verted  statement  in  the  return  to  the  habeas  corpus,  that,  pur- 
suant to  the  call  of  the  colonel  commandant  in  the  second-class 
State  militia  in  the  county  of  Montgomery,  the  said  Reuben 
r.  Emerson  reported  to  the  said  colonel  commandant,  "but 
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claimed  that  he  did  not  belong  to  said  second-class  State 
militia,  and  was  not  liable  tg  military  duty  as  one  of  said 
class."  If  he  was  not  within  the  ages  above  specified,  the 
call  on  the  militia  did  not  reach  him. 

Taking,  then,  the  view  of  this  question  most  favorable  to 
the  State  in  the  present  application — namely,  that  Mr.  Em- 
erson was  between  the  ages  of  seventeen  and  forty-five — 
the  question  arises,  did  it  appear  to  the  judge  of  probate 
that  he  was  exempt  from  military  service  in  the  Confederate 
States,  and  therefore  liable  to  State  militia  duty  ?  Whether 
the  paper  called  a  furlough,  jDroduced  in  evidence  on  the 
trial,  was  legal  evidence  without  proof  of  its  execution, 
may  present  a  very  serious  question;  but  it  is  unnecessary 
to  decide  it  in  this  case.  If  the  paper  was  legally  in  evi- 
dence before  the  court,  it  only  proved  that  Mr.  Emerson 
was  a  soldier  in  the  Confederate  States  serAdce,  on  furlough. 
True,  the  furlough  recites  that  he,  Emerson,  had  "  made 
application  for  exemption  as  an  overseer ;"  but  it  does  not 
show  that  he  stood  in  the  condition  which  would  entitle 
him  to  the  exemption,  or  that  he  had  executed,  or  even 
ofi"ered  to  execute,  a  bond.  The  furlough  was  all  the 
evidence  in  the  cause.  Governed  by  the  unaided  inferences 
arising  from  the  fact  of  the  furlough,  we  can  come  to  no 
other  conclusion,  than  that  the  petitioner  was  a  conscript, 
out  on  furlough.  Such  furloughed  soldier  is  not  Hable  to 
militia  duty  on  the  call  of  the  State. 

[2.]  On  the  other  hand,  if  we  discard  the  furlough  from 
our  consideration,  then  there  was  no  evidence  before  the 
judge  of  probate ;  and  it  was  the  duty  of  that  officer  to 
discharge  the  petitioner  from  arrest  as  a  State  militia- man, 
because  he  was  constructively  in  the  army  of  the  Confed- 
erate States  as  a  conscript. 

Viewing  the  present  application  in  every  conceivable 
Hght,  we  think  there  was  no  eiTor  in  the  judgment  of  the 
judge  of  probate  prejudical  to  the  rightful  claims  of  the 
State  ;  and  the  writ  of  certiorari  is  refused. 
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Ex  Parte  CAIN. 

[petition  for  HABEAH    COltPUS.] 

1.  Exemption  of  "ministers  of  religion"  from  military  service,  under  act  of 
congress  approved  February  17,  1SG4. — A  "  minister  of  religion,  author- 
ized to  preach  according  to  the  rules  of  his  church,"  aud  "regularly 
employed  in  the  discharge  of  his  ministerial  duties"  on  the  17th  Feb- 
ruary, 1864,  is  exempted  from  military  service  by  the  10th  section  of 
the  act  of  congress  aiiproved  on  that  day  ;  and  his  right  of  exemption 
is  not  forfeited  by  the  fact  that  he  receives  no  compensation  for  hi8 
clerical  services,  and  is  engaged  in  a  secular  pursuit  as  the  moans  of 
subsisting  himself  and  his  family. 

2.  Jurisdiction  of  State  courts  to  discharge  enrolled  conscript  from  custody  of 
Confederate  States  officer. — The  State  courts  have  jurisdiction,  on  habeas 
corpus,  to  discharge  from  the  custody  of  an  enrolling  officer  of  the 
Confederate  States  a  person  who,  though  held  as  a  conscript,  is  ex- 
empted from  military  service,  as  "a  minister  of  religion  authorized 
to  preach  according  to  the  rules  of  his  church,"  by  the  10th  section  of 
the  act  of  congress  approved  February  17th,  1864. 

Application  bj  Robert  Cain,  for  the  writ  of  habeas  corpus, 
by  which  he  sought  to  procure  his  discharge  from  the  cus- 
tody of  Capt.  John  M.  Slaughter,  the  enrolhng  officer  of 
the  Confederate  States  for  the  county  of  Tuskaloosa,  who 
had  arrested  him  on  the  10th  August,  1864,  and  held  him 
as  a  conscript  under  the  acts  of  congress.  The  petition 
was  first  presented,  on  the  11th  August,  1864,  to  the  Hon. 
Wm.  S.  Mudd,  judge  of  the  third  judicial  circuit,  who,  on 
the  hearing  under  the  writ,  refused  to  discharge  the  peti- 
tioner, and  remanded  him  to  the  custody  of  the  enrolling 
officer.  The  petitioner  now  renews  his  application  to  this 
court,  and  attaches  to  his  petition,  as  an  exliibit,  a  certified 
copy  of  the  proceedings  had  on  the  hearing  before  Judge 
Mudd.  The  petitioner  claimed  to  be  exempt  from  military 
service,  on  the  ground  that  he  was  "  a  minister  of  religion, 
authorized  to  preach  according  to  the  rules  of  his  church, 
and  regularly  employed  in  the  discharge  of  his  ministerial 
duties."  The  enrolling  officer,  in  his  return  to  the  writ, 
denied  the  petitioner's  right  of  exemption  on  the  ground 
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specified ;  asserted  his  right  to  detain  him  as  a  conscript, 
under  the  orders  of  his  superior  officers,  and  the  authority 
of  instructions  from  the  bureau  of  conscription  at  Richmond, 
because  he  was  "  not  exclusively  dedicated  to  the  ministry, 
did  not  make  preaching  the  business  of  his  hfe ;"  and  in- 
sisted that  the  judicial  officers  of  the  State  had  no  jurisdic- 
tion to  interfere  with  his  custody  of  the  petitioner.  On  the 
evidence  adduced  at  the  hearing,  Judge  Mudd  decided, 
that  the  petitioner  did  not  make  out  his  claim  of  exemp- 
tion on  the  ground  of  his*  clerical  profession  ;  to  which 
ruling  and  decision  the  petitioner  reserved  a  bill  of  excep- 
tions. 

Wm.  R.  Smith,  for  the  petitioner. 

E.  H.  Maer,  for  the  Confederate  States. 

STONE,  J. — "  Every  minister  of  religion,  authorized  to 
preach  according  to  the  rules  of  his  church,  and  who,  at 
the  passage  of  this  act,  should  be  regularly  employed  in 
the  discharge  of  his  ministerial  duties,"  is  exempted  from 
military  service  in  the  armies  of  the  Confederate  States. 
Act  of  congress  approved  February  17th,  1864,  section  10, 
subd.  3.  The  proof  in  this  case  is  clear,  full,  and  convinc- 
ing, that  on  the  17th  of  February,  1864,  for  many  years 
preceding,  and  ever  afterwards,  the  petitioner  was  a  minis- 
ter of  rehgion,  being  regularly  ordained,  in  the  Primitive 
Baptist  church,  and  was  regularly  employed  in  the  dis- 
charge of  his  ministerial  duties.  Neither  this  court,  nor 
any  other  authority,  judicial  or  executive,  in  this  govern- 
ment, is  a  hierarchy,  clothed  with  the  power  of  determin- 
ing the  orthodoxy  of  any  religious  sect  or  denomination. 
It  does  not  vary  the  question,  in  the  present  case,  that  IVIr. 
Cain  belonged  to  a  sect  of  religionists,  who  perform  min- 
isterial labor  gratuitously ;  and  that  therefore  he  resorted 
to  some  secular  employment,  as  a  means  of  subsisting  him- 
self and  his  family.  If  regularly  employed  as  a  minister, 
the  fact  that,  in  the  interval  between  his  appointments,  he 
pursued  some  other  vocation,  which  did  not,  according  to 
the  rules  of  his  church,  disqualify  him  for  the  sacred  func- 
tions of  the  ministry,  cannot  take  his  exemption  from  him. 
28 
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The  language  of  the  act  of  congress  is,  "regularly  em- 
ployed." The  word  regularly  means,  according  to  rule — in 
uniform  order — methodically.  It  is  not  the  synonym  of 
continuously.  Mr.  Cain  was  employed  in  the  discharge  of 
his  ministerial  duties  regularly — according  to  rule — and 
was,  therefore,  exempt  from  military  service,  under  both 
the  letter  and  the  spirit  of  the  act  of  congress. 

[2.]  The  State  courts  have  jurisdiction  of  the  question 
presented  in  this  case.  Mr.  Cain,  as  we  have  shown 
above,  "  stands  absolutely  andcmconditionally  exempt  from 
military  service,  because  he  belongs  to  [a]  sect  or  class 
which  the  act  of  congress  declares  operates  an  exemption." 
The  enrolling  officer  has  erroneously  applied  his  authority  to  a 
person  not  within  its  scope. — Ex  parte  Hill,  38  Ala.  429,  458. 

The  counsel  engaged  in  this  cause  have  agreed  to  a  state 
of  facts,  and  have  consented  that  a  final  judgment  may  be 
rendered,  without  awaiting  a  return  to  the  writ  of  habeas 
carpus.  The  petitioner,  under  the  proof,  is  entitled  to  his 
discharge ;  and  the  writ  of  habeas  corpus  is  ordered  to  issue, 
unless  the  counsel  engaged  are  content  to  apply  to  the 
judge  below  for  the  relief  they  seek,  as  herein  indicated. 


Ex  Parte  MITCHELL. 

[petition  for  habeas  corpus.] 


.  Bight  of  exenxption  from,  military  seixicc  as  honded  agriculturalist. — 
When  a  persou  makes  application  for  exemption  from  military  service 
as  a  bonded  agriculturalist,  under  the  10th  section  of  the  act  of  con- 
gress approved  February  17,  1864,  and  shows  to  the  proper  officer  that 
he  has  a  right  to  make  such  application,  and  complies  with  all  the 
requisitions  of  the  law  on  his  part,  as  to  the  execution  and  delivery 
of  his  bond  ;  the  government  is  allowed  a  reasonable  time,  within 
which  to  ascertain  and  determine  whether  his  offer  is  in  conformity 
to  the  law,  and  to  accept  his  offer  ;  but  the  failure  of  the  government 
to  signify  its  acceptance  within  a  reasonable  time,  cannot  defeat  or 
prejudice  his  right  of  exemption  ;  nor  can  the  government  make  the 
approval  of  the  bond  by  any  officer  necessary  to  perfect  his  right. 
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2.  Burden  of  proof,  on  question  of  liability  to  militia  service. — On  habeas 
corpus,  by  a  person  who  is  held  in  custody  as  a  militia-man,  and  who 
claims  exemption  on  the  ground  that  he  is  in  the  military  service  of 
the  Confederate  States  ;  the  petitioner  having  shown  that  he  has  been 
enrolled  as  a  conscript,  the  onus  is  on  the  State  to  show  that  he  has 
been  discharged  from  that  service ;  and  proof  of  the  fact  that  he  has 
made  application  for  exemption  as  a  bonded  agriculturalist  is  not 
sufficient,  unless  it  is  also  shown  that  his  right  of  exemption  on  that 
ground  has  been  consummated  by  a  full  compliance  on  his  part  with 
all  the  requisitions  of  the  law. 

The  petitioner  in  this  case  made  application,  on  the  18th 
August,  1864,  to  the  probate  judge  of  Montgomery  county, 
for  the  writ  of  habeas  corpus,  to  procure  his  release  and  dis- 
charge from  the  custody  of  Capt.  Gray  Thigpen,  who 
held  and  detained  him  as  belonging  to  a  company  of  second- 
class  militia,  who  had  been  ordered  out  by  the  governor. 
"On  the  trial  of  the  cause,"  as  the  bill  of  exceptions  states, 
"the  petitioner  proved  that,  on  the  20th  May,  1864,  he 
was  enrolled  as  a  conscript  by  the  enrolHng  officer  of 
Montgomery  county,  under  the  act  of  congress  approved 
February  17,  1864;  that  he  subsequently  applied  for  an 
exemption  as  an  agriculturalist,  under  the  4th  paragraph 
of  the  10th  section  of  that  act ;  and  that,  on  the  5th  Au- 
gust, 1864,  he  was  furloughed  by  said  enrolling  officer,  for 
sixty  days,  to  await  decision  on  said  apphcation.  The 
State  then  introduced  as  a  witness  the  enroUing  officer  of 
said  congressional  district,  who  testified,  that  the  practice 
was  for  the  enrolled  men  to  make  application  for  exemption, 
under  said  paragraph,  to  the  enrolling  officer  of  the  county, 
by  whom  it  is  sent,  with  his  action  endorsed,  to  the  enroU- 
ing officer  of  the  congressional  district,  by  whom  it  is  exam- 
ined, his  action  thereon  endorsed,  and  sent,  with  bond,  <fec., 
if  approved  by  him,  to  the  office^  of  the  commandant  of 
conscripts  for  the  State,  Col.  H.  0.  Lockhart,  for  approval ; 
that  the  application,  when  acted  on  by  said  commandant 
for  the  State,  is  returned  by  him,  with  his  endorsement 
thereon,  to  the  enrolling  officer  of  the  congressional  dis- 
trict, and,  if  approved,  he  issues  the  final  exemption ;  that 
the  application  of  the  petitioner  in  this  case  was  approved 
by  the  enrolling  officer  of  the  county,  on  the  20th  May, 
1864,  and  sent  up  to  him  (witness),  by  whom  it  was  consid- 
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ered  as  complete  under  the  orders  and  regulations  then 
existing,  and  was  approved  by  him,  and  forwarded  to  the 
office  of  the  said  commandant  of  conscripts  for  action  ;  and 
that  it  had  not  been  sent  back  by  him.  The  witness  tes- 
tified, also,  that  there  were  orders  issued  since  the  20th 
May,  which  the  bond  may  not  have  been  in  accordance 
with.  The  petitioner  then  proved,  that  the  commandant  of 
conscripts  had  directed  his  appHcation  and  bond,  which 
had  been  sent  up  to  the  office  of  said  commandant,  to  be 
returned  to  the  enrolling  officer  of  said  congressional  dis- 
trict, for  revision,  with  this  endorsement  thereon,  made  by 
order  of  said  commandant :  'Montgomery,  July  20th, 
1864,  Respectfully  returned  for  revision ;  bond  must  be 
made  as  required  by  circulars  from  this  office,  of  20th  June, 
and  8th.  July,  1864';  and  that  said  application  and  bond 
had  not,  up  to  that  time,  been  returned.  This  being  all  the 
evidence  in  the  case,  the  probate  judge  decided  that  the 
petitioner  was  Kable  to  militia  service,  and  remanded  him 
to  the  custody  of  said  Thigpen ;  to  which  ruling  and  de- 
cision the  petitioner  excepted." 

The  petitioner  renewed  his  application  to  this  court  on 
the  5th  September,  1864,  and  appended  to  his  petition,  as 
an  exhibit,  a  copy  of  the  proceedings  had  before  the  pro- 
bate judge,  as  shown  by  the  bill  of  exceptions.  By  an 
agreement  of  record,  entered  into  between  the  counsel  of 
the  respective  parties  in  this  court,  it  was  admitted,  that 
the  bill  of  exceptions  should  show  "that  the  petitioner  was 
furloughed,  on  the  20th  May,  to  await  the  decision  of  his 
claim  to  exemption;  ijiat  his  furlough  was  renewed,  on  that 
ground,  from  time  to  time,  until  the  present ;  and  that  the 
sureties  on  his  bond  for  exemption  were  good  and  suffi- 
cient." * 

Geo.  Goldthwaite,  for  the  petitioner. 
P.  T.  Sayre,  for  the  State. 

A.  J.  WALKER,  C.  J:— The  petitioner  asks  for  a  dis- 
charge from  detention  in  the  service  of  the  State  as  a 
militia-man.  He  says  he  is  in  the  military  service  of  the 
Confederate  States,  and  therefore  cannot  belong  to  the 
State  militia.     The  State,  on  the  other  hand,  says  he  has 
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been  exempted,  as  an  agriculturalist,  by  the  Confederate 
States,  and  that  he  therefore  is  liable  to  render  service  in 
the  militia.  So  the  issue  of  the  case  is  an  affirmation  on 
one  side  of  exemption  from  the  military  service  of  the 
Confederate  States,  and  on  the  other  a  denial  of  it ;  and 
the  adjudication  of  this  issue  depends  upon  the  question, 
whether  such  proceedings  have  been  had  under  the  act  of 
congress  of  17th  February,  1864,  as  to  invest  the  petitioner 
with  an  immunity  from  service  in  the  army  of  the  Confed- 
erate States. 

The  facts  before  us  are,  that  the  petitioner  was  enrolled 
as  a  conscript ;  that  he  applied  for  an  exemption,  under  the 
4th  paragraph  of  the  10th  section  of  the  above-named  act ; 
that  his  bond  was  approved  by  the  enrolling  officer  of  the 
county,  on  the  20th  May,  1864,  and  sent  up  to  the  enrolling 
officer  of  the  congressional  district ;  that  it  was  approved 
by  the  latter  officer,  and  by  him  forwarded  to  the  com- 
mandant of  the  State ;  and  that  on  the  20th  July,  1864,  the 
commandant  endorsed  his  decision  on  the  bond  as  follows  : 
"EespectfuUy  returned  for  revision ;  bond  must  be  made  as 
required  by  circulars  from  this  office  of  25tli  June  and  8th 
July,  1864."  The  sureties  on  the  bond  were  good  and  suffi- 
cient, and  the  petitioner  has  been  continually  furloughed 
since  the  20th  May,  to  await  the  decision  of  his  claim  to 
exemption.  Upon  these  facts,  and  these  alone,  we  are  to 
decide  whether  the  exemption  of  the  petitioner  from  the 
military  service  of  the  Confederate  States  has  been  con- 
summated. 

The  act  of  17th  February,  1864,  only  gives  an  exemption 
where  the  following  conditions  exist :  1st,  that  there  were 
on  the  1st  January,  1864,  and  at  the  date  of  the  act,  fifteen 
able-bodied  field  hands,  between  the  ages  of  sixteen  and 
fifty,  on  the  plantation ;  2d,  that  there  was  no  white  male 
adult  on  the  plantation,  not  liable  to  military  service ; 
3d,  that  the  person  claiming  the  exemption  was,  on  the 
first  day  of  January,  1864,  either  the  owner  and  manager, 
or  the  overseer  of  the  plantation.  Whether  these  three 
conditions  existed  in  this  case,  we  are  not  informed.  The 
case,  however,  seems  to  have  been  treated  below,  as  it  has 
been  treated  by  counsel  in  this  court,  upon  the  concession 


446  ALABAMA. 


Ex  parte  Mitchell. 


that  they  did  exist ;  and  it  is  perhaps  inferrible  from  the 
fact  that  the  bond  was  approved,  and  forwarded  by  the 
local  enrolling  officer,  that  the  existence  of  those  conditions 
was  ascertained  by  him  before  he  acted  on  the  bond.  I 
shall,  therefore,  proceed  in  the  investigation  of  the  case 
upon  the  supposition,  that  the  status  of  the  petitioner  was 
such  as  to  entitle  him  to  apply  for  and  obtain  an  exemption 
by  complying  with  the  further  requisitions  of  the  law. 

The  law  of  17th  February,  1864,  requires  the  applicant, 
as  a  condition  precedent  to  the  exemption,  to  execute  a 
bond,  payable  to  the  Confederate  States  of  America,  "in 
such  form,  and  Tvith  such  security,  and  in  such  penalty,  as 
the  secretary  of  war  may  prescribe."  It  also  prescribes 
the  condition  of  the  bond,  and  requires  the  taking  of  a 
further  obligation  in  reference  to  the  sale  of  the  marketable 
surplus  of  provisions  and  grain.  On  the  18th  March,  1864, 
the  secretary  of  war,  acting  through  the  bureau  of  con- 
scription, prescribed  the  penalty  of  the  bond,  and  directed 
that  the  bond  should  be  secured  by  personal  security,  or  a 
deposit  of  treasury-notes.  On  the  24th  March,  1864,  the 
war  department  of  the  government^  in  what  is  denominated 
^^  Circular  No.  12,"  prescribed  the  form  of  bond,  which  em- 
braced the  specified  obligation  as  to  the  sale  of  the  market- 
able surplus  of  provisions  and  grain.  We  are  not  informed 
whether  the  bond  executed  by  the  petitioner  was  drawn  in 
conformity  with  the  prescribed  form,  or  was  in  the  pre- 
scribed penalty ;  and  we  have  no  means  of  ascertaining,  ex- 
cept as  we  may  infer  from  the  action  of  the  three  different 
officers  of  different  grades,  through  whose  hands  it  passed. 
It  is  inferrible  that  the  enrolling  officers  for  the  county  and 
congressional  district  decided  that  the  bond  was  correct  in 
every  particular,  when  they  approved  it.  Their  judgment 
of  approval  includes  such  a  decision.  No  such  inference 
can  be  drawn  from  the  conduct  of  the  commandant ;  for  he 
withheld  his  approval,  and  returned  the  bond  for  revision, 
with  a  direction  that  bond  must  be  made  conformable  to 
certain  orders  from  his  office.  This  action  must  be  deemed 
the  expression  by  that  officer  of  a  disapproval  of  the  bond. 

The  orders  of  the  war  department  contemplate  that  the 
enrolling  officer  should,  with  the  advice  of  an  advisory 
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board,  pass  upon  the  application,  and  accept  the  bond ; 
and  that  the  application  and  bond  should  be  transmitted 
to  the  commandant  of  the  State  for  his  approval.  General- 
Orders,  No.  26,  m,  IV;  General  Orders,  No.  33,  Vni. 
§§  3,  4,  5.  It  was  certainly  competent  for  the  government, 
through  the  war  department,  to  charge  some  particular 
ofl&cer  with  the  duty  of  accepting  the  bond,  and  approving 
it,  if  found  conformable  to  the  law  and  the  regulations ;  and, 
for  greater  security,  it  might  direct,  as  it  has  done,  that  the 
application  and  bond  should  pass  under  the  supervision  of 
two  oflficers  successively.  It  has  been  seen  that  the  secre- 
tary of  war  is  authorized  by  the  law  itself  to  prescribe  the 
form,  penalty,  and  security  of  the  bond.  The  secretary 
of  war  has  prescribed  the  form,  penalty,  and  security,  and 
designated  oflSicers  to  determine  the  conformabihty  of  the 
bond  to  his  directions,  and,  deciding  aflirmatively  upon 
those  points,  to  accept  and  approve. 

This  acceptance  and  approval  of  the  bond  may  be  given 
actually,  or  facts  may  appear  from  which  they  will  be  pre- 
sumed. If  the  applicant  for  an  exemption  should  execute 
and  dehver  his  bond,  in  conformity  to  the  law  and  orders 
governing  the  subject,  and  show  to  the  proper  officer  that 
he  was  of  the  class  of  persons  having  a  right  to  claim  an 
exemption,  the  law  would,  after  a  reasonable  time,  in  the 
absence  of  evidence  that  the  bond  has  been  acted  on,  pre- 
sume the  acceptance  and  approval. —  United  States  v.  Dan- 
dridge,  12  Wheaton,  64;  Postmaster- General  v.  NorveUy 
Gilpin's  E.  106  ;  Broome  v.  United  States,  15  Howard,  143 ; 
United  States  v.  Le  Barm,  19  Howard,  73;  Green  v.  Ward- 
well,  17  HI.  278 ;  Carmicliael  v.  Governor,  3  Howard,  236 ; 
Bruce  v.  Maryland,  11  Gill  &  J.  382 ;  State  v.  McAlpin,  4  Ire- 
deU's  Law,  140. 

The  act  of  congress  authorizes  the  bestowment  of  an 
exemption,  and  prescribes  the  consideration  and  condition 
precedent.  This  arrangement  under  the  law  has  the  simili- 
tude of  a  contract  between  the  agriculturalist  seeking  an 
exemption  and  the  government.  In  determining  the  rights 
of  the  parties  under  the  law,  we  must  allow  to  it  the  inci- 
dents of  a  contract,  so  long  as  the  law  remains  in  force. 
The  government,  by  a  law,  gives  the  right  of  an  exemption 
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to  a  certain  class  of  persons,  upon  their  compliance  with  a 
certain  condition.  When  they  have  complied  with  that 
condition,  they  have  a  right  to  an  exemption,  subject  to 
this  quahfication,  that  the  government  shall  have  a  reason- 
able time  to  ascertain  and  determine  whether  the  offer  is  in 
conformity  to  the  law  and  the  orders  adopted  in  pursuance 
of  it,  and  to  accept  the  offered  comphance.  This  I  under- 
stand to  be  the  law  of  contracts,  where  a  party  has  a  right 
dependent  upon  the  performance  of  a  condition,  which  he 
cannot  perform  without  the  acceptance  of  the  other  party. 
Addison  on  Contracts,  1132.  I  therefore  think  that,  while 
the  government  has  a  right  to  appoint  officers  to  accept 
and  approve  the  bond,  the  party  has  a  right  to  have  that 
acceptance  and  approval  announced  within  a  reasonable 
time ;  and  that  upon  a  failure  in  that  particular,  the  right 
of  exemption  springs  up,  as  it  would  have  done  with  an 
acceptance  and  approval. 

"While  the  war  department  has  a  right,  through  its  offi- 
cers, to  examine  and  accept  the  bond,   and  make  the  ap- 
proval of  the  bond  the   evidence   of  its   acceptance ;  the 
law  does  not  make  an  approval  indispensable  to  an  exemp- 
tion.    The  right  to    an  exemption    cannot  be  made   to 
depend  upon  the   approval  of  any  officer.     The  law  does 
not  subject  it  to  such  a  condition.     It  is  not  hke  the  case 
of  an  official  bond,  which  the  law  requires  to  be  approved 
by  some  particular  officer  or  court.     In  such  a  case  as  that, 
the  qualification  for  the  office,  and  acceptance  of  the  bond, 
are  not  complete  until  the  approval  is  given. — McClure  v. 
Coldough,  5  Ala.  65 ;  Crawford  v.  Meredith,  6  Ga.  552  ; 
McBride  v.  Commoniuealth,   2   Watts,  448;    Carraicliad  v. 
Governor,  3  How.  236 ;   United  States  v.  Le  Baron,  supra. 
Here,  the  law  does  not  make  the  right  of  exemption  depend 
upon  the  approval  of  the  bond  by  any  officer.     The  right 
exists  as  soon  as  the  government  has  had  a  reasonable 
time  to  examine  and  accept  it ;  and  the  secretary  of  war 
has  no  right  to   superadd  the  condition,  that  the  bond 
should  be  approved.    It  may  appoint  its  agents  and  officers, 
to  ascertain  whether  the  bond  is  in  accordance  with  the 
law  and  orders  of  the  department  passed  in  pursuance  of 
it,  and  prescribe  that  those  officers  shall  approve  the  bond ; 
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but,  if  the  applicant  has  'done  all  required  by  the  law,  and 
given  the  proper  bond,  the  officer  of  the  government  can- 
not, by  withholding  his  approval  for  an  unreasonable  time, 
or  by  disapproving  the  bond,  deprive  the  applicant  of  the 
exemption,  to  which  the  law  gives  him  a  right.  I  shall  not 
undertake  to  decide  what  is  a  reasonable  time.  It  is  not 
necessary  for  me  to  do  so  in  this  case.  I  will  remark,  how- 
ever, that  the  third  paragraph  of  the  orders  of  March  1st, 
1864,  (General  Orders,  No.  26,)  authorize  the  county  enroll- 
ing officer,  upon  approving  an  application,  to  grant  an 
exemption  for  a  period  not  exceeding  sixty  days,  upon  the 
evident  supposition,  that  sixty  days  was  long  enough  for 
the  examination  and  acceptance  or  approval  of  the  bond. 
This  seems  to  indicate  that,  in  the  view  of  the  department 
itself,  sixty  days  would  be  a  reasonable  time.  The  officers 
in  this  State  seem,  from  the  record  before  us,  to  have 
adopted  the  plan  of  granting  furloughs  during  the  interval 
of  the  pendency  of  the  application.  This  course  certainly 
does  not  lessen  the  necessity  for  diligence  in  passing  finally 
upon  the  applications. 

In  this  case,  it  does  not  appear  that  the  petitioner  had 
executed  the  bond  required.  Nothing  in  favor  of  the  bond 
is  shown,  except  that  the  sureties  were  good  and  sufficient. 
It  cannot  be  affirmed  that  he  has  done  what  is  necessary  to 
clothe  him  with  the  right  of  exemption.  He,  prima  facie, 
is  a  conscript  in  the  service  of  the  Confederate  States.  He 
is  proved  to  have  been  enrolled  as  a  conscript.  The  onus 
was  upon  the  State  to  show  his  exemption  from  that 
service.  This  the  State  has  failed  to  do,  as  far  as  we  can 
discover  from  the  record. 

I  decide,  that  the  judge  of  probate  erred  in  deciding, 
upon  the  evidence  before  him,  that  the  petitioner  was  not 
in  the  service  of  the  Confederate  States,  and  was  liable  to 
serve  the  State  in  the  militia.  Judge  Stone  concurs  with 
me  in  my  conclusion,  though  not  in  my  argument. 

The  judgment  of  the  probate  judge  is  reversed,  atid  the 
petitioner  discharged. 
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[PETITION  FOR    CERTIORARI  TO  REVISE  PROCEEDINGS  UNDER  HABEAS 

CORPUS.] 

1.  Exemption  of  mail-contractors  from  military  service. — Under  the  pro- 
visions of  the  act  of  congress  approved  April  14,  186.3,  (which  was 
expressly  excepted  from  the  operation  of  the  repealing  clause  con- 
tained in  the  act  approved  February  17,  1864,)  a  sole  contractor  for 
carrying  the  Confederate  States  mail,  on  a  route  of  more  than  ten 
miles  in  length,  is  exempted  from  military  service  in  the  armies  of 
the  Confederate  States,  although  his  contract  was  made  after  the 
passage  of  that  act. 

In  the  matter  of  the  petition  of  Edmimd  R.  Mitchell  for 
the  writ  of  habeas  corpus,  by  which  he  sought  to  obtain  his 
discharge  from  the  custody  of  Col.  H.  C.  Lockhart,  com- 
mandant of  conscripts  for  the  State  of  Alabama,  who  held 
and  detained  him  as  a  conscript.  The  petition  was  pre- 
sented to  the  probate  judge  of  Montgomery  county,  who, 
on  the  hearing  under  the  writ,  discharged  the  petitioner. 
A  bill  of  exceptions  was  reserved  to  the  ruling  and  decision 
of  the  probate  judge ;  and  application  is  now  made  to  this 
court  for  the  writ  of  certiorari,  or  other  remedial  process, 
to  revise  his  decision. 

B.  F.  Porter,  for  the  Confederate  States. 
GouDTHWAiTE,  EiCE  &  Semple,  contra. 

STONE,  J.— Edmund  IVIitchell,  the  petitioner  for  habeas 
corpus  in  the  court  below,  after  he  was  enrolled  as  a  con- 
script, placed  in  a  camp  of  instruction,  and  assigned  to  a 
company  and  to  duty,  became  sole  contractor  for  carrying 
the  Confederate  mail  on  a  route  of  more  than  ten  miles  in 
length'.  The  act  of  congress,  approved  April  14,  1863, 
declares,  "that  the  contractors  for  candying  the  mails  of  the 
Confederate  States,  shall  be  exempt  from  the  performance 
of  military  duty  in  the  armies  of  the  Confederate  States, 
from  and  after  the  passage  of  this  act,  during  the  time  they 
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are  such  contractors." — Acts  of  1st  congress,  3d  ses.,  p.  107. 
It  is  contended,  that  Mr.  Mitchell  cannot  claim  the  benefit 
of  this  exemption,  because  he  became  a  contractor  after 
the  enactment  of  the  statute,  and  after  his  enrollment  as  a 
conscript,  and  assignment  to  duty.     We  do  not  think  this 
objection  sound.     In  the  very  section  of  the  act  of  con- 
gress which  grants  the    exemption  to  maU-contractors, 
copied  above,  is  found  the  following  proviso  :  "That  no  per- 
son to  whom  a  contract  for  carrying  the  mails  may  be 
transferred,  with  the  consent  of  the  post-office  department, 
after  the  passage  of  this  act,  shall  be  exempt  from  mihtary 
service  on  that  account."     Under  a  well-known  rule  of  con- 
struction, the  plain  inference  from  this  proviso  is,  that 
persons  who  became  mail-contractors  after  the  enactment 
of  the  statutory  exemption,  are  embraced  in  its  provisions, 
unless  their  contract  for  carrying  the  mails  was  trans- 
ferred to  them  after  the  passage  of  the  a^t.    Indusio  unius 
est  exdusio  alterius.    There  is  nothing  in  the  record  before 
us,  which  tends  to  show  that  Mr.  Mitchell  acquired  his  con- 
tract by  transfer  from  another.    If  such  had  been  the  fact, 
doubtless  so  important  a  statement  would  not  have  been 
omitted.    But  we  are  not' authorized  to  presume  the  exist- 
ence of  any  fact,  not  shown  by  the  record,  as  a  ground  of 
error  in  the  rulings  of  the  primary  court.     It  is  the  duty 
of  a  party  who  complains  of  error,  to  show  its  existence 
affirmatively.     In  any  view  we  can  take  of  this  case,  we 
find  no  error  in  the  rulings  of  the  probate  judge. 

It  may  not  be  out  of  place  to  remark,  that  the  act  of 
April  14,  1863,  from  which  we  have  quoted  above,  was,  in 
express  terms,  saved  from  the  operation  of  the  repealing 
clause  found  in  the  10th  section  of  the  act  "to  organize 
forces  to  serve  during  the  war",  approved  February  17, 
1864,  by  the  sixth  subdivision  of  that  section. — See  acts  of 
first  congress,  4th  session,  p.  215. 
Certiorari  refused. 
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Ex  PAETE  BAETON,  in  be  FIGHT. 

[petition  for  CEETIORAEI   to   revise   PROCEEDLXGS  UlfDBE  HABEAS 

CORPUS.] 

1.  Proof  of  domicile. — A  foreigner,  who  came  to  this  country,  "in  a  spree 
or  fi-olic,"  during  his  minority,  several  years  before  the  commence- 
ment of  the  war  between  the  Confederate  States  and  the  United 
States,  leaving  his  parents  in  his  native  country  in  good  pecuniary 
circumstances ;  who  always  declared  his  intention  to  return  home 
when  he  attained  his  majority;  whose  conduct  corroborated  his  de- 
clarations, and  who  attained  his  majority  while  the  ports  of  the  Con- 
federate States  were  blockaded, — can  not  be  held  to  have  acquired  a 
domicile  in  this  country,  and  is,  therefore,  not  subject  to  military  ser- 
vice in  the  armies  of  the  Confederate  States. 

In  the  matter  of  the  petition  of  Samuel  Fight  for  the  writ 
of  habeas  corpus,  by  which  he  sought  to  procure  his  dis- 
charge from  the  custody  of  Capt.  John  S.  Barton,  the  en- 
rolling officer  of  the  Confederate  States  for  the  county  of 
Montgomery,  who  held  him  as  a  conscript.  The  petition 
for  the  writ  was  presented  to  the  probate  judge  of  Mont- 
gomery, who,  on  the  hearing,  discharged  the  petitioner  from 
custody.  AppUcation  is  now  made  to  this  court,  in  the 
name  of  the  enrolling  officer,  for  the  writ  of  certiorari,  or 
other  remedial  process,  to  revise  the  decision  of  the  probate 
judge.  The  material  facts  of  the  case,  as  agreed  on,  are 
stated  in  the  opinion  of  the  court. 

B.  F.  Porter,  for  the  Confederate  States. 
GoLDTHWAiTE,  EiCE  &  Semple,  coiitra. 

A.  J.  WALKEE,  C.  J.— Samuel  Fight,  the  petitioner  in 
the  court  below,  is  a  native  of  the  kingdom  of  Bavaria.  He 
left  the  land  of  his  nativity  five  or  six  years  ago,  when 
sixteen  years  of  age,  and  came  to  this  country,  where  he 
had  relatives.  He  is  the  only  son  of  parents  still  lining, 
and  in  good  pecuniary  condition,  and  has  an  only  sister,  aU 
of  whom  remain  in  Bavaria.     He  came,  as  the  testimony 
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states,  "on  a  spree,  or  frolic,"  and,  on  his  arrival,  declared 
his  intention  to  return  home,  when  he  attained  his  majority ; 
and  this  declaration  seems  to  have  been  afterwards  made 
on  all  occasions  appropriate  to  its  expression.  He  refused 
to  go  to  school,  on  the  ground  that  he  did  not  intend  to 
remain  in  this  country,  and  did  not  wish  to  learn  any  thing 
here.  "When  he  had  arrived  at  the  age  of  twenty-one  years, 
the  blockade  of  our  ports  prevented  the  receipt  of  the 
funds  from  his  parents,  necessary  to  defray  his  expenses  on 
the  journey  to  his  native  home.  His  extravagance  and 
thriftlessness  have  prevented  him  from  accumulating  the 
necessary  amount  of  money  himself.  His  business  has 
been,  all  the  time,  that  of  a  hired  clerk,  or  of  an  assistant 
to  a  butcher.  Since  attaining  majority,  he  has  declared  his 
intention  to  return  as  soon  as  he  could  obtain  the  necessary 
funds.  These  are  the  facts  of  the  case,  as  we  gather  them 
from  the  statements  of  the  witnesses. 

We  can  not  say  that  the  petitioner  has  acquired  no  dom- 
icile in  this  country,  because  of  his  minority  alone.  It  does 
not  appear  that  his  immigration  to  this  country  was  mero 
motu,  and  without  the  consent  of  his  parents.  Besides,  it 
was  possible  for  him  to  have  acquired  a  domicile  since  he 
arrived  at  the  age  of  twenty-one  years.  But"  his  youthful- 
ness  at  the  time  of  his  immigration,  the  thoughtless  levity 
which  characterized  it,  and  the  circumstances  and  condition 
of  his  family,  are  all  entitled  to  much  weight,  in  determin- 
ing whether  he  came  to  this  country  animo  revertendi.  The 
pecuniary  condition  of  his  parents,  and  the  condition  of 
his  family,  rendered  it  unnecessary  to  seek  a  livelihood  in 
a  foreign  land,  and  afforded  strong  inducements  to  return ; 
and  his  age  and  subsequent  conduct  tend  to  disprove  the 
contemplation  of  any  great  enterprise,  which  might  over- 
come the  attractions  of  his  home.  These  considerations 
afford  a  powerful  corroboration,  to  the  uniform  declaration 
that  he  intended  to  return  to  his  native  home.  His  declar- 
ations were  made  when  the  state  of  this  country  furnished 
no  motive  to  misrepresent  his  purpose,  and  are,  therefore, 
entitled  to  the  greater  weight  as  evidence  of  his  intention. 
And  his  conduct  in  refusing  to  acquire  an  EngUsh  educa- 
tion, and  in  confining  himseK  to  pursuits  which  afforded 
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only  monthly  wages,  are  consistent  with  the  intention  to 
return.  All  these  considerations  show  clearly  that  his  resi- 
dence in  this  country  has  been  all  the  time  characterized 
by  an  intention  to  return.  This  was  not  a  floating  intention 
to  return  at  some  indefinite  time.  He  had,  on  the  con- 
trary, a  fixed  and  defined  purpose  to  return  at  majority. 
Since  he  attained  majority,  his  remaining  here  has  been 
the  result  of  constraint,  produced  by  the  blockade,  which 
prevented  him  from  receiving  remittances  from  his  parents. 

For  the  reasons  above  stated,  we  decide  that  the  peti- 
tioner has  not  acquired  a  domicile  in  this  country,  and  is> 
therefore,  not  subject  to  conscription. 

Certiorari  refused. 


THE  STATE,  ex  rel.  GEAHAM,  in  re  TONER. 

[application  for  CERTIOttARI  TO  REVISE  PBOCEEIUNGS  UNDER  HABEAS 

CORPUS.] 

1.  Liability  of  domiciled  fordgner  to  military  or  militia  service. — A  for- 
eigner, domiciled  in  this  country,  is  liahle  to  military  service  in  the 
armies  of  the  Confederate  States;  and  if  he  is  discharged  from  that 
service,  and  afterwards  acquires  a  residence  in  this  State,  he  is  liable 
to  militia  service  at  the  call  of  the  State,  although  his  discharge 
from  the  military  service  of  the  Confederate  States  was  granted  on 
the  ground  that  he  was  not  domiciled  in  this  country. 

2.  Proof  of  domicile. — A  foreigner,  who  enlisted  in  the  military  service 
of  the  Confederate  States,  as  a  volunteer,  in  Mississippi ;  was  after- 
wards discharged  from  that  service,  on  the  ground  that  ho  wa.s  not 
domiciled  in  this  country  ;  subsequently  came  to  this  State,  engaged 
in  business  here,  and  was  so  engaged  when  taken  as  a  militia-man, — 
must  be  regarded  as  having  acquired  a  domicile  here ;  and  his  declara- 
tions while  here,  to  the  effect  that  he  intended  to  return  to  his  native 
country,  "  if  ho  could  get  out,"  so  soon  as  he  had  earned  enough 
money,  and  that  he  had  saved  "nearly  enough  hard  cash"  for  that 
purpose,  are  entitled  to  but  little  consideratou,  and  do  not  bring  him 
within  the  principle  which  holds  a  foreigner,  in  itinere  to  his  native 
country,  remitted  to  his  domicile  of  origin. 


JUNE  TEEM,  1864. 455 

The  State,  ex  rel.  Graham,  in  re  Toner. 

In  the  matter  of  the  petition  of  Joseph  Toner  for  the 
writ  of  habeas  corpus,  by  which  he  sought  to  procure  his 
discharge  from  the  custody  of  Col.  Wm.  B.  Graham,  com- 
manding the  second-class  militia  of  the  county  of  Mont- 
gomery. The  apphcation  was  made  to  the  probate  judge 
of  Montgomery  county,  who,  on  the  hearing,  discharged 
the  petitioner  from  custody.  A  bill  of  exceptions  was  re- 
served to  the  ruling  and  decision  of  the  probate  judge,  by 
the  counsel  who  represented  the  State ;  and  application  is 
now  made  to  this  court,  in  the  name  of  the  State,  for  the 
writ  of  certiorari,  or  other  remedial  process,  to  remove  into 
this  court,  for  revision,  the  proceedings  had  before  the  pro- 
bate judge.  The  material  facts  of  the  case  are  stated  in 
the  opinion  of  the  court. 

P.  T.  Sayre,  for  the  State. 
Jno.  a.  Elmgee,  contra. 

A.  J.  WALKEE,  C.  J. — It  is  shown  by  the  record  in  this 
case,  that  the  petitioner  is  a  native  of  Ireland  ;  that  he  vol- 
unteered in  the  military  service  of  the  Confederate  States, 
in  the  ''Vicksburg  Sharp- Shooters ;"  that  he  was  dis- 
charged from  that  service,  in  Yirginia,  on  the  31st  May, 
1863,  on  the  ground  that  he  was  a  foreigner  not  domiciled 
in  the  Confederate  States  :  that,  eight  or  ten  months  be- 
fore the  commencement  of  this  proceeding,  he  came  to  the 
city  of  Montgomery,  and  engaged  in  the  keeping  of  a  bar, 
which  business  he  still  continues  ;  and  that  since  he  has 
been  in  Montgomery  he  has  frequently  declared,  that  Ire- 
land was  his  home,  that  he  intended  to  return  thither  as 
soon  as  he  could  get  money  enough,  "  if  he  could  get  out," 
and  that  he  had  nearly  enough  "  hard  cash"  for  that  pur- 
pose, and  that  he  came  to  Montgomery  with  a  view  of  get- 
ting out  through  New  Orleans.  The  petitioner  states,  in 
his  petition,  that  he  was  in  Mississippi  when  he  volun- 
teered ;  and  the  discharge  which  he  produces  indicates  the 
same  fact.  The  case  will,  therefore,  be  treated  as  if  that 
fact  were  estabUshed,  without  examining  the  question, 
whether  it  is  legitimately  in  evidence  in  the  case. 

Upon  these,  which  are  aU  the  facts  we  have  before  us, 
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was  the  petitioner  liable  to  militaiy  service  in  the  Confed- 
erate States  ?  This  is  dependent  upon  the  other  question, 
whether  he  has  acquired  a  domicile  in  this  country.  To 
the  latter  question  we  address  ourselves.  He  is  found  in 
this  country,  engaging  in  its  military  service  as  a  member 
of  the  "  Vicksburg  Sharp-Shooters."  Not  a  particle  of  ex- 
planation of  his  abode  in  this  country  is  given.  It  is  a 
well-established  principle,  that  the  place  where  a  man  lives 
is  taken  to  be  his  domicile,  until  other  facts  establish  the 
contrary. — Story  on  Conflict  of  Laws,  §  46 ;  1  Kent's  Com., 
m.  p.  7-76.  The  fact  of  actual  abode  in  this  country  at 
the  time  of  the  enlistment  is  unexplained  by  any  contem- 
poraneous events,  or  acts  or  declarations.  The  presump- 
tion from  this  unexplained  residence  of  a  domicile  is 
greatly  strengthened,  by  his  engagement  in  the  military 
service  of  the  government.  A  temporary  military  service 
possibly  may  not  be  conclusive  evidence  of  domicile ;  but 
it  is  certainly  a  fact  powerfully  contributing  to  establish  the 
domicile.  Aside  from  the  authorities  to  which  reference  is 
made,  it  is  a  fact,  which,  from  its  very  nature,  goes  to  show 
that  the  party  regarded  the  country  as  his  home. — Philli- 
more  on  Domicile,  m.  p.  66-77. 

The  petitioner  was  discharged  from  the  army,  upon  the 
ground  of  his  being  a  foreigner,  without  a  domicile  in  this 
country.  This  discharge  is  not  binding  upon  the  State,  in 
this  proceeding.  It  is  res  inter  alios  acta,  and,  besides,  has 
none  of  the  qualities  of  a  judicial  determination  of  the 
party's  status.  After  his  discharge,  the  party  comes  to  the 
city  of  Montgomery,  and  engages  in  business,  and  continues 
to  pursue  it.  He  declares,  during  his  stay  in  Montgomery, 
that  he  regarded  Ireland  as  his  home,  and  intended  to 
return  as  soon  as  he  obtained  the  necessary  funds.  These 
declarations  are  made  after  he  acquired  a  domicile,  and  are 
perfectly  consistent  with  that  fact.  They  indicate  an  inten- 
tion to  change  his  domicile — not  that  he  had  not  obtained 
a  domicile  in  this  country.  These  declarations,  if  the  utmost 
weight  be  allowed  to  them,  could  not  be  regarded  as 
e^ddence  that  he  had  not  acquired  a  domicile  ;  but  in  fact 
such  declarations,  when  made  after  an  interest  is  acquired 
in  making  tliem,  as  a  means  of  avoiding  military  service, 
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are  entitled  to  but  little,  if  any  consideration.  A  mere 
floating  intention  to  return,  at  some  future,  indefinite  time, 
cannot  prevent  the  acquisition  of  a  domicile. 

The  petitioner  had  not  put  himseK  in  motion  to  quit  the 
country.  On  the  contrary,  the  time  for  him  to  commence 
his  return  had  not,  upon  his  own  declarations,  arrived.  He 
is  not,  therefore,  in  a  position  to  avail  himseK  of  the  prin- 
ciple, that  a  foreigner,  in  itinere  to  his  native  country,  and 
not  intending  to  return,  regains  his  domicile  of  origin. 

The  residence  of  the  petitioner  in  Montgomery,  accom- 
panied by  his  engagement  in  business,  fixes  his  domicile  in 
this  State.  He  does  not  appear  to  have  had  any  house,  or 
property,  or  business,  or  family,  in  Mississippi,  or  in  any 
other  one  of  the  Confederate  States.  His  declarations  show 
no  intention  to  go  to  any  other  State,  but  to  go,  when  he  left, 
to  Ireland.  We  do  not  think  that  it  can  be  intended  that  his 
domicile  was  in  some  other  one  of  the  Confederate  States, 
and  not  in  Alabama.  He  had  not  regained  his  native  dom- 
icile ;  and  Alabama  must,  under  the  evidence,  be  deemed 
his  residence. 

Having  been  discharged  from  the  service  of  the  Confed- 
erate States,  as  having  no  domicile  in  the  country,  the  State 
may,  at  least  until  that  government  asserts  its  claim  to  his 
service,  retain  him  as  a  mihtia-man. 

The  order  of  the  probate  judge  is  reversed  and  annulled. 


Ex  PAETE  LEE  &  ALLEN. 

[PETmONS  FOR  HABEAS  CORPUS.] 


1.  Jurisdiction  of  State  courts  to  discharge  enrolled  conscript. — Where  a 
person  has  been  regularly  enrolled,  and  aworn  into  the  military  ser- 
vice of  the  Confederate  States,  he  cannot  raise  the  question  of  the 
regularity  of  his  assignment  to  any  particular  command  or  duty,  ou 
habeas  corpus  before  a  State  judge  or  court. 

29 
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In  the  matter  of  the  respective  petitions  of  Solomon  D. 
Lee  and  John  D.  Allen  for  the  writ  of  habeas  corpus,  by 
which  they  sought  to  procure  their  discharge  from  the  cus- 
tody of  Col.  C.  P.  Ball,  commanding  the  9th  Alabama  cav- 
alry regiment,  who  held  them  as  members  of  his  regiment 
near  Selma.  The  petitions  were  sworn  to  on  the  24th 
May,  1864,  and  were  heard  before  the  Hon.  Porter  Kjng, 
judge  of  the  first  judicial  circuit,  on  the  14th  June,  1864. 
On  the  hearing  it  was  proved,  that  each  of  the  petitioners 
was  about  twenty-five  years  old,  and  each  had  placed  a 
substitute  in  the  army  of  the  Confederate  States  ;  that  they 
were  arrested  and  enrolled  by  the  enrolUng  officer  of  the 
congressional  district,  on  the  30th  January,  1864,  and  were 
sworn  in  as  privates  in  a  company  which  belonged  to  a  bat- 
tahon  commanded  by  L.  D.  Hatch.  It  further  appeared, 
that  said  Hatch  commenced  to  raise  said  battalion,  under 
authority  from  Governor  Shorter,  in  September,  1863  ;  that 
the  battalion  was  to  consist  of  infantry,  for  local  defense, 
and  for  six  months'  service  ;  that  Hatch  procured  authority 
from  the  war  department  at  Kichmond,  in  the  latter  part 
of  January,  1864,  to  increase  his  battalion  into  a  regiment, 
and  to  convert  it  from  infantry  into  cavalry ;  that  he  com- 
menced the  re-organization  of  his  men  under  this  new  au- 
thority, early  in  February,  and  continued  in  the  command 
of  the  regiment  until  Col.  Ball  was  assigned  to  its  com- 
mand by  General  Polk ;  that  most  of  the  men  re-enhsted, 
for  the  war,  when  the  regiment  was  organized;  and  that 
the  petitioners,  after  reporting  to  the  proper  company  offi- 
cer, as  required  to  do  when  they  were  enrolled,  received 
furloughs  for  a  few  days,  and  never  returned  until  they  were 
arrested  and  brought  back.  On  all  the  evidence  adduced, 
the  circuit  judge  decided  that  the  petitioners  were  not  en- 
titled to  be  discharged,  and  therefore  remanded  them  to 
the  custody  of  Col.  Ball.  The  petitioners  reserved  excep- 
tions to  the  ruling  and  decision  of  the  circuit  judge,  and 
now  renew  their  applications  to  this  court.  The  two  cases 
were  argued  and  submitted  together. 


Wm.  M.  Brooks,  for  the  petitioners. 
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STONE,  J. — The  act  of  congress  which  abrogates  the 
exemption  of  those  persons  who  have  placed  substitutes 
in  the  army,  and  places  them  upon  the  footing  with  other 
conscripts,  has  been  adjudged  by  this  court  to  be  valid  and 
binding. — See  Ex  parte  Tate,  at  the  present  term.  Both 
these  petitioners  are  within  the  influence  of  the  said  act  of 
congress ;  and  under  the  provisions  of  the  mihtary  bill,  of 
the  last  session  of  congress,  are  in  the  military  service  of 
the  Confederate  States,  "for  the  war." 

The  proceedings  had  before  the  circuit  judge  show,  that 
each  one  of  the  applicants  was  enrolled  by  an  enrolling 
officer,  and  sworn  into  the  provisional  army  of  the  Confed- 
erate States.  This  being  the  case,  no  court  of  this  State 
is  authorized  to  discharge  them. — See  Code,  §  3742. 

The  petitioners  being  enrolled  and  sworn  into  the  mili- 
tary service  of  the  Confederate  States,  they  cannot  raise 
the  question  of  the  regularity  of  theii-  assignment,  on  writ 
of  habeas  corpus.  If  the  courts  of  the  country  could  inter- 
fere with  the  plans  and  appointments  of  the  mihtary  com- 
manders, the  best-devised  combinations  of  the  mihtary 
department  might  be  thwarted,  and  its  wisest  schemes  de- 
feated. 

The  writ  of  liaheas  corpus  is  refused. 


THE  STATE,  ex  rel.  GEAHAJM,  in  re  PILLE. 

[PETITIOX  FOR  CEKTIOKAKI  TO   REVISE   PROCEEDINGS   UNDER  HABEAS 

CORPUS.] 

1.  Persons  within  conscript  ages,  held  constnictively  in  military  service  of 
Confederate  States,  and  not  subject  to  militia  service. — Under  the  pro- 
visions of  the  act  of  congress  approved  February  17,  1864,  persons 
who  are  within  the  ages  of  seventeen  and  fifty  years,  and  who  are 
not  shown  to  be  specially  exempted,  are  constructively  in  the  mili- 
tary service  of  the  Confederate  States,  and  are,  therefore,  not  subject 
to  militia  duty  at  the  call  of  the  State. 

2.  Liability  of  domiciled  foreigner  tojnilitary  service. — A  foreigner,  who  is 
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domiciled  in  this  country,  is  liable  to  military  service  in  the  armies 
of  the  Confederate  States ;  and  being  placed  constructively  in  that 
service  by  the  act  of  congress  approved  February  17,  1864,  he  can  not 
be  taken  by  the  State  as  a  militia-man. 

In  the  matter  of  the  petition  of  Polinice  Pille  for  the 
writ  of  habeas  corpus,  by  which  he  sought  to  procure  his 
discharge  from  the  custody  of  Col.  Wm.  B.  Graham,  who 
held  him  as  a  second-class  militia- man  under  the  caU  of  the 
governor.  The  writ  was  sued  out  before  the  probate  judge 
of  Montgomery  county,  who,  on  the  hearing,  discharged 
the  petitioner ;  and  apphcation  is  now  made  to  this  court, 
in  the  name  of  the  State,  for  the  writ  of  certiorari,  or  other 
remedial  process,  to  revise  his  decision. 

P.  T.  Sayee,  for  the  State. 
Geo.  Goldthwaite,  contra. 

A.  J.  WALKEK,  C.  J. — In  a  case  recently  decided  by 
us,  we  held  that  persons  within  the  age  of  conscription,  and 
liable  to  conscription,  were  constructively  in  the  military 
service  of  the  Confederate  States. — Ex  parte  Graham,  in 
re  Emerson,  at  the  present  term.  This  decision  was  made 
under  the  influence  of  the  first  clause  of  the  act  of  congress 
of  17th  February,  1864,  which  is  in  these  words :  "  From 
and  after  the  passage  of  this  act,  all  white  men,  residents 
of  the  Confederate  States,  between  the  ages  of  seventeen 
and  fifty,  shall  be  in  the  military  service  of  the  Confederate 
States."  This  express  and  positive  declaration  of  the 
statute  places  every  man,  Hable  to  conscription,  construct- 
ively in  the  military  service  of  the  Confederate  States ;  and 
a  man  in  such  service  can  not  be  taken  into  the  military 
service  of  the  State  as  a  militia-man.  The  claim  of  the 
State  to  the  military  service  of  a  man  must  yield  to  the 
conflicting  claim  of  the  Confederate  States ;  for  the  consti- 
tution, and  laws  of  the  Confederate  States  passed  in  pur- 
suance thereof,  are  the  supreme  law  of  the  land. 

[2.]  Pille,  who  obtained  the  habeas  corpus  in  this  case,  is 
liable  to  conscription,  and  in  the  military  service  of  the 
Confederate  States,  if  he  is  domiciled  in  this  country. 
Therefore,  if  he  is  a  domiciled  foreigner,  he  is  in  the  ser- 
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vice  of  the  Confederate  States,  and  not  liable  to  the  mili- 
tary service  of  the  State  ;  and  in  no  point  of  view  could 
the  State  have  a  right  to  take  him  into  the  army  as  a  mili- 
tia-man. 

We  approve  the  decision  of  the  court  below,  and  refuse 
the  certiorari  asked. 


LIVELY  vs.  EOBBINS. 
[actiok  ox  promissory  note,  by  payee  against  maker.] 

1.  General  rules  for  construction  of  contracts.— In  the  construction  of 
contracts,  the  cardinal  rule  is  to  effectuate,  if  possible,  the  intention 
of  the  parties;  and  in  arriving  at  that  intention,  a  greater  latitude 
of  construction  is  allowed,  where  the  contract  appears  to  have  been 
written  by  an  ignorant  person,  or  one  unskilled  in  the  use  of  lan- 
guage. The  language  is  to  be  construed  in  its  popular  sense,  unless 
it  is  technical  in  its  signification;  and  if  the  contract  is  susceptible 
of  two  constructions,  it  is  to  be  construed  most  strongly  against  the 
party  promising. 

2.  Construotion  of  special  stipulation  in  mote.— Where  an  enrolled  con- 
script procured  a  discharge  from  military  service,  in  October,  1862,  by 
putting  in  his  stead  a  substitute  ;  and  executed  to  his  substitute  a 
promissory  note,  with  sureties,  payable  on  the  25th  December,  1862, 
and  containing  a  stipulation  in  these  words :  "  The  condition  of  the 
above  note  is,  that  if  the  consa-ip  should  take  J.  B.  R.,  the  note  to  be 
void ;  if  the  conscrip  does  not  take  him,  this  note  to  remain  in  full 
force  and  virtue ;"  and  when  agaiu  enrolled,  in  February,  1863,  was 
discharged  on  the  ground  that  he  was  a  unlleT,—held,  that  the  condi- 
tion on  which  the  note  was  to  become  void  had  not  happened. 
(Phelan,  J.,  dissenting.) 

Appeal  from  the  Circuit  Court  of  Jefferson. 
Tried  before  the  Hon.  Wm.  S.  Mudd. 

This  action  was  brought  by  Joseph  B.  Lively,  against 
John  B.  Bobbins,  L.  M.  Bobbins,  and  Thomas  B.  Bobbins ; 
was  commenced  on  the  13th  August,  1863  ;  and  was  founded 
on  a  promissory  note,  executed  by  the  defendants,  which 
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was  in  the  following  words  :  "  Bj  the  25th  day  of  Decem- 
ber next,  we,  or  either  of  us,  promise  to  pay  Joseph  B. 
Lively,  or  bearer,  the  sum  of  seven  hundred  dollars,  for 
value  received  of  him.  The  condition  of  the  above  note  is, 
that  if  the  conscrip  should  take  J.  B.  Bobbins,  the  note  to 
be  void ;  if  the  conscrip  does  not  take  the  said  J.  B.  Bob- 
bins, this  note  to  remain  in  full  force  and  virtue ;  this  18th 
October,  1862."  The  record  does  not  show  what  pleas 
were  filed. 

"  On  the  trial,"  as  the  bill  of  exceptions  shows,  after  the 
plaintiff  had  read  in  e^'idence  the  note  on  which  the  suit 
was  founded,  "  the  following  were  agreed  on  by  the  parties 
as  the  facts  :  Said  instrument  was  executed  by  the  defend- 
ants on  the  day  the  same  bears  date.  Said  J.  B.  Bobbins 
was  conscripted,  and  mustered  into  the  service  of  the  Con- 
federate States,  at  Talladega,  on  the  7th  September,  1862. 
The  plaintiff  agreed  to,  and  did  enter  the  service,  as  a  sub- 
stitute for  the  said  J.  B.  Robbins,  on  or  about  the  14th 
October,  1862,  in  consideration  of  the  sum  of  two  thousand 
dollars ;  of  which  amount,  thirteen  hundred  dollars  were 
paid  in  cash,  and  the  above  instrument  was  executed  for 
the  balance.  The  said  J.  B.  Bobbins  was  thereupon  dis- 
charged from  the  army,  and  returned  to  his  home  in  Jeffer- 
son county,  and  commenced  repairing  his  mill  on  or  about 
the  16th  October,  1862,  and  has  remained  at  home  since 
his  return.  After  his  return,  said  J.  B.  Bobbins  was  not 
enrolled  by  the  conscript  officers  of  the  Confederate  States, 
untU  the  1st  February,  1863,  and,  when  enrolled,  was  dis- 
charged on  the  ground  that  he  was  a  miller ;  and  has,  since 
then,  successfully  claimed  his  exemption  as  a  miller.  Said 
Bobbins  did  not  engage  in  keeping  or  running  a  mill  until 
about  the  15th  December,  1862.  At  the  execution  of  said 
instrument  above  set  forth,  said  J.  B.  Bobbins  was  thirty- 
four  years  old,  and  plaintiff  was  thirty-eight  years  old.  The 
call  which  the  president  was  authorized  to  make  for  men 
between  the  ages  of  thirty-five  and  forty  years,  imder  the 
act  of  congress  approved  September  2,  1862,  was  issued 
on  the  3d  November,  1862. 

"  The  above  being  all  the  evidence  in  the  cause,  the  court 
charged  the  jury,  1st,  that  the  condition  attached  to  the 
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note  was  to  be  construed  to  mean,  that  said  note  was  to  be 
void  if  said  J.  B.  Bobbins  became  legally  subject  to  mili- 
tary service  as  a  conscript  before  the  maturity  of  said  note ; 
2d  that,  under  the  admitted  facts,  the  plaintiff  himself  be- 
came subject  to  military  service  after  the  3d  November, 
1862,  and  said  J.  B.  Eobbins  also  became  subject  to  mih- 
tary  service  after  that  time,  and  the  exemption  granted  to 
him  by  reason  of  the  substitution  of  the  plaintiff  expired 
after  that  time ;  and,  3d,  that  it  was  not  necessary  for  the 
defendants,  in  order  to  defeat  a  recovery  on  the  note,  to 
show  that  said  Bobbins  had  been  conscribed,  and  actually 
placed  in  the  military  service." 

The  plaintiff  reserved  exceptions  to  these  charges,  and 
he  now  assigns  them  as  error. 

Porter  &  Martin,  for  appellant. 
J.  C.  Morrow,  contra. 

STONE,  J.— In  the  construction  of  contracts,  the  cardi- 
nal rule  is,  to  effectuate,  if  possible,  the  intention  of  the 
parties ;  and  where  the  contract  appears  to  have  been  drawn 
up  by  a  person  unskilled  in  the  use  of  language,  greater 
latitude  of  construction  is  permissible,  in  arriving  at  that 
intention.-See  Shepherd's  Digest,  497,  §§  124, 126.  When 
a  contract  admits  of  two  constructions,  one  of  which  will 
destroy,  and  the  other  uphold  it,  the  latter  construction 
must  prevail ;  thus  construing  the  contract  most  strongly 
against  the  party  promising.— Shepherd's  Dig.  499,  §  146; 
Livingston  v.  Arrington,  28  Ala.  424.  Language,  which  is 
not  technical  in  its  signification,  should  be  construed  m  its 
popular  sense. 

[2.]  The  phrase,  "if  the  conscrip  should  take  J.  B.  Eob- 
bins," is  certainly  not  very  definite  in  its  meaning.  We 
think,  however,  that  under  the  rules  above  laid  down,  the 
circuit  court  erred  in  its  construction  of  the  contract  de- 
clared on.  The  parties  could  not  have  meant,  "if  the  con- 
script law  take  J.  B.  Eobbins,"  then  the  note  to  be  void.  The 
"conscript  law"  had  abeady  taken  him,  and  he  was  pur- 
chasing his  exemption  from  its  operation.  A  more  reason- 
able solution  of  the  imperfect  language  employed  is,  that 
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the  parties  had  in  view  the  actual  placing  of  Mr.  Bobbins 
in  the  conscript  service.  Conscription  was  what  the  par- 
ties were  looking  to,  and  providing  against ;  and  conscrip- 
tion, in  its  popular  sense,  means  a  finished,  complete  enroll- 
ment of  the  soldier  in  the  pubhc  service ;  not  simply  the 
extension  of  the  law  so  as  to  embrace  him.  Mr.  Eobbins 
had  been  enrolled  as  a  conscript,  and  was  in  camps ;  and 
he  sought  to  obtain  an  exemption,  by  putting  in  a  substi- 
tute. He  paid  his  money,  and  executed  his  note,  that  he 
jnight  get  out  of  the  conscript  service,  and  remain  out.  The 
unpaid  part  of  the  consideration  was  made  conditional; 
not  to  be  paid,  if  Mr.  Robbins  was  placed  in  the  conscript 
service.  He  stipulated  the  event  in  which  he  was  not  to 
pay,  and  that  event  has  not  happened.  He  was  not  taken 
by  the  conscript  officer,  or  the  conscription — was  not  placed 
in  the  conscript  service.  He  obtained  a  discharge  from  the 
service,  by  means  of  the  substitute  he  put  in,  and  he  was 
not  placed  back  in  the  service.  The  contingency  on  which 
the  contract  was  to  become  invalid,  has  not  happened. 
Beversed  and  remanded. 

PHELAN,  J. — I  differ  from  the  majority  of  the  court 
upon  the  construction  given  to  the  note  sued  on,  and  con- 
cur with  the  judge  below,  in  holding  that  the  words  "  if  the 
conscrip  should  take  J.  B.  Robbins,"  &c.,  should  be  con- 
strued to  mean,  if  the  conscript  law  should  take — that  is, 
include,  or  make  liable.  I  am  of  opinion  the  judgment  be- 
low should  be  affirmed. 


WILLIS  vs.  NEAL. 

[action  on  promissory  note,  by  payee  against  maker.] 

,  Assignment  of  note  by  one  of  payees  and  joint  makers. — Where  one  of 
the  payees,  ■who  is  also  one  of  the  joint  makers  of  a  promissory  note, 
assigns  his  interest  in  the  note  to  the  other  payees,  the  latter  may, 
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under  the  provisions  of  the  Code.  {H  2129,  2143,)  maintain  an  action 
on  the  note,  in  their  own  names,  against  the  other  maker. 

Appeal  from  the  Circuit  Court  of  Macon. 
Tried  before  the  Hon.  Eobert  Dougherty. 

This  action  was  brought  by  WilHam  B.  Neal,  and  Kachel, 
his  wife,  Thomas  Larkins,  and  Jane,  his  wife,  Morgan  G. 
Stoudenmeier,  and  Meshack  T.  Stoudenmeier,  against 
Joshua  W.  Willis ;  and  was  commenced  on  the  25th  Feb- 
ruary, 1859.  The  complaint  was  in  the  following  words : 
"The  plaintiffs  claim  of  the  defendant  twelve  hundred  and 
five  dollars,  due  by  promissory  note  made  by  him  and  one 
V.  D.  Stoudenmeier,  who  is  not  sued,  on  the  1st  day  of 
January,  1858,  and  payable  on  the  1st  day  of  January, 
1859,  with  interest  thereon,  payable  to  the  said  plaintiffs 
and  Y.  D.  Stoudenmeier.  The  said  V.  D.  Stoudenmeier,  to 
whom  said  note  was  payable,  has  assigned  and  transferred 
all  his  interest  in  the  said  note  to  the  said  WilUam  B.  Neal, 
one  of  the  plaintiffs  above  named ;  and  the  said  note  is 
now  the  property  of  said  plaintiffs,  and  the  same  is  due 
and  unpaid." 

The  defendant  pleaded,  "in  short  by  consent,"  failure  of 
consideration,  and  a  special  plea  which  was  in  these  words : 
"That  the  said  V.  D.  Stoudenmeier,  who  is  one  of  the 
payees  of  said  note  sued  on,  by  the  name  and  description 
of  V.  D.  Stoudenmeier,  signed  and  executed  said  note,  by 
the  name  and  signature  of  V.  D.  Stoudenmeier,  with  this 
defendant,  and  as  a  co-maker  of  said  note ;  and  that  the 
said  Y.  D.  Stoudenmeier,  who  is  one  of  the  payees  in  said 
note,  and  the  said  Y.  D.  Stoudenmeier,  who  is  one  of  the 
makers  of  said  note,  is  one  and  the  same  person."  The 
plamtiff  demurred  to  this  plea,  "and  the  defendant  Joined 
in  said  demurrer."  The  court  sustained  the  demun-er ;  and 
its  ruling  in  that  behalf,  to  which  an  exception  was  reserved 
by  the  defendant,  is  now  assigned  as  error.  The  record 
does  not  show  what  grounds  of  demurrer,  if  any,  were 
assigned. 

Clopton  &  LiGON,  and  N.  S.  Graham,  for  appellant. 
Wm.  p.  Chilton,  contra. 


466  .    ALABAMA. 


Willis  V.  Neal. 


PHELAX,  J.  —In  this  case,  V.  D.  Stoudemneier,  who 
was  one  of  the  payees  in  the  note,  and  also  one  of  the 
makers  or  payors,  assigned  his  interest  to  another  one  of 
the  payees,  who  instituted  suit  against  Willis,  who  was  one 
of  the  makers  of  the  note,  omitting  to  sue  V.  D.  Stouden- 
meier,  the  other  maker.  These  facts  were  pleaded  in  bar 
of  the  action,  and  to  this  plea  there  was  a  demurrer,  which 
the  court  sustained.  This  presents  the  question  now  be- 
fore the  court. 

Before  the  passage  of  section  2129  of  the  Code,  if  Y.  D. 
Stoudenmeier,  one  of  the  payees,  had  assigned  or  trans- 
ferred his  interest  in  the  note  to  another  of  the  payees,  or 
to  any  other  individual,  as  he  had  full  right  to  do,  it  would 
only  have  been  a  transfer  conveying  an  equitable  title  to 
his  interest;  and  his  name,  as  one  of  the  payees,  would  still 
have  to  be  used  in  any  suit  upon  the  note.  But,  by  section 
2129,  it  is  declared  that  "every  action,  founded  upon  a 
promissory  note,  bond,  or  other  contract,  express  or  implied, 
for  the  payment  of  money,  must  be  prosecuted  in  the  name 
of  the  party  really  interested,  whether  he  have  the  legal  title 
or  nof\  &c.  This  statute  is  evidently  designed  to  abolish 
equitable  titles  generated  by  the  transfer  of  all  contracts, 
"express  or  implied,  for  the  payment  of  money";  and  to 
make  all  such  titles  legal  titles,  by  declaring  that  aU  suits, 
"founded"  upon  such  "contracts,  must  be  prosecuted,"  not 
in  the  name  of  the  assignor,  for  the  use  of  the  assignee,  as 
heretofore  ;  but  "in  the  7iame  of  the  party  really  interested." 
Open  accounts,  and  all  other  interests  which  have  been 
assigned  or  transferred,  according  to  that  statute,  "  Jiiust" 
now  be  prosecuted  in  the  name  of  the  party  really  interested; 
that  is,  of  course,  the  party  to  whom  they  have  been  as- 
signed. 

After  the  assignment  of  his  part  interest  in  the  note  to 
another  by  V.  D.  Stoudenmeier,  had  the  suit  been  still  prose- 
cuted in  his  name,  and  not  in  the  name  of  his  assignee, 
this  could  have  been  pleaded  in  bar  of  the  action,  and  the 
plea  must  have  been  held  good,  or  there  can  be  neither 
force  nor  virtue  in  the  law  as  established  by  section  2129. 
That  he  could  not  sue,  or  that  his  name  could  not  be  used 
for  the  benefit  of  his  assignee,  is  manifest ;  and  that  the 
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party  to  whom  lie  assigned  his  interest,  with  the  other 
payees  who  held  the  remaining  interest,  could  sue,  and 
"must"  sue,  and  are  the  only  persons  who  wiU  be  allowed 
to  maintain  a  suit  on  the  note,  we  think  equally  clear.  The 
action,  then,  was  properly  brought  by  the  payee  to  whom 
he  assigned  his  interest,  with  the  other  payees  as  plamtiffs 
dropping  his  name  ;  they  being  clearly  the  parties,  and  aU 
the  parties,  "reaUy  interested"  in  the  note.— 27  Ala.  E.  208 ; 

29  Ala.  R.  294. 

But  V.  r>.  Stoudenmeier  was  also  one  of  the  makers,  ims 
can  not  affect  the  question.  The  owners  of  the  note— in 
the  words  of  the  statute,  the  parties  "really  interested"— 
having  the  right  to  sue,  and  being  compelled  to  sue  m  their 
otvn  names,  had  the  further  right  to  sue  in  that  form  any 
one  or  more  of  the  makers  of  the  note,  at  their  pleasure. 
The  statute  (Code,  §  2143)  declares,  that  "When  two  or 
more  persons  are  jointly  bound  by  judgment,  bond,  cove- 
nant, or  promise  in  writing,  of  any  description  whatsoever 
the  obHgation  is,  in  law,  several,  as  well  as  jomt ;  and  suit 
may  be  instituted  thereon  against  the  representatives  of 
such  as  are  dead."  . 

Since  1818,  when  the  statute  which  now  forms  m  sub- 
stance this  section  of  the  Code,  was  first  passed,  it  has 
been  the  uniform  practice  for  the  holders  of  aU  bonds, 
promissory  notes,  &c.,  to  bring  and  maintain  actions  upon 
them,  against  any  one  or  more  of  the  makers,  at  their 
pleasure.  This  was  all  that  was  done  m  the  present  case : 
the  holders  omitted  to  sue  one  of  the  makers,  V.  D.  Stouden- 
meier, and  brought  suit  against  Willis,  the  other  maker, 

only.  -J.!    i.1. 

We  were  somewhat  inclined,  at  first,  to  thmk  with  the 
counsel  for  appellee,  that  the  case  of  Lacy  v.  LeBruce, 
(6  Ala.  904,)  furnished  an  analogy  and  an  authority  for  the 
manner  in  which  this  suit  was  instituted,  irrespective  of  the 
provisions  of  section  2129  of  the  Code;  but,  upon  more 
reflection,  we  prefer  to  place  our  decision  upon  the  force  of 
that  statute  entirely.  The  court,  in  that  case,  go  upon  the 
ground,  that  the  death  of  the  common  partner  was  an 
assignment  of  his  interest,  by  operation  of  law,  to  the  other 
partners,  and  this  gave  a  complete  right  to  sue  at  law.    The 


468  ALABAMA. 


Mobile  &  Ohio  Railroad  Co.  v.  Whitney  &  Co. 

difference  between  that  case  and  this  would  be,  that  here 
the  joint  payee,  who  assigns  his  interest,  is  still  hving ;  and 
this  would  make  it  necessary  that  his  name  should  be  used, 
as  the  law  stood  before  the  passage  of  the  Code,  as  one  of 
the  plaintiffs  in  the  suit,  even  saying  that  that  could  be  al- 
lowed where  only  a  part  interest,  had  been  assigned  by  one 
payee  to  his  co-payees  in  the  note ;  which  is  doubtful. 
The  judgment  below  is  aflSrmed. 


MOBILE  &  OHIO  EAILKOAD   COMPANY  vs. 
WHITNEY  &  CO. 

[AITACHMEXT   A>'D    garxishment.] 

1.  Xotice  to  transferree  or  claimant. — Where  the  answer  of  a  garnishee 
shows  that  a  third  person  claims  an  interest  in  his  indebtedness 
to  the  defendant  in  attachment,  no  judgment  can  be  rendered  on  the 
answer,  without  first  bringing  in  the  clainiant,in  the  manner  prescribed 
by  the  statute  (Code,  §  $  2549-51) ;  but,  if  the  claimant  is  duly 
notified,  and  makes  default,  the  plaintiff  nevertheless  cannot  have 
judgment  against  the  garnishee,  unless  the  answer  admits  an  indebt- 
edness for  which  an  action  of  debt  or  indebitatus  assumpsit  would  lie. 

2.  Proof  of  foreign  statutes. — The  courts  of  this  State  may  probably  know, 
judicially,  that  the  term  syndic  in  the  civil  law  corresponds  very 
nearly  with  the  term  assiV/Hce  in  the  common  law  ;  but  cannot  take 
judicial  notice  of  the  statutes  of  Louisiana  relating  to  the  appoint- 
ment, powers,  and  rights  of  syndics,  or  to  estates  of  insolvent  debtors. 

3.  What  demands  may  he  reached  by  garnishment;  rights  and  lien  of  factors. 
Although  a  factor  may  have  a  lien  on  goods  for  storage,  and  may  have 
the  goods  in  his  possession,  he  may  nevertheless  maintain  an  action 
of  deht  or  indebitatus  assumpsit  against  the  owner  for  the  amount  of 
storage;  consequently,  if  the  owner  of  the  goods  is  summoned,  by 
process  of  garnishment,  as  the  debtor  of  the  factor,  and  his  answer 
admits  the  claim  for  storage,  the  plaintifl"  may  have  judgment  against 
him  on  the  answer,  although  he  also  states  that  the  goods  are  still  iu 
the  possession  of  the  factor. 

4.  TV  hat  defenses  garnishee  may  make. — A  payment,  made  by  the  gar- 
nishee, after  service  of  the  garnishment,  under  an  order  of  court  in 
a  foreign  jurisdiction,  is  no  ])rotection  to  him,  as  against  the  plaintiff 
in  attachment,  unless  he  aflirmatively  shows  that  the  latter  was 
a  party  or  privy  to  the  foreign  suit. 
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Appeal  from  the  City  Court  of  Mobile. 
Tried  before  the  Hon.  Alex.  McKjnstry. 

This  action  was  brought  by  J.  P.  Whitney  &  Co.,  against 
Thomas  J.  Casey  &  Co.,   and  was  commenced  by  original 
attachment,  sued  out  on  the  3d  May,  1858,  on  the  ground 
that  the  defendants  were  non-residents,  and  had  not  suffi- 
cient property  or  effects  in  the  State  of  their  residence  to 
satisfy  the  debt.     The  appellant  was  summoned,  by  process 
of  garnishment,  as  the  debtor  of  said  Casey  &  Co.,  and, 
through  its  treasurer,  filed  an  answer,  the  material  parts 
of  which  are  stated  in  the  opinion  of  the  court.    Notice 
was    issued    to  one  Eenshaw,   who,    as    the    answer    of 
the  garnishee  showed,   asserted  a  claim  to  the  demand 
sought  to  be  condemned  by  the  plamtiffs ;  but  he  failed  to 
appear.     The  judgment- entry  recites,  that  pubhcation  was 
duly  made  as  to  him,  under   a  former  order  of  the  court, 
"  and  that  all  the  requirements  of  section  2510  of  the  Code 
have  been  complied    with."     Judgment  by    default    was 
rendered  against  the  defendants  in  attachment,  on  the  14th 
April,  1860;  and,  on  the  same  day,  a  judgment  was  rendered 
against  the  garnishee,  on  its  answer,  for  seven  hundred  and 
sixty-four  50-100  doUars.     The  judgment  against  the  gar- 
nishee is  now  assigned  as  error. 

Geo.  N.  Stewakt,  for  appellant. 
Dabgan  &  Taylob,  contra. 

STONE,  J.— The  answer  of  the  garnishee  in  this  case 
states,  that,  before  answering,  notice  had  been  given  to  it 
that  one  Renshaw  claimed  that  the  indebtedness  of  gar- 
nishee had  been  assigned  to  him,  for  the  benefit  of  the 
creditors  of  Thos.  J.  Casey  &  Co.,  the  attachment  debtors. 
Upon  this  answer,  no  judgment  could  have  been  rendered 
against  the  garnishee,  without  a  compliance  with  the  terms 
of  the  statute— Code,  §  2549  e^se^.— See  King  v.  Murphy, 
1  Stew.  228 ;  Robinson  v.  Bapelye,  2  Stew.  86 ;  Colvin  v. 
Bich,  3  Porter,  175  ;  StuhUefield  v.  Baggerty,  1  Ala.  38. 

The  plamtiff  in  attachment,  however,  has  pursued  the 
statute  in  regard  to  giving  notice  to  the  transferree;  has  put 
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him  ill  default,  and,  in  this  respect,  seems  to  have  compUed 
fuUy  with  the  law.— See  Code,  §  §  2549,  2550,  2551,  2510. 
This  case,  then,  must  turn  on  the  inquiry — not  whether  the 
debt  has  been  assigned  to  Eenshaw — but,  whether  the 
answer  admits  an  indebtedness  to  Thomas  J.  Casey  &  Co., 
on  which  they,  in  the  absence  of  all  claim  by  Renshaw,  may 
maintain  an  action  of  debt  or  indebitatus  assumpsit. — See 
Walke  v.McGehee,  11  Ala.  276 ;  Boby  v.  Labuzan,  21  Ala.  64; 
Cook  V.  Walthall,  20  Ala.  337;  Harrell  v.  Whitman,  19  Ala. 
138;  Hall  v.  Macjee,  27  Ala.  416;  NesUtt  v.  Ware,  30  Ala.  74; 
Powell  v.Samons,  31  Ala.  552  ;  Saunders  v.  Garrett,  33  Ala. 
454 ;  Price  v.  Ilasterson,  35  Ala.  483. 

The  answer  of  the  garnishee,  while  it  denies,  "  as  it  is 
advised,"  all  indebtedness  to  said  Thomas  J.  Casey  &  Co., 
in  any  sum  of  money,  which  was  or  is  subject  to  garnish- 
ment by  said  plaintiffs  in  this  suit,  admits  "that  it  is  true 
said  company  did  owe  money  to  said  Thomas  J.  Casey  & 
Co.;  but  it  was  under  such  circumstances  as  compelled  this 
garnishee  to  pay  the  same  as  hereinafter  shown.  The 
answer  further  states  that  Casey  &  Co.  failed,  and  that  a 
syndic  was  appointed  in  New  Orleans,  "who  claims  all  the 
assets  of  said  Thomas  J.  Casey  &  Co.,  and  who  also 
claimed  the  control  of  the  iron  of  this  garnishee,  as  it 
seems."  The  answer  proceeds :  "The  said  Thomas  J.  Casey 
&  Co.  were  commission-merchants  and  traders,  doing  busi- 
ness in  New  Orleans ;  that  this  company  did  cause  to  be 
consigned  to  them  a  certain  quantity  of  iron,  which  was 
the  property  of  this  company,  and  which  was  shipped  to 
New  Orleans ;  that  the  same  was  received  by  said  Thomas 
J.  Casey  &  Co.,  and  they  caused  said  iron  to  be  stored,  and 
the  price  of  the  storage  was  due  by  this  company  to  said 
Thomas  J.  Casey  &  Co.;  but  they  had  possession  of  said 
iron  in  New  Orleans.  This  garnishee  further  answers 
that,  on  this  occurrence,  it  sent  its  agent  to  New  Orleans? 
to  claim  its  iron  from  said  syndic,  and  that  some  difficulties 
intervened,  so  that  a  proceeding  in  court  became  necessary; 
and  that  a  lien  being  claimed  on  the  iron,  they  were  unable 
to  obtain  the  same,  except  on  terms  of  payment  of  the 
claim  for  storage  of  the  iron,  for  which  a  hen  on  the  prop- 
erty existed."     The  answer  then  proceeds  to  state  that,  on 
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a  presentation  of  these  facts,  "  an  order  was  made  by  the 
fourth  district  [court  J  of  the  city  of  New  Orleans  and  State 
of  Louisiana,  by  which  the  amount  claimed  for  said  storage 
was  authorized  and  required  to  be  paid  into  said  court, 
subject  to  such  order  as  said  court  might  make  as  to  the 
disposal  of  said  money;  and  under  such  order,  this  gar- 
nishee did  pay  into  said  court,  after  the  service  of  garnish- 
ment,  and  before  the  filing  of  this  answer,  the  sum  of 
$764  50  ;  by  means  of  which  payment,  so  made,  it  was 
enabled  to   obtain  the  possession  and  control  of  its  iron." 
The  answer  further  shows  that  said  Eenshaw,  the  syndic, 
claims  said  indebtedness,  as  representing  the  creditors  of 
Thomas  J.  Casey  &  Co.;  that  he,  the  syndic,  J.  P.  Whitney 
&  Co.,  the  attaching  creditors,  and  Thomas  J.  Casey  &  Co., 
the  attachment  debtors,  are  citizens  of  Louisiana,  and  that 
the  plaintiffs'  debt  originated  there. 

[2.J  Neither  the  answer  of  the  garnishee,  nor  any  other 

part  of  the  record,   contains  the  statutes  of  Louisiana  on 

the  subject  of  the  appointment,  powers,  and  rights  of  a  syndic; 

and,  hence,  we  can  not,  in  this  suit,  know  what  they   are. 

Clark  V.  Pratt,  20  Ala.  470 ;  Harrison  v.  Harrison,  ih.  629 ; 

Cockrdl  V.    Gurley,  26  Ala.   405 ;   Woodivard  v.  Donnelly, 

27   Ala.  198;  Gunn  v.   Hoioell,  ih.  663;  Drake  v.    Glover, 

30  Ala.  382.     We  may  probably  know  that  the  word  s^jndic 

in    the  civil  law  corresponds  very  nearly  with  that  of 

assignee  under  the  common  law,  (see  Bouvier's  Law  Die), 

but  beyond  this,  we  can  know  nothing  of  the  Louisiana 

statutes  in  reference  to  the  estates  of  insolvents.     It  is  not 

for  us  to  conjecture  what  our  decision  would  be  on  the 

answer  of  the  garnishee,  if  the  statutes  of  that  State  formed 

a  part  of  it.— See  Wilson  v.  3Iatthews,  32  Ala.  332. 

[3.]  The  claim  of  the  syndic  to  this  debt  being  out  of 
view,  the  question  arises,  does  the  answer  admit  an  indebt- 
edness, for  which  debt,  or  indebitatus  assumpsit,  would  lie? 
We  feel  bound  to  hold  that  it  does  admit  such  indebtedness. 
True,  the  indebtedness  rests,  for  its  consideration,  on  the 
storage  of  iron  by  Casey  &  Co.,  as  factors,  for  the  garni- 
shee ;  and  Casey  &  Co.  have  a  hen,  probably,  on  the  iron, 
for  those  charges,  as  moneys  lawfully  advanced  by  them. 
This  would  probably  prevent  a  recovery  by  the  garnishee. 
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in  a  suit  for  the  iron,  without  a  special  averment  of  payment 
or  tender  of  the  amount  due  for  the  advances.  But  this 
disability  to  sue  successfully  without  special  averments, 
was  unilateral.  Casey  &  Co.  labored  under  no  such  disa- 
biUty.  According  to  the  statements  of  the  answer,  they 
could  have  sued  for  the  storage,  without  any  averment  that 
the  iron  was  delivered,  or  tendered  to  the  bailor.  They 
could  have  maintained  the  action  of  indebitatus  assumpsit. 
HaR  V.  Magee,  27  Ala,  416;  Rohy  v.  Lahuzan,  21  Ala.  64. 

[4.J  In  the  absence  of  averments  in  the  answer,  and  of 
recitals  in  the  record,  bringing  the  statutes  of  Louisiana 
on  the  subject  of  insolvencies  before  us,  the  fact  that  the 
garnishee  paid  the  money  into  court  in  New  Orleans,  under 
the  order  made,  can  exert  no  influence  in  the  decision  of 
this  cause.  J.  P.  Whitney  <fe  Co.,  so  far  as  we  are  advised, 
or  can  know,  were  not  parties  to  that  proceeding,  and  are 
neither  bound,  nor  in  any  manner  afiected  by  it.  It  was, 
as  to  the  appellees,  res  inter  olios  acta,  and  not  evidence 
against  them  of  the  nature  of  the  syndic's  claim  to  the 
demand  in  controversy,  or  that  it  was  paramount  to  that 
of  the  attaching  creditors. — Shep.  Dig.  665,  et  seq. 

If,  under  the  answer  of  the  garnishee,  and  the  proceed- 
ings upon  it,  the  plaintiffs,  J.  P.  Whitney  &  Co.,  were 
entitled  to  a  judgment  against  the  railroad,  it  is  manifest 
that  no  payment  made  by  it  afterwards,  without  their 
consent  or  legal  privity,  could  defeat  that  right.  Such  pay- 
ment would  be  in  its  owti  wrong.  On  the  hypothesis  that 
Whitney  &  Co.  were  entitled  to  the  money,  the  railroad,  by 
paying  them,  would  have  acquired  a  perfect  right  to  the 
possession  and  control  of  the  iron,  and  could  have  main- 
tained a  successful  suit  for  it,  on  the  proper  averment  and 
proof  of  these  facts.  It  does  not  help  their  case,  that 
Casey  &  Co.,  or  the  syndic,  held  their  iron,  and  refused  to 
surrender  it,  until  the  charges  for  storage  were  paid  to  the 
syndic.  The  railroad,  on  the  best  phase  of  the  case  which 
it  has  made  for  itself,  could  have  forced  the  surrender  of 
its  iron,  by  suit,  without  repaying  the  charges  upon  it  to 
either  Casey  &  Co.  or  the  syndic.  The  alleged  hindrance 
or  delay  of  the  railroad  in  getting  control  of  its  iron,  may 
have  caused  serious  loss ;  but  this  can  not  overturn  a  well- 
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settled  legal  principle.— See  authorities  supra.  The  answer 
admits  a  prirna-facie  indebtedness  to  Casey  &  Co.,  and  does 
not  overturn  that  presumption ;  {Self  v.  KirMand,  24  Ala. 
275  ;)  and  as  the  claim  or  title  of  the  syndic  is  to  be  left  out 
of  view  in  determining  the  liability  of  the  garnishee,  it 
results  that  there  is  no  error  in  the  record. 
The  judgment  is  affirmed. 


•     COENELIUS  vs.  PARTAIN. 

[appeal  case  from  justice's  court.] 

1.  Wlien  objection  to  deposition  must  he  made.— An  objection  to  a  deposi- 
tion, OL'  account  of  the  want  or  insufficiency  of  the  notice  of  the  filing 
of  the  interrogatories,  must  be  made  before  the  trial  is  entered  upon, 
(Code,  $  2328,)  and  comes  too  late  afterwards. 

Appeal  from  the  Circuit  Court  of  Jefferson. 
Tried  before  the  Hon.  Wm.  S.  Mudd. 

This  action  was  brought  by  Abner  Cornelius,  against 
Mrs.  Sarah  Partain;  and  was  commenced  in  a  justice's 
court,  on  the  9th  June,  1862,  and  was  removed  by  appeal, 
by  the  defendant,  to  the  circuit  court.  The  cause  of  action, 
as  described  in  the  justice's  summons,  was  "a  claim  of  dam- 
ages sustained  by  destroying  plaintiff's  fruit  trees,  and 
hauling  through  his  lands,  and  taking  off  rails  from  his 
land."  The  record  does  not  show  that  any  complaint  was 
filed  in  the  circuit  court.  "When  the  cause  was  called  for 
trial,"  as  the  bill  of  exceptions  states,  "the  plaintiff  asked 
for  a  continuance,  on  account  of  the  absence  of  two  wit- 
nesses, and  stated  to  the  court  what  he  expected  to  prove 
by  them.  The  defendant's  counsel  declined  to  make  the 
necessary  admission,  and  the  court  announced  that  the 
cause  would  be  continued.  At  this  announcement,  the 
plaintiff's  counsel  remarked  to  the  court,  that  he  should 
30 


474  ALABAMA. 


Conielins  v.  Partain. 


ask  leave  to  retake  the  depositions  of  certain  witnesses, 
which  had  been  taken  for  the  plaintiff,  unless  the  defendant 
would  waive  all  objection  to  them.  The  defendant's  counsel 
remarked  to  the  court,  just  at  this  time,  that,  as  the  case 
was  a  small  one,  and  the  costs  were  accumulating,  he  would 
admit  what  the  absent  witnesses  would  prove,  and  go  to 
trial.  The  trial  then  proceeded.  During  its  progress,  the 
plaintiff's  counsel  proposed  to  read  the  depositions  of  Jo- 
seph Sargeant  and  Cincinnatti  Cornelius,  which  were  the 
depositions  spoken  of  above.  The  defendant's  counsel 
objected  to  the  reading  of  said  depositions,  because,  he 
said,  he  was  then  for  the  first  time  [informed]  that  any  such 
depositions  had  been  taken  ;  that  it  was  true  the  plaintiff's 
counsel  had,  on  the  27th  Fehrnary,  1864,  brought  to  him 
the  following  paper, '  setting  out  the  interrogatories  pro- 
pounded to  said  witnesses,  and  their  depositions,  which  pur- 
ported to  have  been  taken  on  the  5th  March,  1864;  "that 
he  then  told  plaintiff's  counsel  that  he  could  not  accept 
said  notice,  or  cross  said  interrogatories,  as  his  cHent  was 
unwilling  to  do  so,  and  that  he  should  insist  on  a  strict 
compliance  with  the  law ;  and  that  plaintiff's  attorney  then 
gave  him  notice  that  he  would  take  said  depositions  any 
way.  Plaintiff's  attorney  then  stated,  that  he  went  to  the 
clerk's  ofiice  to  file  said  interrogatories  on  the  27th  Feb- 
ruary, 1864,  but  found  the  clerk  absent  from  town,  and  the 
deputy  clerk  sick,  so  that  said  interrogatories  could  not 
then  be  filed  ;  that  said  interrogatories  were  not  filed  until 
the  4th  March ;  that  on  the  same  day  a  commission  was 
issued  to  A.  J.  Waldrop,  who  was  the  clerk  of  the  coui't, 
to  take  said  depositions  ;  that  the  depositions  were  taken 
by  him  on  the  next  day,  and  were  deposited  by  him  in  his 
office  on  Monday,  the  first  day  of  court.  It  was  shown, 
also,  that  no  other  notice  was  given  of  the  taking  of  said 
depositions  than  as  above  stated ;  that  the  depositions  had 
been  handed  to  Mr.  Morrow,  the  assistant  counsel  for  the 
defendant,  who  was  examining  them  when  the  trial  was  en- 
tered upon,  but  had  only  made  a  partial  examination  of 
them.  On  this  proof,  the  court  refused  to  permit  said 
depositions  to  be  read,  and  excluded  them  from  the  jury  ; 
to  which  ruling  of  the  court  the  plaintiff  excepted,"  and 
he  now  assigns  the  same  as  error. 
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Wm.  S.  Earnest,  for  appellant. 

A.  J.  WALKEE,  C.  J. — The  depositions  of  two  witnesses 
were  rejected  as  evidence  when  offered  on  the  trial  of  the 
cause.  The  objection  was,  that  the  written  notice  of  the 
filing  of  the  interrogatories,  required  by  section  2320  of  the 
Code,  had  not  been  given.  Section  2328  of  the  Code 
directs,  that  "all  objections  to  the  admissibility  of  the  en- 
tire deposition  in  evidence,  must  be  made  before  entering 
on  the  trial,  and  not  after ;  unless  the  matter  is  not  dis- 
closed in  the  deposition,  and  appears  after  the  commence- 
ment of  the  trial."  The  objection  went  to  the  entire  depo- 
sition. It  was  not  within  the  exception  allowed  by  the 
statute.  It  therefore  could  not  be  made  on  the  trial. — 
McGill  V.  Monette,  37  Ala.  49;  Thompson  v.  Baivles,  33  Ala. 
29 ;  McArthur  v.  Carrie,  32  Ala.  75.  If  it  be  admitted  that 
any  excuse  can  be  allowed  for  the  failure  to  make  the  objec- 
tion before  the  trial,  the  facts  disclosed  in  the  record  cer- 
tainly constitute  none,  which  ought  to  be  entertained. 

Eeversed  and  remanded. 


Ex  PARTE  STARKE,  in  re  PUEVIANCE. 

[petition  for  certiorari  to  revise   proceedings  under  habeas 

CORPUS.] 

1.  Classification  and  transfer  of  soldiers  under  act  of  congress  approved 
February  17,  1864, — Under  tlie  act  of  congress  approved  February  17, 
1864,  which  provides  for  three  different  classes  or  grades  of  service, 
a  junior  reserve,  on  attaining  the  age  of  eighteen  years,  may  be 
transfeiTed  to  active  duty  in  the  field ;  while  a  person  who  was  in 
active  duty  iu  the  field  at  the  date  of  the  act,  and  who  afterwards 
attains  the  age  of  forty-five  years,  is  entitled  to  be  transferred  to  the 
senior  reserves ;  and  a  senior  reserve,  on  attaining  the  age  of  fifty,  is 
entitled  to  be  discharged. 

In  the  matter  of  the  petition  of  David  R.  Purviance  for 
the  writ  of  Iwheas  corpus,  by  which  he  sought  to  procure 
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his  discharge  from  the  custody  of  Capt.  E.  T,  Starke,  the 
enrolling  officer  of  the  Confederate  States  for  the  county  of 
Dallas,  and  from  the  military  service  of  the  Confederate 
States.  The  petitioner  was  enrolled  on  the  16th  April, 
1864,  and  attained  the  age  of  fifty  years  on  the  24th  July 
following.  His  claim  to  be  discharged  from  military  ser- 
vice, after  attaining  the  age  of  fifty  years,  was  denied  by 
the  officers  of  .the  bureau  of  conscription ;  and  he  there- 
upon sued  out  a  writ  of  habeas  corpus,  before  the  Hon. 
Chancellor  J.  E.  John,  at  Selma,  who,  on  the  hearing,  dis- 
charged him  from  custody.  A  bill  of  exceptions  was  re- 
served, on  the  part  of  the  Confederate  States,  to  the  ruling 
and  decision  of  the  chancellor;  and  application  is  now 
made  to  this  court,  in  the  name  of  the  enrolhng  officer,  for 
the  writ  of  certiorari,  or  other  remedial  process,  to  revise 
his  decision. 

Wm.  M.  Byrd,  for  the  Confederate  States. 
Thos.  B.  Wetmoke,  contra. 

STONE,  J. — There  are  difficulties  in  the  way  of  any  con- 
struction we  may  place  on  the  act  of  February  17th,  1864, 
entitled  "An  act  to  organize  forces  to  serve  during  the 
war." — Acts  fourth  session,  first  congress,  p.  211.  The 
words,  "  for  the  war,"  and  "  during  the  war,"  occur  five 
times  in  the  body  of  the  aet ;  and  each  time  they  are  so 
placed  as  to  qualify  the  term  of  service  of  the  persons  who, 
under  the  act,  are  declared  to  be  "  in  the  military  service  of 
the  Confederate  States."  Section  one  declares,  that  "  all 
white  men,  residents"  <tc.,  "  between  the  ages  of  seventeen 
and  fifty,  shall  be  in  the  military  service  of  the  Confederate 
States  for  the  war."  Section  two  declares,  that  aU  of  the 
persons  mentioned  in  section  one,  "  between  the  ages  of 
eighteen  and  forty-  five,  and  now  in  service,  shall  be  retained 
during  the  present  war  with  the  United  States,  in  the  same 
regiments,"  <fcc.  Section  five,  after  defining  the  time  and 
mode  to  be  observed  in  the  enrollment  of  persons  between 
the  ages  of  seventeen  and  eighteen,  and  forty-five  and  fifty, 
declares,  that  "  any  person,  who  shall  fail  to  enroll  himseK, 
without  a  reasonable  excuse"  &c.,  "  shall  be  placed  in  ser- 
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vice  in  the  field,  for  the  war,  in  the  same  manner  as  though 
he  were  between  the  ages  of  eighteen  and  forty-five."  Sec- 
tion six  provides,  that  persons  required  to  enroll  themselves 
under  the  fifth  section — reserves  for  State  defense — may- 
relieve  themselves  of  the  duty  of  assembling  at  places  of 
rendezvous,  by  forming  themselves  into  voluntary  organi- 
zations, furnishing  proper  muster-rolls,  &c. ;  "  and  having 
so  organized,"  proceeds  to  say,  if  they  "tender  their  ser- 
vices as  volunteers  during  the  war,  to  the  president,  *  *  * 
they  may  be  accepted  as  nainute-men  for  service  in  such 
State."  Section  seven,  which  relates  also  to  reserves  for 
State  defense,  provides,  "  that  any  person  who  shall  fail  to 
attend  at  the  place  of  rendezvous,  as  required  by  the  au- 
thority of  the  president,  without  a  sufficient  excuse,  to  be 
judged  of  by  him,  shall  be  liable  to  be  placed  in  service  in 
the  field,  for  the  war,  as  if  he  were  between  the  ages  of 
eighteen  and  forty-five  years."  This  persistent  use  of  the 
terms, /or  the  war,  and  during  the  luar,  presents  the  difficulty 
in  the  way  of  holding  that,  when  the  persons  composing 
the  class  of  senior  reserves  severally  attain  the  age  of  fifty 
they  pass  out  of  the  service. 

On  the  other  hand,  there  is  no  '^provision  in  the  act  we 
are  construing,  which  transfers,  or  directs  the  transfer  of 
the  conscript,  from  one  class  to  another.  The  persons  con- 
scribed  by  the  act  may  be  divided  into  three  classes  :  First, 
junior  reserves  for  State  defense,  embracing  persons  be- 
tween the  ages  of  seventeen  and.  eighteen ;  second,  the  pro- 
visional army  proper,  or  army  in  the  field,  embracing  per- 
sons between  the  ages  of  eighteen  and  forty-five ;  and 
third,  the  class  of  senior  reserves,  embracing  persons  be- 
tween the  ages  of  forty-five  and  fifty.  The  same  language 
which  defines  the  term  of  service  of  one  class,  defines  the 
term  of  service  of  all  the  classes.  They  are  all  conscribed 
"  for  the  war,"  or  "  during  the  war ;"  and,  as  is  stated 
above,  the  act  is  sOent  on  the  question  of  transfer  from 
one  class  to  another,  except  as  a  penalty  for  some  omission 
of  duty.  If,  by  force  of  the  words  "for  the  war,"  those 
persons,  who  at  the  time  they  are  brought  into  the  service 
are  between  the  ages  of  forty-five  and  fifty,  are  retained  in 
the  service,  notwithstanding  they  may  pass  the  age  of  fifty, 
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there  is  a  logical  necessity  for  holding  that  persons  who 
are  brought  or  retained  in  the  active- duty  service — those 
between  eighteen  and  forty-five — shall  continue  in  that 
active  service,  notwithstanding  they  may  pass  the  age  of 
forty- five,  or  even  of  fifty.  Further,  there  is  a  logical  ne- 
cessity for  holding  that  persons  who,  being  between  the 
ages  of  seventeen  and  eighteen  when  they  are  conscribed, 
are  placed  in  the  class  of  junior  reserves,  shall  be  retained 
in  that  class  till  the  end  of  the  war,  notwithstanding  they 
may  pass  the  age  of  eighteen.  All,  when  conscribed,  are 
in  for  the  war,  by  language  equally  imperative  in  each  class 
of  cases  ;  and  if,  by  construction,  we  discharge  or  transfer 
one  class,  by  the  same  process  of  reasoning  we  must  dis- 
charge or  transfer  all  the  classes,  when  they  reach  the  max- 
imum age  of  such  classes. 

An  examination  of  the  fifth  and  sixth  sections  of  the  act 
will  elucidate  what  is  last  above  stated.  The  fifth  section 
provides  for  the  enrollment  of  persons  between  the  ages 
of  seventeen  and  eighteen,  and  forty-five  and  fifty ;  and  de- 
clares, that  the  "  persons  mentioned  in  this  section  shall 
constitute  a  reserve  for  State  defense  and  detail  duty,  and 
shall  not  be  required  to  perform  service  out  of  the  State  in 
which  they  reside."  The  sixth  section  declares,  "  that  all 
persons  required  by  the  fifth  section  of  this  act  to  enroll 
themselves  may,  within  thirty  days  after  the  passage  hereof, 
oast  of  the  Mississippi  river,  and  within  sixty  days  if  west 
of  said  river,  form  themselves  into  voluntary  organizations 
of  companies,  battalions,  or  regiments,  and  elect  their  own 
officers, — said  organizations  to  conform  to  the  existing  law; 
and  having  so  organized,  to  tender  their  services,  as  volun- 
teers during  the  ivar,  to  the  president ;  and  if  such  organi- 
zation shall  furnish  proper  muster-rolls"  &c.,  "  they  may  be 
accepted  as  minute-men  for  service  in  such  State  ;  but,  in  no 
event,  to  be  taken  out  of  it."  Now,  this  section  relates 
alone  to  "reserves  for  State  defense  and  detail  duty;"  it 
embraces  both  the  junior  and  senior  classes  of  State  re- 
serves ;  and  as  to  both  of  these  classes,  provides,  that  such 
of  them  as  form  themselves  into  "voluntary  organizations," 
and  tender  their  services  to  the  president  as  volunteers 
"  during  the  war,"  may  be  accepted  as  minute-men  for  service 
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in  such  State,  but  in  no  event  to  be  taken  out  of  it.  If  the 
words,  "  for  the  war,"  and  "  during  the  war,"  found  in  the 
first  and  second  sections  of  the  act,  hold  the  persons  men- 
tioned in  those  sections  till  the  end  of  the  war,  notwith- 
standing they  may  pass  the  age  of  fifty  before  peace  is  de- 
clared ;  it  is  impossible  to  resist  the  conclusion,  that  under 
the  words  "  during  the  war,"  in  the  sixth  section,  the  re- 
serves, junior  as  well  as  senior,  who  form  themselves  into 
"voluntary  organizations,"  &c.,  become  minute-men  for 
service  in  the  State,  in  no  event  to  be  taken  out  of  it ;  and 
that  they  remain  in  this  service  till  the  end  of  the  war, 
although  they  may  pass  the  age  of  eighteen  before  that 
time. 

Possibly  we  may  obviate  the  difl&culties  which  lie  in  our 
path,  by  regarding  the  words  "  for  the  war,"  and  "  during 
-the  war,"  found  in  the  act  of  February  17,  1864,  as  used 
in  contradistinction  to  the  term  of  conscription  prescribed 
by  our  former  acts  of  congress — conscription  for  a  term  of 
years ;  and  that  the  purpose  of  congress  had  no  greater 
scope  than  to  create,  and  continue  in  existence,  an  army, 
not  for  a  definite  period,  but  for  an  indefinite  one,— ;for  the 
war.  If  this  view  be  the  correct  one,  the  first  section  of 
the  act  may  be  legitimately  paraphrased,  "  The  military  force 
of  tJie  Confederate  States,  during  the  present  war,  shall  consist 
of  all  white  men,  residents  of  the  Confederate  States,  betiveen 
tJie  ages  of  seventeen  and  fifty."  Under  this  theory,  liability 
to  mihtary  service  would  consist  in  three  requisites  :  the 
person  must  be  a  white  man,  a  resident  of  the  Confederate 
States,  and  between  the  ages  of  seventeen  and  fifty.  Clothed 
with  these  three  requisites,  he  is  a  conscript.  "Wanting 
either  of  them,  he  is  not  within  the  operation  of  the  law. 

The  fifth,  sixth  and  seventh  sections  relate  to  ^e  reserves, 
junior  and  senior.  When  the  junior  reaches  eighteen,  he 
loses  one  of  his  qualifications  as  such,  and  passes  to  the 
army  for  field  service.  When  the  senior  reaches  fifty,  he 
is  discharged.  This  system  has  the  merit  of  perpetually 
recruiting  the  army  in  the  field  with  able-bodied  young 
men  of  eighteen  years  of  age ;  of  transferring  to  the  corps 
of  senior  reserves  men  who  reach  the  age  of  forty- five ; 
and  discharging  all  when  they  reach  the  age  of  fifty.     It 
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avoids  the  shocking  inequality  of  retaining  in  the  reserve 
force,/or  the  entire  ivar^  no  matter  how  long  it  may  last, 
all  the  young  men  who.  were  under  the  age  of  eighteen 
when  the  law  was  enacted. 

The  second  section  of  the  act  under  discussion  presents 
no  serious  obstacle  in  the  way  of  the  construction  indicated 
above.  It  was  not  the  purpose  of  that  section  to  declare 
who  should  compose  the  army  for  active  duty  in  the  field. 
Its  words  are  not  comprehensive  enough  for  that,  as  we 
shall  hereafter  show.  That  the  army  in  the  field  is  made 
up  of  persons  between  the  ages  of  eighteen  and  forty-five, 
results  necessarily  from  the  first,  fifth,  and  sixth  sections. 
The  first  section  places  all  white  men,  residents,  &c.,  in  the 
miUtary  service  of  the  Confederate  States,  who  are  between 
the  ages  of  seventeen  and  fifty.  Sections  five  and  six  pro- 
vide, that  all  of  the  persons  conscribed  by  the  first  section, 
between  the  ages  of  seventeen  and  eighteen,  or  forty-five 
and  fifty,  shall  constitute  a  "  reserve  for  State  defense  and 
detail  duty."  This  necessarily  leaves  the  residuum — those 
between  eighteen  and  forty-five — liable  to  active  service  in 
the  field.     Indusio  unhis  est  exclusio  alterius. 

The  words,  "during  the  present  war  with  the  United 
States,"  found  in  section  two,  are  stated  parenthetically. 
If  it  was  an  object  at  all,  it  was  not  the  leading  object  of 
that  section,  to  define  the  soldier's  term  of  service.  Its  ob- 
ject was  to  keep  up,  during  the  present  war  ivith  the  United 
States,  "the  same  regiments,  battalions,  and  companies," 
with  the  same  "organizations  and  officers ;"  and  to  retain 
all  persons  then  in  the  service,  who  were  between  the  ages 
of  eighteen  and  forty-five,  in  the  regiment,  battahon,  or 
company,  to  which  they  belonged  at  the  passage  of  the 
act,  unless  regularly  transferred  or  discharged.  The  words 
used  in  the  sixth  section,  which  hold  the  reserve  in  the 
place  assigned  him  by  the  act,  are  quite  as  strong,  if  not 
stronger,  than  the  words  in  the  second  section,  in  reference 
to  the  class  for  active  duty  in  the  field.  Both  employ  the 
phrase,  "during  the  war." 

The  second  section,  even  if  it  be  held  to  define  and  fix 
the  status,  during  the  ivar,  of  the  persons  covered  by  its 
terms,  is  by  no  means  comprehensive  enough  to  embrace 
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all  the  persons  between  the  ages  of  eighteen  and  forty-five 
who  were,  by  the  first  section,  declared  to  be  in  the  military 
service  of  the  Confederate  States.  It  was  only  such  por- 
tion of  them  as  were  in  service  at  the  time  the  act  was 
passed.  "Now  in  service,"  is  the  language  of  the  second 
section.  Many  persons,  who  were  exempted  under  former 
acts  of  conscription,  and  some  who  had  just  then  become  ' 
eighteen  years  of  age,  and  doubtless  others  not  then  in  the 
service,  were  put  in  the  army  for  field  duty,  by  the  act  of 
February  17th,  1864.  For  these,  the  second  section  makes 
no  provision.  If  we  decide  that  the  object  of  the  second 
section  was  to  hold  the  persons  embraced  by  it,  in  service 
in  the  field  until  the  end  of  the  war,  irrespective  of  age,  we 
are  then  forced  to  hold  that  congress  imposed  this  extreme 
term  of  service  on  that  class  who  had  the  strongest  claims 
on  their  generosity — those  then  in  service ;  while  it  made 
no  such  provision  for,  and  imposed  no  such  terms  on  the 
less  meritorious  class — those  then  for  the  first  time  brought 
into  the  service.  This  view  tends  strongly  to  show  that  the 
purpose  of  the  second  section  was,  not  to  fix  the  term  of 
service  of  the  individual  soldier,  but  to  continue  those  then 
in  service,  and  between  the  ages  of  eighteen  and  forty- five, 
in  the  same  organizations  to  which  they  belonged  at  the 
time  the  act  was  passed. 

The  second  section,  operating  as  it  does  only  on  the  per- 
sons who  were,  at  the  time  of  its  enactment,  between  the 
ages  of  eighteen  and  forty-five,  and  in  the  service,  makes 
no  provision  for  those  then  over  forty- five,  although  in  the 
service.  Its  language  is,  "all  the  persons  aforesaid,  be- 
tween the  ages  of  eighteen  and  forty-five,  now  in  service, 
shall  be  retained,"  &c. 

Now,  it  is  manifest  that,  when  the  act  we  are  construing 
was  passed — February  17th,  1864 — there  were  persons, 
probably  many  of  them,  then  in  the  service,  who  had  just 
passed  the  age  of  forty-five,  and  who  were  in  the  service, 
serving  out  their  term  of  three  years  under  that  clause  of 
the  act  of  September  27th,  1862,  which  declares  that,  "when 
once  enrolled,  all  persons  between  the  ages  of  eighteen  and 
forty-five  shall  serve  their  full  time." — Acts  1st  congress,  62. 
These,  to-wit,  all  who  were  then  over  forty-five,  notwith- 
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standing  thej  may  have  passed  that  age  by  but  one  day, 
were  released  from  active  duty  in  the  field ;  and,  as  soon  as 
their  three  years  would  expu-e,  would  pass  by  a  new  enroll- 
ment into  the  corps  of  senior  reserves.  If  those  mentioned 
in  the  second  section  are  required  to  serve  in  the  field  until 
the  end  of  the  war,  even  though  they  pass  the  age  of  forty- 
five  before  that  time,  it  needs  must  follow  that,  under  the 
act  of  February  17,  1864,  many  veteran  troops  who  wanted 
but  one  day,  one  week,  one  month,  or  six  months,  of  being 
forty-five  years  old  when  the  act  was  passed,  will  be  re- 
quired to  perform  active  service  in  the  field  long  after  they 
are  forty-five ;  while  many  other  like  veteran  troops,  who 
were  then  but  a  day,  week,  or  month  over  the  age  of  forty- 
five,  will  be  released  from  active  duty  in  the  field,  and  re- 
quired to  perform  only  the  duties  of  reserves  for  State  de- 
fense. This  view  leads  to  an  inequahty,  which  it  can  be 
scarcely  supposed  congress  intended. 

The  eleventh  section  authorizes  details  to  be  made  "from 
persons  between  forty-five  and  fifty  years  of  age,  or  from 
the  army  in  the  field;"  and  makes  no  provision  for  detail- 
ing persons  after  they  reach  the  age  of  fifty.  The  language 
of  the  section  is,  "  That  the  president  be,  and  he  is  hereby, 
authorized  to  grant  details,  under  general  rules  and  regula- 
tions to  be  issued  by  the  war  department,  either  from  per- 
sons between  forty-five  and  fifty  years  of  age,  or  from  the 
army  in  the  field."  It  woidd  seem  that,  if  reserves  are 
retained  in  the  service  after  they  reach  the  age  of  fifty, 
there  would  then  exist  stronger  reasons  for  detaihng  them, 
than  there  were  before  they  reached  that  age.  Yet,  under 
the  eleventh  section,  they  can  be  detailed  at  any  time  be- 
fore they  reach  the  age  of  fifty,  but  not  afterwards.  This 
furnishes  another  strong  argimient  against  the  construction 
which  would  retain  them  in  the  service  after  they  reach  the 
age  of  fifty. 

In  corroboration  of  the  views  stated  above,  I  feel  author- 
ized to  contrast  the  phraseology  of  the  act  of  February  17, 
1864,  with  the  language  of  the  act  approved  September  27, 
1862,  commonly  called  the  "second  conscript  law." — Acts 
of  first  congress,  second  session,  61.  That  act,  amending 
the  first  act  of  conscription,  added  to  the  mihtary  list  "all 
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white  men,  who  are  residents  of  the  Confederate  States, 
between  the  ages  of  thirty-five  and  forty-five  years,  at  the 
time  the  call  or  calls  may  be  made,' '  unless  legally  exempted, 
&G.  It  then  provided,  that  "when  once  enrolled,  all  men, 
between  the  ages  of  eighteen  and  forty-five,  shall  serve  their 
full  time."  This  language  fixed  the  service  of  persons 
placed  in  the  army  under  its  terms  at  their  full  term  of 
three  years,  notwithstanding  they  might  pass  the  age  of 
forty- five  before  their  term  expired.  In  the  act  of  February 
17th,  1864,  no  such  provision  is  found.  This  affords,  at 
least,  some  argument  in  favor  of  the  conclusion,  that  when 
the  reserve  under  the  act  of  1864  reaches  the  age  of  fifty, 
he  passes  out  of  the  service. 

Driven  to  the  necessity,  then,  of  adopting  the  one  con- 
struction or  the  other,  I  unhesitatingly  adopt  the  continu- 
ing and  rotary  application  of  the  act,  which  regards  the 
first  section  as  expressing  qualifications  which  the  conscript 
must  possess;  and,  possessing  which,  places  him  "in  the 
military  service  of  the  Confederate  States  for  the  war ;" 
for  an  indefinite  term,  as  contra-distinguished  from  the  de- 
fined term  required  by  former  acts.  This  applies  the  act 
of  conscription  to  a  class  or  classes ;  that  is,  conscribes 
them,  and  places  them  in  the  service  till  the  end  of  the  war, 
so  long  as  the  person  or  persons  are  of  the  particular  class. 
It  continually  keeps  open  the  door  for  the  conscription  of 
young  men,  as  they  become  seventeen  years  of  age ;  or, 
being  between  the  ages  of  seventeen  and  fifty,  become  resi- 
dents of  the  Confederate  States.  When  they  reach  the 
age  of  eighteen,  it  passes  them  from  the  junior-reserve 
force,  to  active  duties  in  the  field.  When  they  reach  the 
age  of  forty-five,  they  are  transferred  to  the  senior-reserve 
force ;  and  at  fifty  they  are  discharged  from  service,  having 
reached  the  maximum  miHtary  age,  in  the  scale  fixed  by 
congress. 

Under  the  other  construction,  it  is  left  in  some  doubt 
whether  young  men,  becoming  seventeen  after  the  passage 
of  the  act,  or  becoming  "residents"  after  that  time,  can 
be  placed  in  any  military  service  under  its  terms.  It  is 
clear,  that  no  person  who,  under  the  operation  of  that  act, 
is  put  in  the  service  before  he  is  eighteen,  (and  this  includes 
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all  who  were  under  the  age  of  eighteen  when  the  act  was 
approved,)  can  be  transferred  to  the  active-duty  service, 
the  class  which  performs  active  service  in  the  field ;  nor 
can  persons  becoming  forty-five  be  transferred  to  the  class 
of  senior  reserves ;  or,  becoming  fifty,  be  discharged. 

The  supreme  court  of  North  Carolina,  in  the  case  of  Kes- 
Ur,  and  Judge  Brockenbrough,  of  Virginia,  in  a  case  before 
him,  have  come  to  the  same  conclusion  as  to  the  senior 
reserves,  which  is  announced  above. 

My  brother  Phelan  gives  some  additional  reasons  for 
concurring  in  the  views  above  expressed.  My  brother 
Walker  concurs  with  us  in  the  conclusion,  for  reasons 
stated  by  himseK. 

Certiorari  refused. 

A.  J,  WALEIEE,  C.  J. — I  regard  the  question  of  this 
case  as  an  exceedingly  close  and  narrow  one.  I  have  care- 
fully deliberated  upon  it,  and  ?I  am  incUned  to  think  that 
congress  did  not  intend  to  discharge  from  the  service  men 
attaining  the  age  of  fifty  after  their  enrollment.  I  think  I 
should  so  decide  if  the  question  were  perfectly  new,  and 
not  embarrassed  by  adjudications  elsewhere.  It  is  of  the 
highest  importance  that  the  decision  of  the  question  should 
be  uniform  in  the  different  States.  It  would  obviously  pro- 
duce the  most  discordant  and  pernicious  results  for  some 
of  the  State  courts  to  discharge  the  reserves  upon  attain- 
ing the  age  of  fifty,  while  others  refused  to  discharge  them. 
Under  such  a  diversity  of  judicial  action,  the  period  of  ser- 
vice would  be  dependent  upon  the  locality  where  the  soldiers 
happened  to  be.  I  think,  therefore,  that  it  is  my  duty  as  a 
judge  to  concede  something  of  my  own  opinions,  for  the 
sake  of  uniformity  of  decision  upon  this  subject.  Judge 
Brockenbrough,  of  Virginia,  a  distinguished  and  able  jurist, 
has  held,  in  an  opinion  which  I  have  seen  in  the  newspa- 
pers, that  the  reserves  pass  out  of  the  service  on  attaining 
the  age  of  fifty  years.  The  supreme  court  of  North  Caro- 
lina has  decided  the  same  way,  C.  J.  Pearson  delivering  the 
opinion.  I  have  seen  no  decision  on  the  other  side  ;  and  I 
presume  that,  both  in  Virginia  and  North  Carolina,  the 
coiu'ts  wiU  rule  in  accordance  with  the  decisions  above 
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noticed.  Although  I  doubt  the  con'ectness  of  those  decis- 
ions, and  would  be  inclined  to  decide  differently  if  the 
question  were  entirely  new,  I  yield  to  them  as  an  authority, 
because  I  will  thus  contribute  to  the  procurement  of  uni- 
formity of  judicial  action  on  the  subject ;  because  I  enter- 
tain much  doubt  upon  the  question,  and  because  those 
decisions  are  entitled  to  respect,  both  on  account  of  the 
source  from  which  they  emanate,  and  the  argument  made 
in  support  of  them.  I  therefore  assent  to  the  judgment 
which  my  brethren  render,  but  prefer  not  to  adopt  their 
opinions. 

PHELAN,  J. — "When  I  first  brought  my  mind  to  an 
examination  of  the  act  of  congress  of  17th  February,  1864, 
"to  organize  forces  to  serve  for  the  war,"  I  came  to  the 
opinion,  as  I  then  thought,  confidently,  that  all  men  con- 
scribed  by  that  act  were  Hable  to  military  service  "for  the 
war,"  taking  those  words  as  defining  their  term  of  service - 
Further  reflection,  and  a  closer  analysis  of  the  several  parts 
of  this  statute,  have  induced  me  to  change  that  opinion. 
As  the  following  reflections,  in  addition  to  the  views  pre- 
sented by  my  brother  Stone,  have  had  a  share  of  influence 
in  bringing  about  this  change,  I  deem  it  proper  to  present 
them. 

The  law  of  17th  February,  1864,  "to  organize  forces  to 
serve  for  the  war,"  distinguishes  the  military  service  of  the 
Confederate  States  into  iivo  kinds,  and  only  two.  The  first, 
and  most  important,  is  "service  in  the  Jield,"  by  which  we 
imderstand  the  general  army  in  the  field,  liable  to  service 
in  any  part  of  the  Confederacy ;  and  the  second,  service  in 
the  "reserves,"  who  are  confined  to  service  in  their  respective 
States.  These  reserves  are  to  be  composed  of  all  white 
male  residents  in  the  Confederate  States,  between  the  ages 
of  seventeen  and  eighteen  and  forty-five  and  fifty,  and  who, 
for  this  reason,  are  subdivided,  when  we  speak  of  them,  as 
junior  and  senior  reserves.  These  reserves  are  required  to 
enroll  themselves,  agreeably  to  certain  regulations  ;  and  if 
they  fail  to  do  so,  it  is  declared,  that  any  one  who  fails 
"shall  be  placed  in  service  in  the  field,  for  the  war,  in  the 
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same  manner  as  though  he  were  between  the  ages  of 
eighteen  and  forty- j&ve." — See  section  five  of  the  said  act  of 
congress. 

These  reserves  are  also  allowed,  upon  certain  conditions, 
to  form  themselves  into  voluntary  organizations,  and,  upon 
being  so  organized,  to  tender  their  services,  "as  volunteers 
during  the  war,  to  the  president,"  to  be  used  as  "minute- 
men"  in  their  State,  "but  in  no  event  to  be  taken  out  of  it." 
Those  who  do  not  so  organize  are  required  to  enroU,  and, 
on  the  call  of  the  president,  to  assemble  at  "places  of  ren- 
dezvous"; and  it  is  declared  of  these  also,  that  if  any  one 
shall  fail  to  attend  at  the  place  of  rendezvous,  when  sum- 
moned, without  a  lawful  excuse,  to  be  judged  oS  by  the 
president,  "he  shall  be  liable  to  be  placed  in  service  in  tJie 
field,  for  the  war,  as  if  he  were  between  the  ages  of  eighteen 
and  forty- five. — See  6th  and  7th  sections  of  the  act. 

Now,  who  are  the  men  "in  service  in  the  field  for  the 
war"  ?  They  are  "all  white  men,  residents  of  the  Confed- 
erate States,"  between  the  ages  of  eighteen  and  forty-five. 
We  have  shown,  that  two  kinds  of  service  embrace  the 
whole  mihtary  force  of  the  Confederacy ;  and  as  the  ser- 
vice in  the  reserves  has  taken  all  men  between  seventeen  and 
eighteen,  and  between  forty-five  and  fifty,  the  residuum  of 
the  entire  military  force — namely,  the  men  between  eighteen 
and  forty-five — must  be  the  men  "in  service  in  the  field  for 
the  war." 

But,  are  these  men  "in  service  in  the  field /or  the  war," 
if  we  give  to  these  latter  words  the  office  or  meaning  of 
hmiting  and  defining  the  term  of  service  of  each  conscript 
who  belongs  to  that  service  between  the  ages  of  eighteen 
and  forty- five  ?  When  we  come  to  examine  and  consider 
the  provisions  of  the  5th  section,  I  confess  I  find  difficulty 
in  so  holding. 

We  all  agree  that  this  act  conscribes  men  as  a  class,  and 
has  a  continuing  operation.  Now,  the  oth  section  declares, 
"that  all  white  male  residents  of  the  Confederate  States, 
between  the  ages  of  seventeen  and  eighteen,  and  forty-five 
and  fifty  years,  shall  enroU  themselves,"  <fec.;  and  any  per- 
son who  shall  faO  to  enroll  himself,  without  a  reasonable 
excuse,  "shall  be  placed  in  the  service  in  the  field,  for  the  war, 
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in  the  same  manner  as  if  lie  were  between  the  ages  of 
eighteen  and  forty-five."  The  language  of  this  section,  it 
will  be  observed,  is  broad  and  sweeping ;  in  this  respect 
precisely  like  that  of  the  first  section  ;  "all  white  males 
residents  of  the  Confederate  States." 

Let  us  suppose  a  man  now  in  the  service  in  the  field, 
completes  to-day  his  forty-five  years,  and  to-morrow  is 
over  forty- five ;  that  is,  between  forty  five  and  fifty.  What 
does  the  law  exact  of  that  man?  Does  it  not  say,  "he 
shall  enroll  himself  agreeably  to  the  regulations  prescribed, 
and,  "if  he  fails  to  do  so,  without  reasonable  excuse,"  he 
shall  be  placed  "  in  service  in  the  field,  for  the  ivar,  as 
though. he  were  between  the  ages  of  eighteen  and  forty- 
five"? 

If  it  is  his  duty,  under  the  law,  to  enroll  himself,  (and 
the  language  of  the  act  is  very  clear  and  positive,)  then,  by 
a  necessary  consequence,  he  is  no  longer  in  the  service  in  the 
field.  It  is  his  privilege  to  claim  and  seek  another,  and  a 
less  onerous  service,  in  fulfilling  this  duty  to  enroll.  And, 
if  all  this  be  true,  then  the  conscript  between  eighteen  and 
forty- five  never  was  "in  the  service  in  the  field/or  the  war,'" 
taking  those  words  as  defining  his  term  of  service.  He  was 
in  the  "service  in  the  field"  until  he  was  forty-five,  and  no 
longer ;  and  then,  by  enrolling,  he  was  placed  in  another 
service — service  in  the  reserves.  But,  if  he  failed  to  enroll, 
he  was  to  be  put  back  "in  the  service  in  the  field,"  where 
he  was  before ;  but  not  now  as  an  original  field-service 
man,  but  as  a  delinquent  reserve,  of  whom,  under  such  cir- 
cumstances, the  law  only  declares,  that  he  shall  be  placed 
"in  service  in  the  field,  for  the  war,"  in  the  same  manner  as 
he  was  before,  when  he  was  between  the  ages  of  eighteen 
and  forty- five  ;  and  this  would  be,  as  has  been  shown,  only 
until  he  passed  the  age  of  the  class  into  which  he  had  now 
entered,  the  class  of  senior'reserves,  ^vhose  extreme  limit  is 
fifty  years. 

As  nothing  is  said  expressly  in  this  act,  by  which  one 
class  is  made  to  pass  into  another,  if  it  can  be  fairly  estab- 
lished, by  implication,  that  a  man  in  service  in  the  field 
passes  into  the  senior  reserves,  it  then  becomes  a  logical 
necessity  that  the  rule  should  prevail  through  all  the  classes. 
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If,  by  implication,  you  deplete  the  army  in  the  field,  and 
these,  as  they  arrive  at  forty- five,  go  into  the  class  of  senior 
reserves,  then,  by  a  like  imphcation,  the  junior  reserve  at 
eighteen  passes  from  his  class  to  replenish  the  army  of  the 
field ;  and  the  senior  reserve,  when  he  arrives  at  fifty,  having 
reached  the  ultimate  limit  of  the  class  conscription,  goes  out 
of  the  service  altogether ;  and  it  becomes  unavoidable,  under  • 
this  view  of  the  case,  that  the  words  "for  the  war"  and 
"during  the  war,"  if  they  mihtate  with  this  primary  inten- 
tion of  the  act,  when  construed  as  Hmiting  and  defining  a 
term  of  service,  must  receive  some  other  construction,  if 
that  be  practicable.  But  we  have  seen  that  these  words^ 
as  used  in  the  5th  and  7th  sections,  in  respect  to  the  term 
of  field,  service,  will  not  bear  such  a  construction  ;  because 
that  service,  according  to  the  argument,  can  only  continue 
until  forty-five,  and  not  "for  the  war";  and  therefore  these 
words,  in  this  connection,  were  not  intended  to  designate  a 
term  of  service,  but  only  the  term  or  time  during  which  the 
plan  or  scheme  should  operate.  If  this  construction  can  be 
fairly  placed  on  the  words  as  they  occur  in  the  5th  and  7th 
sections,  it  gives  room  to  argue  that  it  may  be  where  they 
occur  in  the  first  section,  and  in  the  title  to  the  act.  The 
act  is  one  hard  to  construe,  and  difficulties  beset  us  on 
either  hand ;  but  I  beheve  we  shall  best  carry  out  the 
intention  of  congress,  by  adopting  that  construction 
which  will  put  the  young  men  over  eighteen  into  the  army 
in  the  field,  the  men  over  forty-five  into  the  reserve  ser- 
vice, and  the  men  over  fifty  out  of  the  military  service 
entirely. 
I  concur  in  the  judgment  of  the  court. 
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HAEEISON'S  ADMINISTBATOK  vs.  HAERISON'S 
DISTEIBUTEES. 

[final  SETTLEMENT  OF  ACCOUNTS  OF  DECEASED  ADMINI8TRATOK.  ] 

1»  Statute  of  non-claim;  exception  in  favor  of  "heirs  or  legatees  claiming  as 
such." — A  proceeding  by  the  distributees  of  an  intestate's  estate, 
against  the  personal  representatives  of  the  deceased  administrator, 
to  compel  a  settlement  of  his  administration,  if  it  be  within  the  pro- 
visions of  the  statute  of  non-claim,  (Code,  $§  1883-84,)  is  also  within 
the  exception  in  favor  of  "  heirs  or  legatees  claiming  as  such." 

2.  Plea  of 'Statute  of  limitations  of  three  years. — A  plea  of  the  statute  of 
limitations  of  three  years  must  aver  that  the  demand  sued  on  is  an 
open  account,  unless  that  fact  appears  on  the  face  of  the  complaint. 

3.  Pleading  "in  short  by  consent." — It  is  no  objection  to  a  plea  that  it  is 
pleaded  "  in  short,"  or  by  name  only,  when  the  record  shows  that 
both  parties  pleaded  "in  short  by  consent,"  and  that  no  objection  to 
the  plea  was  made  in  the  court  below  on  that  account. 

4.  Limitation  of  proceeding  to  compel  settlement  of  accounts  of  deceased  ad- 
ministrator.— Under  the  statutes  which  were  of  force  before  the  Code 
became  operative,  (January  17,  1853,)  there  was  no  limitation  appli- 
cable to  a  proceeding  by  the  distributees  of  an  intestate's  estate* 
against  the  personal  representatives  of  the  deceased  administrator,  to 
compel  a  settlement  of  his  administration. 

5.  Distribution  of  assets,  under  order  of  court,  no  defense  to  citation  for  final 
settlement. — A  plea,  averring  that  the  deceased  administrator,  iu  his 
life-time,  "duly  distributed  according  to  law,  and  by  order  of  the 
proper  court,  all  the  assets  which  came  to  his  hands  as  administrator 
of  said  estate,"  is  no  defense  to  such  proceeding,  since  it  does  not 
show  that  he  reduced  to  his  possession  all  the  assets  with  which  he 
might  have  been  chargeable,  nor  that  he  ever  made  a  final  settlement 
of  his  accounts. 

6.  Keeping  estate  together  toithout  order  of  court ;  election  by  distributees. — 
When  an  estate  is  kept  together  by  the  administrator  without  au 
order  of  court,  the  general  rule  is,  that  the  distributees  may,  at  their 
election,  either  charge  him  with  the  rent  of  the  land  and  the  hire  of 
the  slaves,  or  take  the  net  proceeds  of  the  crops  raised  by  him ;  and 
the  mere  institution  of  a  chancery  suit  by  them,  in  which  they  sought 
to  charge  the  administrator  with  the  proceeds  of  the  crops,  does  not 
conclude  them  as  an  election,  when  it  appears  that  they  voluntarily 
dismissed  their  bill  before  final  decree.* 

7.  Same;  what  will  justify. — Where  the  administrator  is  proceeding  to 
sell  the  slaves  belonging  to  the  estate,  under  an  order  of  the  court  of 
probate,  and  is  restrained  by  a  bill  in  chancery  filed  by  the  distribu- 
tees, this  does  not  authorize  him  to  keep  the  estate  together  during 
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the  pendency  of  the  chancery  suit,  without  an  order  of  court,  when  it 
appears  that  the  sale  was  unnecessary,  and,  if  made,  would  have 
been  irregular  and  improper. 

8.  Same;  assessment  of  rent  and  hires. — In  such  case,  if  the  distributees 
elect  to  charge  the  administrator  with  the  rent  of  the  lands  and  the 
hire  of  the  slaves,  he  can  not  claim  to  be  charged  only  with  a  gross 
sum,  as  on  an  entire  lease  and  hiring  of  the  collective  estate,  but  is 
chargeable  with  the  separate  value  of  each,  according  to  the  custom- 
ary mode  of  leasing  and  hiring. 

9.  Same;  interest. — The  administrator  is  also  chargeable,  in  such  case, 
with  interest  on  the  value  of  the  rents  and  hires,  from  the  date  of 
their  maturity. 

10.  Liability  of  deceased  administrator  for  interest. — On  a  compulsory  set- 
tlement of  the  accounts  of  a  deceased  administrator,  by  his  personal 
representatives,  if  it  is  shown  that  he  used  the  moneys  of  the  estate 
for  his  private  purposes,  he  is  chargeable,  at  the  election  of  the  dis- 
tributees, either  with  the  profit  realized  from  the  investment,  or  with 
interest  from  the  time  the  money  was  used;  but,  on  moneys  not  so  used 
by  him,  nor  expended  in  the  payment  of  debts,  he  is  only  chargeable 
with  interest,  in  the  absence  of  special  circumstances,  from  the  ex- 
piration of  a  reasonable  tlnie  after  the  lapse  of  eighteen  months  from 
the  date  of  his  apj)oiutnient,  within  which  it  was  his  duty  to  dis- 
tribute the  fuuds,  or  make  other  legal  use  ot  them  ;  and  such  reasona- 
ble time,  under  the  facts  of  this  case,  was  six  months. 

11.  Admissihility  of  appraisement,  as  evidence  against  administrator. — The 
official  appraisement  of  the  jiroperty  of  the  estate,  being  the  ex-parte 
statement  of  a  third  person,  with  which  the  .administrator  is  not 
shown  to  have  had  any  connection,  is  not  admissible  evidence  against 
him  to  prove  the  value  of  the  property. 

12.  Admissibility  of  judgments  as  evidence. — A  judgment  is  evidence  for 
and  against  the  whole  world,  to  prove  the  fact  of  its  rendition,  and 
its  amount. 

13.  Vahie  of  rents  charged  against  administrator. — Where  it  is  shown  that 
the  administrator  publicly  rented  out  the  lands  of  the  estate,  though 
without  authority,  and  became  himself  the  lessee  of  the  most  valuable 
plantation,  being  one  of  the  heirs  and  distributees,  these  facts,  with- 
out more,  do  not  justify  the  charge  against  him,  in  stating  the  ac" 
count,  of  a  higher  rent  than  that  bid  at  the  public  letting. 

14.  Liability  for  loss  of  stock. — "Where  the  administrator  accounts  for  the 
proceeds  of  the  sale  of  the  horses  and  mules  belonging  to  the  estate* 
and  is  also  charged  with  the  value  of  their  hire  while  employed  by 
him  in  cultivating  the  plantation,  he  should  not  be  charged  with  the 
value  of  those  who  have  died,  unless  their  loss  was  caused  by  his 
neglect  or  mismanagement. 

Appeal  from  the  Probate  Court  of  Dallas. 

In  the  matter  of  the  final  settlement  of  Kirkland  Harri- 
son's administration  on  the  estate  of  Eichard  B.  Harrison, 
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deceased,  by  Francis  A.  Saunders  and  Margaret  Harrison, 
as  administrator  and  administratrix  of  said  Kirkland  Har- 
rison, at  the  instance  of  Richard  K.  Harrison  and  others, 
who  were  distributees  and  heirs-at-law  of  said  Richard  B. 
Harrison.  Richard  B.  Harrison  died,  intestate,  in  March, 
1843,  leaving  a  large  estate,  which  consisted  principally  of 
lands  and  slaves.  Letters  of  administration  on  his  estate 
were  granted  by  the  probate  court  of  said  county,  on  the 
27th  March,  1843,  to  said  Kirldand  Harrison,  who  con- 
tinued to  discharge  the  duties  of  the  trust  until  the  latter 
part  of  the  year  1849,  when  he  died,  never  having  settled 
his  administration ;  and  letters  of  administration  on  his 
estate  were  granted,  in  February,  1850,  to  said  F.  M.  Saun- 
ders and  Margaret  Harrison.  The  citation  to  said  admin- 
istrators was  issued  in  June,  1858. 

The  administrators  demurred  to  the  citation,  "in  short  by 
consent,"  and  assigned  several  grounds  of  demurrer ;  all 
of  which  were  overruled  by  the  court.  They  then  filed  nine 
pleas,  "in  short  by  consent,"  which  were  in  the  following 
words  :  "1.  That  they  are  not  liable  to  be  called  on,  in  this 
court,  to  make  any  settlement  in  this  court  of  the  admin- 
istration of  their  said  intestate  upon  the  estate  of  the  said 
R.  B.  Harrison  ;  and  of  this  they  put  themselves  upon  the 
country.  2.  To  the  said  citation,  and  to  the  claim  of  each 
of  the  heirs  and  distributees  of  the  said  R.  B.  Harrison, 
separately,  and  to  any  one  or  all  persons  separately  who 
may  have  any  claim,  of  any  nature  whatsoever,  against 
them  as  his  administrators,  growing  out  of,  or  originating 
in  the  administration  of  the  said  Kirkland  Harrison  on  the 
estate  of  the  said  R.  B.  Harrison,  defendants  plead  the 
statute  of  non-claim.  3.  To  the  same,  the  statute  of  Hmi- 
tations  of  three  years.  4.  To  the  same,  the  statute  of  Umita- 
tions  of  six  years.  5.  Payment.  6.  Former  recovery. 
7.  Defendants  say,  that  they  are  not,  and  were  not  at  the 
time  of  the  issuing  of  the  citation,  or  the  commencement 
of  this  suit,  administrators  of  the  estate  of  the  said  Kirk- 
land Harrison.     8.  Defendants  say,  that  on  the day 

of  ,  185 — ,  before  the  commencement  of  this  suit,  the 

said  F.  A.  Saunders  resigned  his  administration  of  said 
estate ;  and  that  afterwards,  to-wit,  on  the day  of , 
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185 — ,  before  the  commencement  of  this  suit,  the  said  Mar- 
garet Harrison  resigned  her  administration  of  said  estate ; 
and  that  both  of  said  resignations  were  duly  received  and 
recorded  by  this  court ;  and  that  they  have  turned  over  all 
the  assets  of  said  estate  of  Elirkland  Harrison  to  their 
successors  in  said  administration.  9.  Defendants  say,  that 
the  said  Kirkland  Harrison  in  his  life-time,  to- wit,  on  the 

day  of ,  duly  distributed,  according  to  law,  and 

by  order  of  the  proper  court,  all  of  the  property  and  assets 
of  the  said  R.  B.  Harrison  which  ever  came  into  his  hands 
as  administrator  of  said  estate." 

The  plaintiffs  demurred  to  the  second,  third,  fourth,  fifth, 
and  ninth  pleas,  and  assigned  the  following  as  grounds  of 
demurrer  to  each :  *'  1st,  that  the  facts  therein  stated  are 
not  sufficient  in  law  to  bar  or  preclude  said  plaintiffs  from 
recovering  in  this  case  ;  2d,  that  said  pleas  are  vague  and 
uncertain,  not  specifying  any  claim  alleged  to  have  been 
barred  by  the  statutes  of  non-claim,  or  of  Hmitations,  nor 
the  persons  to  whom  the  same  were  due,  or  to  whom  paid, 
or  when  ;  nor  any  fact  identifying  any  claim  whatever,  upon 
which  issue  could  be  taken."  The  following  additional 
grounds  of  demurrer  were  specified  to  the  ninth  plea  :  "  1st, 
that  said  plea  does  not  show  to  whom,  or  when,  said  prop- 
erty was  distributed ;  2d,  that  it  does  not  aver  or  show  the 
court,  by  order  of  which  said  distribution  is  alleged  to 
have  been  made ;  and,  3d,  because  it  does  not  allege  that 
any  final  settlement  of  the  estate  of  Richard  B.  Harrison 
was  made  by  said  Kirkland  Harrison,  before  any  court  hav- 
ing jurisdiction  thereof."  The  plaintiffs  took  issue  on  the 
first,  sixth,  and  seventh  pleas,  and  replied  to  the  eighth  plea, 
"  that  after  said  pretended  resignation  of  said  defendants, 
as  administrator  and  administratrix  of  said  Kirkland  Har- 
rison, and  before  the  commencement  of  this  suit,  said  de- 
fendants applied  to,  and  obtained  from  said  probate  court, 
letters  of  administration  on  the  estate  of  said  Kirkland 

Harrison,  deceased,  to-wit,  on  the  —  day  of ,  185 —  ; 

and  that  they  have  in  their  possession,  and  under  their 
control,  as  administrator  and  administratrix  as  aforesaid, 
the  assets  of  the  estate  of  said  Kirkland  Harrison,  and 
have  had  the  same  ever  since  their  said  appointment ;  and 
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of  this  they  put  themselves  upon  the  country ;  that  they 
have  neither  made  any  settlement  of  their  former  adminis- 
tration, before  any  court  having  competent  jurisdiction,  and 
never  parted  with  the  assets  of  the  estate  of  said  Kirkland 
Harrison,  but  have  always  had  possession  and  control 
thereof,  since  their  first  appointment  as  administrator  and 
administratrix  of  said  estate."  The  defendants  demurred, 
"  in  short,  by  consent,"  to  this  replication,  and  joined  in 
the  demurrer  to  their  several  pleas,  as  above  stated.  The 
court  sustained  the  demurrer  to  the  pleas,  and  overruled 
the  demurrer  to  the  replication.  Exceptions  were  reserved 
by  the  defendants  to  all  the  adverse  rulings  of  the  court  on 
the  pleadings. 

In  obedience  to  the  citation,  the  administrators  had  previ- 
ously filed  their  accounts  and  vouchers  for  a  settlement  of 
their  intestate's  administration,  in  which  they  charged 
him  with  numerous  items,  amounting  in  the  aggregate  to 
$42,745,  and  claimed  credits  amounting  to  about  $32,117  ; 
and  the  distributees  had  filed  their  exceptions  to  the  ac- 
count as  stated.  The  vouchers  filed  with  their  account  by 
the  administrators  were  one  hundred  and  thirty  in  number; 
while  the  exceptions  filed  by  the  distributees  to  the  credits 
claimed  were  fifty-one  in  number,  and  they  also  specified 
ninety-two  additional  items  on  the  debit  side  of  the  account, 
with  which  they  sought  to  charge  the  administrators.  On 
the  trial,  after  the  pleadings  were  settled  as  above  stated, 
the  distributees  filed  fifty-six  additional  items  of  charge 
against  the  administrators.  "  To  each  of  said  exceptions 
to  the  account-current  and  vouchers,  and  to  each  of  said  mo- 
tions to  charge,  separately,  the  defendants  pleaded,  in  short 
by  consent,  1st,  the  statute  of  non-claim ;  2d,  the  statute 
of  limitations  of  three  years ;  and,  3d,  the  statute  of  hmita- 
tions  of  six  years.  The  plaintiffs  demurred,  in  short  by 
consent,  to  each  and  all  of  s.aid  pleas,  and  the  court  sus- 
tained their  demurrers  ;  to  which  said  rulings  of  the  court 
on  each  of  said  pleas,  the  defendants  separately  excepted." 
During  the  further  progress  of  the  trial,  numerous  excep- 
tions were  reserved  by  the  administrators  to  the  rulings  of 
the  court  on  questions  of  evidence,  and  to  its  adverse  de- 
cisions on  the  various  controverted  items  of  the  account ; 
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but  it  is  unnecessary  to  attempt  a  statement  in  detail  of 
these  matters,  since  the  opinion  of  the  court  contains  a 
sufficient  statement  of  the  material  facts,  so  far  as  they  are 
necessary  to  a  correct  understanding  of  the  legal  principles 
involved.  The  biU  of  exceptions  extends  through  four 
hundred  and  eighty-five  pages  of  the  transcript.  The 
assignments  of  error  are  seventy-eight  in  number,  embrac- 
ing all  the  rulings  of  the  court  on  the  pleadings,  evidence, 
and  items  of  the  account,  and  the  final  decree. 

Alex.  &  Jno.  White,  Byed  &  Moegan,  and  J.  W.  Laps- 
ley,  for  the  appellants. 
I.  W.  Gakkott,  and  J.  D.  F.  Williaks,  contra. 

STOXE,  J. — The  question  which  meets  us  at  the 
threshold  of  this  case,  renders  it  necessary  that  we  decide 
whether  the  claims  which  are  the  subject  of  controversy  in 
this  suit,  are  barred  by  the  limitation  known  in  this  State 
as  the  statute  of  non-claim.  Although  that  statute  has 
existed  for  near  fifty  years,  without  material  change  in  any 
point  which  the  record  before  us  presents,  we  are  not  aware 
that  the  point  now  under  discussion  has  ever  before  been 
made  or  considered.  Yery  able  arguments  have  been  sub- 
mitted by  counsel — arguments  which  furnish  unmistakeable 
evidence  of  thorough  research  ;  and  we  have  ourselves 
expended  much  time  and  labor  in  pursuit  of  authorities 
bearing  on  this  question,  with  little  or  no  success.  Although 
most  of  the  States  composing  the  late  Union  have  statutes 
of  limitation,  specially  applicable  to  claims  against  the 
estates  of  decedents,  in  none  of  them  have  we  found  lan- 
guage like  that  which  creates  the  difficulty  in  the  present 
suit.  This  being  the  case,  it  will  not  surprise  the  pro- 
fession, that  neither  the  industry  of  counsel,  nor  our  own 
reading,  has  led  to  the  discovery  of  any  adjudged  cases  to 
aid  us  in  the  construction  of  the  language  of  our  statute. 
Some  adjudications  have  been  made  on  the  import  of  the 
word  "claim,"  found  in  our  statute;  and  from  those  adju- 
dications, analogies,  real  or  fancied,  may  be  drawn ;  but  we 
confess  that  we  have  derived  little  or  nothing  that  is  satis- 
factory from  this  source. — See  3IcBroom  v.  Governor,  6  For- 
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ter,  32 ;  Ready  v.  Thompson,  4  Stew.  <fe  Por.  52 ,  Sharp  v. 
Herrin,  32  Ala.  502 ;  Gordm  v.  Gibbs,  3  Smedes  &  M.  473  ; 
Foster  v.  Maxcy,  6  Yerger,  224 ;  GooJcen  v.  Sanborn,  3  N.  H. 
491 ;  Gunter  v.  Janes,  6  California,  643  ;  Gray  v.  Palmer,  ih. 
616 ;  Williams  v.  Conrad,  11  Humph,  412 ;  Walker  v.  Byers, 
14  Ark.  246 ;  Doe  v.  McLoskey,  1  Ala.  740,  et  seq. ;  Murdock 
V.  Rousseau,  32  Ala.  611 ;  Puryear  v.  Puryear,  34  Ala.  555. 

The  statute  to  be  construed  is  found  in  the  Code:  "§1883. 
All  claims  against  the  estate  of  a  deceased  person,  must  be 
presented  within  eighteen  months  after  the  same  have 
accrued,  or  within  eighteen  months  after  the  grant  of  let- 
ters testamentary  or  of  administration ;  and  if  not  pre- 
sented within  that  time,  are  forever  barred."  "§  1884.  The 
provisions  of  the  preceding  section  do  not  apply  to  *  * 
*  *  heirs  or  legatees,  claiming  as  such."  (We  omit  the 
parts  of  section  1884  which  do  not  apply  to  this  case.) 

The  question  before  us  arises  on  the  construction  of  the 
language,  "heirs  and  legatees  claiming  as  such."  This 
language  was  first  employed  in  the  act  of  1815,  (Clay's 
Digest,  195,  §  17,)  and  was  copied  into  the  Code.  For  the 
appellants  it  is  contended,  that  to  come  within  the  exception, 
the  claimants  must  stand  in  the  relation  of  heirs  or  lega- 
tees of  the  estate  against  which  the  claim  is  asserted,  and  to 
whose  administrator,  in  the  absence  of  the  proviso,  the 
claim  should  be  presented. 

After  much  reflection,  I  am  still  far  from  a  satisfactory 
conviction  that  the  solution  I  am  about  to  give  is  the  true 
one.  My  brothers  are  less  troubled  with  doubts  than  I  am, 
and,  on  that  account,  I  announce  the  result  with  less  reluc- 
tance. We  hold,  that  the  appellees  are  embraced  in  the 
proviso  to  the  act  of  1815,  and  in  section  1884  of  the  Code, 
under  the  words  "heirs  and  legatees  claiming  as  such," 
for  the  following  reasons : 

Fii-st :  They  are  within  the  letter  of  the  statute.  They 
claim  in  tJie  character  of  heirs  and  legatees,  which  is  but  a 
legitimate  paraphrase  of  the  language,  "heirs  and  legatees 
claiming  as  such."  They  come  within  the  description, 
heirs  and  legatees,  and  their  present  claim  can  be  asserted  in 
no  other  capacity.  They  have  claims  against  the  estate  of 
Kirkland  Harrison,  only  because  they  are  the  next  of  kin, 
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lieirs,  <fec.  of  Richard  B.  Harrison.  True,  the  statute  omits 
the  word  distributees  ;  but  we  think  that  does  not  vary  the 
result.  The  words,  heirs  and  legatees,  are  evidently  used  in 
a  generic  sense,  and  are  intended  to  embrace  all  persons 
who  claim  either  by  descent,  or  under  testamentary  pro- 
vision. 

Second :  In  the  act  of  1815,  the  exception  in  favor  of 
"heirs  and  legatees,  claiming  as  such,"  is  put  as  a  proviso 
to  the  section  which  enacts  the  bar,  known  as  the  statute 
of  non-claim.  In  the  Code,  the  exception  is  found  in  a 
separate  section  ;  but  this  was  done  in  pursuance  of  an 
evident  plan  of  the  codifiers,  to  embody  our  statutes,  as 
far  as  possible,  in  brief  sentences,  confined  to  a  single  sub- 
ject. The  same  plan  was  pursued  in  other  parts  of  the 
Code  ;  and  certainly  a  statute,  thus  framed,  does  not  differ 
in  its  legal  results  from  one  which  expresses  the  iexception 
in  the  form  of  a  proviso.  Provisos  and  exceptions  do  not 
enlarge  the  operation  of  enactments,  but  are  restrictive  in 
their  character.  Now,  our  statute  of  non-claim,  even  with- 
out the  exception,  does  not,  and  never  did,  embrace  the 
claim  of  heirs  or  legatees,  to  inheritances  or  bequests  com- 
ing to  them  directly  from  the  estate  of  which  they  are 
heirs  or  legatees.  They  language  of  the  statute  is,  (Code, 
§  1883,)  "all  claims  against  the  estate  of  a  deceased  per- 
son" &c.  To  be  a  daim  against  the  estate,  there  must  be  the 
relation  of  debtor  and  creditor ;  and  we  are  not  aware  of 
any  conceivable  case  in  which  the  claims  of  heirs  and  lega- 
tees to  the  estate,  or  parts  of  it,  can  be  called  claims  against 
the  estate.  Claims  against  an  estate  are  almost  universally 
those  claims  against  the  testator  or  intestate,  which  existed, 
and  were  left  imadjusted,  at  the  time  of  his  death.  I  will 
not  say  there  may  not  be  exceptional  cases,  in  which  valid 
claims  against  an  estate  may  have  their  inception  after  the 
death  of  the  person,  late  its  owner ;  but  the  general  rule 
is  the  other  way.— See  Mulliall  v.  WiEiams,  32  Ala.  489, 
and  authorities  cited.  It  is  manifest,  however,  that  the 
claims  of  heirs  and  legatees,  to  share  in  the  estate,  after 
the  payment  of  the  debts,  <fec.,  is  in  no  sense  a  claim  against 
the  estate.  To  hold,  then,  that  the  exception  embraces 
only  those  persons  who  stand  in  the  relation  of  heirs  and 
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legatees  to  the  estate,  to  whose  administrator  the  statute 
requires  claims  to  be  presented,  would  be  to  give  it  no 
operation  whatever,  so  far  as  the  clause  we  are  considering 
is  concerned.  We  give  it  operation,  by  holding  that  it 
includes  persons  in  the  condition  of  the  present  appellees. 

A  further  argument :  Claims  against  the  estate  of  a  deceased 
person,  are  the  subject  of  both  sections  of  the  Code — 1883 
and  1884.  They  make  no  allusion  to  claims  to  the  estate, 
or  to  parts  of  it.  Claims  against  the  estate,  if  not  presented, 
are  barred  ;  and  these  sections  embrace  none  other.  Sup- 
plying the  ellipsis  in  section  1884,  it  would  read  substan- 
tially as  follows :  Claims  against  the  estate  of  a  deceased 
person,  preferred  by  heirs  or  legatees  claiming  as  such,  are 
not  embraced  in  section  1883.  That  is,  they  are  not  barred 
by  a  failure  to  present  them  within  eighteen  months.  Un- 
der the  paraphrase  of  the  statute  above  submitted — namely, 
that  the  provisions  of  section  1883  do  not  apply  to  the 
claims  against  the  estate  preferred  by  heirs  and  legatees 
claiming  in  that  capacity,  the  present  appellees  are  brought 
directly  within  the  operation  of  the  proviso  or  exception, 
and  are  not  barred. 

In  what  we  here  announce,  it  is  not  necessarily  decided 
whether  the  claim  of  the  appellees  is  embraced  in  the  pro- 
visions of  section  1883  of  the  Code.  If  embraced,  it  is 
also  embraced  in  the  exceptional  clause  of  section  1884. 

It  is  argued  that  what  we  have  said  above  cannot  be  the 
proper  construction  of  this  clause,  because,  at  the  time  it 
was  first  enacted,  (1815,)  and  for  thirty  years  afterwards, 
we  had  no  statute  which  required,  or  even  authorized,  an 
administrator  of  an  administrator  to  settle  the  administra- 
tion of  his  intestate. — See  Willis  v.  Willis,  9  Ala.  721 ;  Price 
V.  Simmons,  13  Ala.  749 ;  WhitioortKs  Distributees  v.  Whit- 
woi'tKs  Adm'rs,  in  manuscript.  But,  during  all  that  time, 
the  court  of  chancery  possessed  ample  power  in  the  prem- 
ises, and  this  furnished  a  field  for  the  statute  to  operate 
upon. — Taliaferro  v.  Bassett,3  Ala.  674;  King  v.  Smith, 
15  Ala.  269. 

It  is  further  urged  against  this  construction,  that  while  it 
reheves  the  heirs  and  legatees  of  the  first  estate  from  the 
bar  of  the  statute,  the  exception  is  not  broad  enough  to 
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cover  the  case  of  the  administrator  de  bonis  non ;  and  as 
his  right  to  cite  the  administrator  of  an  administrator  to  a 
settlement  is  conferred  by  the  same  statute  which  confers 
the  right  on  the  heirs  and  legatees,  this  will  lead  to  such 
gross  inequaUty  and  injustice,  that  the  legislature  cannot 
be  supposed  to  have  intended  such  result. — See  Code, 
§§  1876  et  seq. 

Without  intending  to  decide,  at  this  time,  whether  or  not 
the  bar  would  operate,  if  pleaded  against  the  administrator 
de  bonis  non,  the  legislature  stands  reheved  of  all  charge 
of  intentional  inequaUty,  when  it  is  remembered  that  until 
1845,  thirty  years  after  the  enactment  of  the  statute  of 
non-claim  with  its  exceptions,  the  administrator  de  bonis 
non  could  recover  from  the  administrator  in  chief,  or  his 
representative,  only  such  portion  of  the  assets  as  remained 
in  specie,  unaltered  and  unconverted. — See  31oore  v.  Arm- 
s^roTi^, 9  Porter,  704;  Price  v.  Simmons,  supra;  Willis  v.  Wil- 
lis, supra ;  King  v.  Smith,  15  Ala.  268 ;  Gould  v.  Hayes, 
19  Ala.  450.  See,  also,  Pamph.  Acts,  1844-5,  p.  166 ;  ib, 
1845-6,  p.  14 ;  ib.  1853-4,  p.  24.  To  a  claim  or  suit  for 
property,  remaining  in  specie,  the  statute  of  non-claim  is 
no  defense. — Locke  v.  Palmer,  26  Ala.  312 ;  Andreius  v.  Huck- 
abee,  30  Ala.  151.  This  may  account  for  the  failure  of  the 
legislature  to  insert  an  exception  in  favor  of  administrators 
de  bonis  non  ;  for  such  exception,  until  1845,  would  have 
been  useless  and  supererogatory. 

[2.]  To  the  plea  of  the  statute  of  limitations  of  three 
years,  it  is  a  sufficient  objection,  that  the  plea  does  not  aver 
that  the  demand  sued  for  is  an  open  account ;  and  there  is 
nothing  in  the  petition  for  the  citation  which  relieves  the 
pleader  from  the  duty  of  complying  with  this  rule  ;  or  which 
tends  to  show  that  the  demand  sought  to  be  enforced  is, 
under  our  decisions,  an  open  account. —  Winston  v.  Trustees, 
1  Ala.  124 ;  Brooks  v.  McFarland,  20  Ala.  483  ;  Sheppard 
V.  JVilkins,  1  Ala.  62. 

[3.]  It  is  objected  to  the  plea  of  the  statute  of  limitations 
of  six  years,  that  it  is  pleaded  in  short — simply  by  name.  The 
record  discloses  that  both  parties  to  this  controversy  pleaded 
in  short  by  consent,  and  no  objection  seems  to  have  been 
taken  in  the  court  below  on  that  account.     Under  these 
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circumstances,  the  plea  must  be  regarded  as  well  pleaded. 
See  Jackson  v.  Jackson,  7  Ala.  791 ;  Todd  v.  Todd,  15  Ala. 
743 ;  Amason  v.  Nash,  24  Ala.  281. 

Ricliard  B.  Harrison  died  in  March,  1843,  and  soon  af- 
terwards, Kirkland  Harrison  administered  on  his  estate. 
Earkland  Harrison  died  in  the  fall  or  winter  of  1849,  with- 
out having  settled  his  administration;  and  in  February, 
1850,  F.  A.  Saunders  and  Mrs.  Harrison  administered  on 
his  estate.  The  present  proceedings  were  instituted  in 
June,  1858 ;  citation  was  served  soon  afterwards,  and  the 
decree  was  rendered  in  1859. 

[4.]  The  statute  of  hmitations  of  six  years  was  demurred 
to  in  the  court  below,  and  the  demurrer  sustained ;  and  this 
presents  the  next  question  for  our  consideration.  As  the 
cause  of  action  in  this  case  accrued  before  the  Code  be- 
came operative,  (January  17th,  1853,)  this  question  must 
be  decided  on  the  statutes  found  in  Clay's  Digest,  p.  326. 
See  Pamph.  Acts  1853-4,  p.  71. 

There  is  no  statute  which,  in  terms,  fixes  a  limitation  to 
proceedings  like  the  present ;  this  not  being  one  of  the 
actions  mentioned  in  the  six  years'  limitation. — Clay's  Dig. 
326,  §  78.  If,  then,  there  be  a  limitation  appUcable  to  this 
case,  it  must  be  sought  for  in  the  analogy  which  is  sup- 
posed to  exist  between  the  present  proceedings  and  some 
of  the  actions  enumerated.  We  deem  it  unnecessary  to 
discuss  this  supposed  analogy,  for  the  following  reasons : 

First :  Administrators,  when  they  are  appointed,  and 
before  they  enter  upon  the  performance  of  their  duties,  are 
required  to  give  bond,  conditioned  to  "perform  all  the  du- 
ties which  are,  or  may  be,  by  law  required  of  them." — Clay's 
Dig.  220,  §  3  ;  Code,  §  1683.  The  voluntary  or  coerced  set- 
tlement of  an  administrator  in  the  probate  court,  although 
not  generally  a  proceeding  directly  on  the  bond,  is  still  so 
far  connected  with  it,  that,  when  a  decree  is  rendered,  and 
an  execution  returned  "  no  property  found,"  an  execution 
may  issue,  for  the  enforcement  of  the  decree,  against  the 
sureties  on  the  bond. — Code,  §  1922 ;  Elliott  v.  Mayjield, 
4  Ala.  417  ;  Kirhy  v.  Anders,  26  Ala.  466 ;  Poacher  v.  Weis- 
inger,  20  Ala.  102 ;    Hanna  v.  Price,  23  Ala.  826.     Against 
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liability,  on  their  bond,  for  the  payment  of  such  decree, 
the  sureties  cannot  interpose  the  plea  of  the  statute  of  six 
years. — Ragland  v.  Calhoun,  36  Ala.  606.  It  would  be 
strange  if  a  limitation  should  run  in  favor  of  the  principal 
obligor,  while  it  would  not  exonerate  the  sureties,  who  only 
bind  themselves  for  the  defaults  of  their  principal.  To  so 
hold,  would  be  to  give  to  the  obligation  of  the  sureties 
greater  dignity  and  effect  than  the  same  instiument  exerts 
on  their  principal 

It  is  proper  that  we  should  state,  that  the  case  of  Rag- 
land  V.  Calhoun,  supra,  turned  on  the  construction  of  another 
statute  than  the  one  we  are  construing. 

The  argument  offered  above  springs  naturally  out  of  the 
solemn  bond  and  obligation  which  the  administrator  rests 
under,  for  the  performance  of  all  the  duties  which  are,  or 
may  be,  required  of  him  by  law.  It  is  not  weakened,  nor 
rendered  inapplicable  to  the  present  case,  by  the  fact  that 
this  is  a  proceeding  against  the  administrator  of  an  admin- 
istrator, upon  the  decree  rendered  in  which  cause  no  exe- 
cution can  issue  against  the  sureties  of  Kirkland  Handson. 
See  Jenkins  v.  Gray,  16  Ala.  100 ;  Kirhy  v.  Anders,  26  Ala. 
466.  Neither  the  principle  of  liability,  nor  the  length  of 
time  necessary  to  perfect  a  bar,  can  be  affected  by  the  ac- 
cident of  the  principal  obligor's  death,  as  we  shall  here- 
after show. — See  Code,  §  1928. 

Second  :  It  is  frequently  the  case,  that  the  proceeding  is 
instituted  in  the  first  instance  on  the  bond  of  the  adminis- 
trator, without  preliminary  steps  of  any  kind  to  charge  the 
administrator.  The  following  are  of  this  class :  ^Tien  an 
administrator  has  neglected  or  failed  to  pay  a  judgment 
rendered  against  him,  to  be  levied  de  bonis  intestatis,  a  suit 
may  be  maintained  on  the  bond  against  him  and  his  sure- 
ties, even  though  no  execution  has  issued  for  the  collection 
of  the  judgment,  provided  assets  had  come  to  his  hands 
with  which  he  might  have  paid  the  judgment. — Burke  v.  Ad- 
kins,  2  Porter,  236 ;  Thompson  v.  Searcy,  6  Porter,  393-412  ; 
KyU  V.  Mays,  22  Ala.  692  ;  Amason  v.  Nash,  24  Ala.  279; 
Dean  v.  Fortis,  8  Ala.  104. 

A  distributee  may  proceed  in  equity  against  the  admin- 
istrator and  his  sureties,  or,  if  the  administrator  dies  leav- 
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ing  no  property,  or  having  no  personal  representative  within 
the  State,  against  the  sureties  alone,  without  first  fixing  a 
liability  on  the  administrator  by  suit.  In  such  case,  all  the 
obligors  in  the  bond,  save  such  as  so  die,  or  are  insolvent, 
should  be  made  defendants. — See  Moore  v.  Armstrong, 
9  Porter,  697 ;  Taliaferro  v.  Bassett,  3  Ala.  670-674 ;  Watis 
V.  Gayle,  20  Ala.  817  ;  Frierson  v.  Travis,  in  MSS. 

In  the  settlement  of  administrators'  accounts,  no  item 
can  be  charged  against  the  administrator,  no  matter  how 
he  may  have  conducted  himself  in  regard  to  it,  unless  such 
item  properly  belong  to  the  assets  of  the  estate ;  for  the 
administrator,  in  such  settlement,  can  only  be  charged  to 
the  extent  that  he  and  his  sureties  are  liable  under  the  statu- 
tory bond.— Pe^/tY  V.  Pettit,  32  Ala.  288 ;  3IcCain  v.  McCain, 
12  Ala.  510  ;  3Iounger  v.  Burke,  17  Ala.  48. 

On  the  question  of  the  bond-liabihty  of  the  administra- 
tor and  his  sureties,  see,  also,  Aylett  v.  King,  11  Leigh,  486; 
Wilson  V.  Buchayian,  7  Grattan,  334 ;  TaUiafer  v.  Thornton, 
6  Call,  21 ;  Spottsivood  v.  Dandridge,  4  Munf.  289  ;  Burnett 
V.  Harwell,  3  Leigh,  89 ;  King  v.  Smith,  15  Ala,  264 ;  Gould 
V.  Hayes,  19  Ala.  438 ;  Holley  v.  Acre,  23  Ala.  603  ;  Amason 
V.  Nash,  24  Ala.  279  ;  Gray  v.  Jenkins,  ih.  516.  See,  1  Lo- 
max  on  Ex'ors,  328-9 ;  Irving  v.  Veitch,  3  Mees.  &  Wels. 
104-5 ;  Doioling  v.  Fm^d,  11  Mees.  &  Wels.  328  ;  Burnet  v. 
Cooler,  9  Beav.  252. 

The  liability,  then,  of  the  administrator  and  his  sureties, 
resting,  as  it  does  in  this  case,  on  the  statutes  of  limitation 
which  were  of  force  before  the  Code  became  operative, 
there  is  no  statute  of  limitations  appHcable  to  this  case. 
BedM  V.  Smith,  37  Ala.  548-554. 

We  have  thus  far  treated  this  question  as  res  integra.  In 
the  case  of  Rhodes  v.  Turner,  (21  Ala.  210-217,)  this  court 
said  :  "  Our  statutes  fix  no  period  as  a  limitation  to  pro- 
ceedings against  an  executor  or  administrator  in  the  orphans' 
court,  to  compel  him  to  come  to  a  final  settlement.  We  do 
not  think  that  the  six  years'  statute,  prescribed  as  the  limi- 
tation to  actions  at  law  for  an  account,  and  which,  by 
analogy,  the  chancery  court  adopts,  can  apply ;  for  the 
court  here  has  the  administration  of  the  estate  in  progress, 
and  the  proceedings  before  it  must  be  considered  as  in  fieri. 
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until  the  final  settlement  and  discharge  of  the  executor." 
For  the  only  limitation,  or  presumption  of  settlement,  appli- 
cable to  such  cases,  see  3IcArthur  v.  Carrie,  32  Ala,  75 ; 
Austin  V.  Jordan,  35  Ala.  642. 

Section  ]  928  of  the  Code  goes  very  far  to  show  that,  when 
an 'administrator  of  an  administrator  is  cited  to  settle  his 
intestate's  administration,  he  can  make  no  defense  which 
his  intestate  could  not  have  made.  It  provides  that,  "  for 
waste  or  conversion  of  the  assets  of  a  deceased  person  by 
the  executor  or  administrator,  his  personal  representative 
is  liable  in  the  same  manner  as  the  executor  or  administrator 
guilty  of  the  devastavit  would  be  liable,  if  living." 

[5.]  The  demurrer  of  the  distributees  to  the  ninth  plea  of 
the  administrators,  was  also  sustained.  That  plea  avers,  that 
the  said  Kirkland  Harrison,  in  his  lifetime,  had  "  duly  dis- 
tributed, according  to  law,  and  by  order  of  the  proper  court, 
all  of  the  property  and  assets  of  the  said  K.  B.  Harrison, 
which  ever  came  to  his  hands  as  administrator  of  said  estate." 
This  plea  is  defective.  It  is  the  duty  of  an  administrator 
of  an  administrator  to  settle  up  the  administration  of  his 
intestate,  even  if  he  has  "distributed  according  to  law,  and 
by  order  of  the  proper  court,  "  aU  the  available  assets  of 
the  estate,  unless  he  has  also  made  a  final  settlement.  In 
other  words,  the  duty  of  an  administrator  to  make  final 
settlement  of  the  estate  administered,  does  not  depend  on 
the  contingency  of  his  having  in  his  hands  assets  to  be 
distributed.  Orders  of  division,  and  partial  or  annual 
settlements,  may  divest  all  the  effects  out  of  the  administra- 
tor's hands,  and  stiU  the  right  of  the  distributees  to  have 
account-current  filed,  audited,  and  decreed  upon,  will  remain 
the  same.  It  can  not,  otherwise,  be  certainly  known,  that 
the  administrator  has  fully  administered ;  and  such  settle- 
ment is  due  to  the  interest  and  safety  of  both  the  admin- 
istrator and  the  distributees.  The  petition  for  citation  to 
the  administrators  avers,  that  no  settlement  had  been  made 
of  Kirkland  Harrison's  administration ;  and  this  plea  does 
not  negative  that  averment. — See  Code,  §  §  1876,  et  seq.; 
Pamphlet  Acts,  1853^,  24. 

But  it  is  not  enough  that  the  administrator  distribute  all 
the  property  and  assets  that  have  come  into  his  hands.    He 
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is  required  to  be  diligent  in  reducing  to  his  possession  all 
the  effects  which  reasonable  care  and  vigilance  can  bring 
to  his  knowledge  ;  and  if  he  fail  in  thus  possessing  himself 
of  assets  that  are  available,  he  renders  himself  liable  for 
the  amount  so  lost. — Dvjffie  v.  Buchanan,  8  Ala.  27 ;  Hughes 
V.  Mitchell,  19  Ala.  268 ;  3Iilam  v.  Ragland,  ib.  88.  (This 
last  ground,  however,  is  not  assigned  as  a  ground  of  de- 
murrer. 

[6.]  The  question  of  election  presents  the  next  point  for  our 
consideration.  The  probate  court  allowed  the  distributees, 
against  the  objection  of  the  administrators,  to  charge  the 
estate  of  Kirkland  Harrison  with  the  hire  of  the  slaves, 
rent  of  the  lands,  &c.,  instead  of  the  net  proceeds  of  the 
crops  raised  on  the  plantation  during  the  years  1844  and 
1845.  No  order  appears  to  have  been  obtained  by  Kirkland 
Harrison  to  keep  the  estate  together  ;  and  in  such  case,  the 
general  rule  is,  that  those  entitled  to  distribution  may  ratify, 
or  not,  at  their  pleasure,  such  unauthorized  use  of  the 
property ;  and  may  either  take  the  net  proceeds  of  the 
crops,  or  recover  rents  and  hires  for  the  use  of  the  prop- 
erty.— McCrelissv.  HinMe,  17  Ala.  459  ;  Stewart  v.  Stewart, 
31  Ala.  208-215  ;  Kavanaugh  v.  Thompson,  16  Ala.  817. 

For  the  administrators  it  is  contended,  that  several  of  the 
distributees  had  previously  elected  to  charge  Kirkland 
Harrison's  estate  with  the  proceeds  of  the  crops  of  1844 
1845,  and  not  with  the  rents  and  hires ;  and  it  is  here  con- 
tended that,  in  allowing  the  distributees,  under  these  circum- 
stances, to  elect,  the  probate  court  erred.  For  the  purpose 
of  showing  that  the  distributees  had  determined  their 
election,  the  administrators  put  in  evidence  the  record  of 
proceedings  had  in  the  chancery  court  of  Dallas,  as  follows: 

Bill  in  chancery,  filed  in  1846,  by  Robert  and  Amelia 
Rives  and  others,  as  distributees  of  R.  B.  Harrison, 
deceased,  against  Kirkland  Harrison,  administrator,  to 
bring  him  to  a  settlement  of  his  administration.  Sev- 
eral orders  of  amendment  and  revivor  were  made  ;  the  bill 
was  answered;  a  decretal  order  was  made,  staying  proceed- 
ings in  the  probate  court,  and  referring  to  the  register  the 
matter  of  taking  and  stating  the  account  of  the  adminis- 
tration.    The  account   was  never  taken ;  but  all  else,  save 
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the  execution  of  the  reference,  and  the  report  and  confirma- 
tion of  it,  seems  to  have  been  done.  If  the  suit  had  been 
carried  through  those  concluding  stages,  the  administration 
would  have  been  brought  to  a  settlement.  In  this  stage  of 
the  case,  the  biU  was  voluntarily  dismissed  by  complainants 
in  1852.  That  bUl  sought  to  charge  the  administrator  with 
the  proceeds  of  the  crops  of  1844  and  1845. 

We  have  been  referred  to  a  few  of  the  authorities  in 
regard  to  election  of  remedies,  which  state,  as  a  principle, 
that  the  bringing  of  a  suit,  in  the  one  right,  ia  an  election 
to  abandon  the  other. — See  Smoyer  v.  Wood,  3  Johns.  Ch. 
422";  George  v.  Bossing,  15  B.  Mon.  565 ;  Bond  v.  Hopkins, 
1  Sch.  &  Lef.  441.  See,  also,  1  Tidd's  Pr.  10  ;  Edw.  on 
Bailments,  132  ;  Bohannan  v.  Pope,  42  Maine,  97 ;  3  Com. 
Digest,  541 ;  Leiois  v.  Dubose,  29  Ala.  221.  None  of  the 
cited  cases,  however,  presented  the  question  of  a  suit  com- 
menced, and  afterwards  dismissed  before  final  judgment. 
In  fact,  the  remarks  of  the  court  in  the  cases  from  42  Maine, 
1  Sch.  &  Lef.,  29  Ala.,  and  3  Johns.  Ch.,  were  made  simply 
by  way  of  illustration ;  for  the  question  did  not  arise  in 
either  of  those  cases.  Examining  the  cases  referred  to  by 
Edwards,  it  will  be  seen  that  his  attention  was  directed  to 
an  entirely  different  subject.  In  the  case  from  16th  B. 
Monroe,  the  suit  then  in  process  of  adjudication  was  the 
suit  which  it  was  held  determined  the  election.  That  suit 
had  been  decided  in  the  court  below,  and  was  then  under 
consideration  on  appeal.  In  the  case  of  Lewis  v.  Dubose, 
the  question  did  not  arise ;  and  it  is  not  an  authority  for 
the  position  contended  for.  Hence,  we  feel  authorized  to 
say  no  authority  has  been  cited  in  support  of  this  argu- 
ment, that  is  directly  to  the  point ;  nor  have  we  been  able 
to  find  any. 

In  very  many  cases  it  has  been  decided,  that  making  a 
disposition  of  property  in  the  one  right,  or  recovering 
judgment,  and  obtaining  satisfaction,  does  determine  the 
election;  for,  in  such  case,  the  parties  can  not  be  placed  in 
statu  qvjo. — See  9  Viner's  Abr.  363  ;  3  Com.  Dig.,  supra; 
3  Bac.  Abr.  314 ;  Hooks  v.  Smith,  18  Ala.  338 ;  Mosdy  v. 
Wilkinson,  24  Ala.  416  ;  Fireman's  Ins.  Co.  v.  Cochran  & 
Co.,  27  Ala.  236 ;  Butler  v.  O'Brien,  5  Ala  .316 ;  Sheppard  v. 


JUNE  TEEM,  1864. 505 

Harrison's  Adm'r  v.  Harrison's  Distributees. 

Buford,  7  Ala.  94 ;  Botch  v.  Jiawes,  12  Pick.  136  ;  Southard 
V.  Pope,  9  B.  Mon.  264 ;  Leonard  v.  Crommelin,  1  Edw.  Ch. 
206 ;  Gest  v.  Flock,  1  Green,  0.  C.  115  ;  Donaldson  v.  Ken- 
dall, 2  Geo.  Rep.  231;  ButtricJce  v.  Broadhurst,  1  Ves.  Jr.  171; 
S.  a,  3  Bro.  0.  0.  88 ;  Ex  parte  Warder,  3  Bro.  C.  G.  191 ; 
Ex  parte  Cator,  ib.  216 ;  Upshaio  v.  Upshaiv,  2  Hen.  &  Munf. 
381;  Heioes  V.  Parkman,  20  Pick.  90;  Bawson  v.  Turner, 
4  Johns.  469 ;  McElroy  v.  Mandus,  13  Johns.  121 ;  Stuck 
V.  3Iackey,  4  Watts  &  Serg.  196;  Hannah  v.  Sioarner,  3  Watts 
<fe  Serg.  223 ;  Evans  v.  Iglehart,  6  GiU  &  Johns.  188 ;  Wolfe 
V.  Parham,  18  Ala.  441. 

There  is  a  class  of  cases  in  which  a  party,  having  an 
election  of  remedies,  forfeits  the  one  by  interfering  actively 
in  the  other,  with  a  view  to  giving  it  effect,  or  of  obtaining 
a  benefit  under  it.  They  stand,  however,  on  their  own 
pecuUar  principles ;  and  in  none  of  them  had  the  proceed- 
ing been  dismissed;  nor,  indeed,  had  the  party,  who  claimed 
the  right  to  elect,  the  power  of  dismissing  the  proceedings. 
See  Wilson  v.  Matthews,  32  Ala.  350 ;  McCarty  v.  Gibson, 
6  Grat.  307 ;  Drnidly  v.  Corbelt,  3  Sel.  506 ;  Phillips  v.  Allen, 
8  B.  &  Cres.  477 ;  Clay  v.  Smith,  3  Pet.  411 ;  Norton  v. 
Cook,  9  Conn.  314  ;  Jones  v.  Horsey,  4  Maryland,  306;  Lan- 
ahan  v.  Latrobe,  7  Md.  268 ;  Blackmail  v.  Green,  24  Ver.  17. 
This  class  of  cases  is  controlled  by  principles  that  have  no 
application  to  the  question  before  us. 

Where  the  acts  rehed  on  are  of  doubtful  and  indeter- 
minate character,  or  are  capable  of  being  annulled  and  the 
parties  left  in  statu  quo,  the  courts  wiU  not  force  conclusions 
in  order,  thereby,  to  hold  that  an  election  has  been  made. 
In  the  case  of  Beaves  v.  Garrett,  the  dispositions  of  Mr. 
Garrett's  wiU  left  in  his  widow,  afterwards  Mrs.  Eeaves, 
the  right  to  renounce  the  bequests  of  his  will,  and  to  claim 
certain  slaves  in  her  own  right ;  or,  to  abide  by  the  terms 
of  the  will,  and  surrender  her  title  to  her  slaves.  The  will 
appointed  her  executrix.  She  propounded  the  will  for  pro- 
bate, and  had  it  proved,  qualified  as  executrix,  acted  in  that 
capacity  for  about  fifteen  months,  returned  the  slaves  in 
her  inventory  of  the  estate,  charged  herself  in  annual  settle- 
ment with  their  appraised  value,  kept  possession  of  all  the 
property  until  her  resignation  as  executrix,  and  once 
32 
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declared  that  she  intended  to  abide  by  the  will,  notwith- 
standing she  was  apprised  of  her  adverse  right.  She  then 
resigned  the  office  of  executrix,  and  set  up  claim  to  the 
slaves  in  her  own  right.  We  held  that  her  right  to  the  slaves 
was  not  barred  or  concluded  by  what  she  had  said  and 
done ;  and  her  election  to  claim  against  the  will  was  up- 
held.—See  34  Ala.  561. 

Where  there  is  a  privilege  of  election,  the  authorities  go 
very  far  in  maintaining  the  right  of  the  party  to  be  fuUy 
and  perfectly  informed  of  all  the  matters  which  go  to  make 
up  the  respective  values  of  the  interests,  between  which  a 
choice  is  to  be  made,  and  of  the  facts  as  bearing  on  the 
question  of  those  values.  In  a  case  where  a  wddow  had  a 
right  of  election  between  the  provisions  of  her  husband's 
will  and  the  rights  which  the  law  would  confer  upon  her, 
the  court  said,  "Until  the  settlement  of  the  estate,  the  law 
gives  the  wife  the  election.  She  has  a  right  to  know  what 
she  has  to  elect.  Election  is  choice,  and  she  is  entitled  to 
know  correctly  what  she  has  to  choose  between.  The  cases 
have  gone  so  far,  that  after  the  wife  has  made  her  election, 
and  has  received  benefits  under  the  will,  she  has  been 
allowed  to  retract  and  resort  to  her  legal  rights,  when  the 
estate  has  turned  out  differently  from  what  it  was  believed 
and  stated  to  be  at  the  time  of  the  election  prematurely 
made."— ^aHv.  ^«/?,  2  McC.  Ch.  280.  See,  also,  Harcum 
V.  Hudnall,  14  Grat.  369 ;  Wake  v.  Wake,  3  Bro.  C.  C.  255; 
Blann  v.  Crocheron,  20  Ala.  320;  Bavena^oft  v.  Eyles,  2  Wils. 
294 ;  Blann  v.  Crocheron,  19  Ala,  647 ;  Spivey  v.  Morris, 
18  Ala.  254;  1  Lead.  Ca.  in  Eq.  300  to  303 ;  Coleman  v. 
Adams,  at  last  term. 

So  jealous  is  the  law  of  this  right  of  election,  when 
necessary  to  a  full  understanding  of  the  facts,  it  has  been 
decided  that  the  party  having  the  right  may  file  a  bill  and 
have  an  account  taken,  that  he  may  exercise  the  right 
uuderstandingly. — See  Pusey  v.  Deshouvrie,  3  Pre.  Wms. 
320-1 ;  Butricke  v.  Broadhurst,  1  Yes.  Jr.,  161 ;  Kidney  v. 
Coussmaker,  12  Ves.  153;  1  Lead.  Ca.  Eq.  300.  Mistaken  or 
unsuccessful,  suits  have  been  ruled  not  to  be  an  election, 
Beese  v.  Kirk,  29  Ala.  409  ;  Deens  v.  Dunklin,  33  Ala.  47. 

But  there  is  a  recognized  and  well-established  principle 
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in  the  administration  of  the  doctrine  of  election  of  remedies, 
which  seems  to  prove,  beyond  controversy,  that  merely 
bringing  a  suit,  without  prosecuting  it  to  final  judgment, 
can  not  determine  the  right  of  election.  It  is  known  that 
there  are  many  cases  in  which  the  remedies  at  law  and  in 
chancery  are  concurrent ;  and  the  party  complaining  may 
resort  to  either  the  one  or  the  other.  If  he  resort  to  both, 
and  the  proceedings  are  pending  in  each  court  at  the  same 
time,  did  any  one  ever  suppose  that  the  proceedings  in  the 
suit  first  commenced  could  be  pleaded  in  abatement  of 
the  suit  last  commenced  ?  Yet,  if  the  bringing  of  a  suit  is 
the  determination  of  the  right  of  election,  such  plea  would 
be  evidently  good.  The  practice  in  such  cases  is,  to  put 
the  actor  to  his  election,  which  remedy  he  will  pursue,  and 
to  compel  him  to  abandon  the  other. — Houston  v.  Sadler, 
4  S.  &  P.  130  ;  P.  &  M.  Bankv.  Borland,  5  Ala.  531;  P. 
dt  M.  Bank  v.  Walker,  7  Ala.  926 ;  Pettijolin  v.  Williams, 
2  Jones'  Eq.  302  ;  3IcBae  v.  Singleton,  35  Ala.  297 ;  2  Lomax 
on  Ex'ors,  508.  We  hold,  that  the  petitioners  in  this  case 
did  not,  iu  the  proceedings  in  chancery,  do  enough  to  deter- 
mine their  election. — See  Hoivard  v.  Bugbee,  25  Ala.  548 ; 
Vernon  v.  Marsh,  2  Green's  Ch.  502.  See,  also,  Seabury  v. 
Stewart,  22  Ala.  217-8 ;  1  Lead.  Cases  in  Eq.  300. 

[7.]  We  have  announced,  as  the  general  rule,  that  if  an  ad- 
ministrator, without  an  order  therefor,  keep  the  estate  to- 
gether for  a  longer  period  than  the  statute  expressly  allo-s\s> 
[see  Clay's  Dig.  196,  §  19;  Code,  §  1900,]  those  entitled  to  dis- 
tribution may  ratify  or  not,  at  their  pleasure,  such  unauthor- 
ized use  of  the  property,  and  may  take  either  the  proceeds 
of  the  crops,  or  recover  rents  and  hires  for  the  use  of  tlie 
property.  It  is  clear,  that  in  the  absence  of  an  order  of 
court  for  the  purpose,  the  administrator  had  no  authority 
to  keep  up  the  plantation  during  the  years  1844  and  1845. 
It  is  contended,  however,  that  the  administrator  stands 
excused  for  thus  keeping  up  the  plantation,  by  the  following 
state  of  facts : 

The  administrator,  in  January,  1844,  had  advertised,  and 
was  about  to  sell  the  slaves.  The  order  of  court,  author- 
izing the  sale,  does  not  specify  the  purpose  of  the  sale ; 
but  the  condition  of  the  estate  justifies  us  in  assuming  tliat 
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the  contemplated  sale  was  for  division.  It  is  manifest  that 
the  sale  was  not  necessary  for  the  payment  of  debts.  Two 
orders  of  sale  appear  in  the  record  ;  one  dated  March  27th, 
1843,  the  day  on  which  the  administrator  was  appointed, 
and  the  other  dated  November  3d,  1843  ;  each  giving  gen- 
eral authority  and  "leave  to  sell  the  personal  property 
belonging  to  the  estate  of  said  fleceased,  according  to  law." 
It  is  not  shown  that  either  of  these  orders  was  made  on  the 
apphcation  of  the  administrator  ;  and  according  to  the 
decisions  of  this  court,  (made  in  Wyatt  v.  Ramho,  29  Ala. 
610  ;  IJcelheimer  v.  Chapman,  32  Ala.  676  ;  Hall  v.  Chapman, 
35  Ala.  653,)  the  sale,  if  made,  would  have  been  void.  On 
the  eve  of  the  proposed  sale,  the  distributees  filed  their 
bill,  alleging  that  a  sale  was  unnecessary,  either  for  division, 
or  for  any  other  purpose  ;  and  obtained  an  injunction  re- 
straining the  sale  ;  and  it  never  was  made. 

At  the  November  term,  1844,  the  distributees  petitioned 
the  orphans'  court  for  an  order  to  divide  the  slaves  of  said 
estate  ;  and  at  the  December  term  following,  the  order  was 
granted,  and  commissioners  appointed.  TMiy  the  division 
was  not  then  made,  the  record  does  not  inform  us.  At  the 
close  of  the  year  1845,  another  order  for  division  was 
granted  at  the  instance  of  Kirkland  Harrison,  the  admin- 
istrator ;  and  under  this  order  the  slaves  were  divided,  and 
return  made  thereof  to  the  February  term,  1846,  of  the 
orphans'  court,  and  then  confirmed. 

Independent  of  the  fact  that  the  sale  of  the  slaves,  if 
made  under  the  orders  for  that  purpose,  would  have  been 
void,  we  think  there  are  very  satisfactory  reasons  why  the 
bill  in  chancery  and  injunction  furnish  no  excuse  to  the 
administrator  for  keeping  up  the  plantation.  Whatever  might 
be  the  efiect  of  a  sale  upon  the  title  of  the  property,  as  a  ques- 
tion of  abstract  right,  under  the  act  of  1809,  (Clay's  Dig.  223, 
§  13,)  the  administrator  had  no  authority  to  sell  slaves 
belonging  to  the  estate,  unless  such  sale  was  necessary  to 
meet  the  wants  of  the  administration,  or  to  make  distribu- 
tion of  the  estate.  Hence,  it  is  conceivable  that  an  admin- 
istrator might  place  himself  gi-eatly  in  fault,  while  by  a 
sale  presenting  the  forms  of  law  the  title  of  the  property 
would  be  divested  out  of  the  estate.     Such  was  held  to  be 
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the  case  in  Steele  v.  Knox,  10  Ala.  608  ;  and  such  would  have 
been  the  effect  of  a  sale  in  this  case,  if  the  order  had  con- 
formed to  the  rule  laid  down  in  Wyatt  v.  Bambo.  That  a 
sale  is  improper,  unless  required  by  the  condition  of  the 
estate,  is  clearly  declared  in  the  case  of  Lay  v.  Lawson, 
23  Ala.  390. — See,  also,  Anderson  v.  Fox,  2  Hen.  &  Munf. 
245.  The  slaves  of  E.  B.  Harrison's  estate  were  divisible 
without  a  sale  ;  and  in  the  attempt  to  sell,  the  adminis- 
trator was  proceeding  in  violation  of  the  law.  It  is  difficult 
to  believe  that  he  could  have  been  ignorant  of  his  duty  to 
divide,  and  not  to  sell  the  slaves.  It  is  thus  shown  that,  if 
the  administrator  had  pursued  the  clearly  defined  line  of 
his  duty,  neither  the  bill  nor  the  injunction  would  have  been 
necessary.  He  cannot  excuse  himself  for  one  departure 
from  duty,  by  showing  that  he  was  arrested  in  the  attempt 
to  commit  another.  Nor  is  any  excuse  offered,  why  the 
slaves  and  lands  were  not  put  to  hire  and  rent,  when  the 
injunction  was  served,  January  25th,  1844,  We  hold  that 
the  administrator  is  hable  for  hires  and  rents  for  the  years 
1844  and  1845,  at  the  election  of  the  distributees. 

[8.]  It  is  contended  for  appellants,  that  the  estate  of  Kirk- 
land  Harrison  should  have  been  charged  only  with  a  gross 
sum  for  the  hire  of  all  the  slaves,  all  the  stock  and  the  planta- 
tion implements,  and  the  rent  of  the  lands,  as  upon  a  hiring 
and  lease  of  the  collective  estate  of  E.  B.  Harrison.  Our 
statutes  go  very  far  to  show  that  it  never  was  intended 
that  a  plantation,  slaves  and  stock,  should  be  let  to  hire  by 
a  single  contract.  The  following  are  some  of  the  argu- 
ments which  sustain  this  view  : 

First :  The  dower-interest,  which  exists  in  a  majority  of 
estates,  will  necessarily  detract  very  materially  from  the 
entirety  and  availability  of  most  landed  estates,  and  hinder 
the  successful  cultivation  of  most  plantations. — Clay's  Di- 
gest, 172 ;  Code,  §§  1359  to  1367.  Second :  Authority  to 
keep  up  the  plantation  during  the  year  of  intestate's  death, 
[Clay's  Dig.  196,  §  19;  Code,  §  1900,]  and  afterwards  for 
a  definite  period,  on  obtaining  an  order  of  court  therefor, 
[Clay's  Dig.  198,  §  30  ;  Code,  §  1902,]  furnishes  strong  per- 
suasive argument  to  show  that,  in  the  absence  of  such  fact, 
and  without  such  order,  the  estate  should  not  be  kept 
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together.— See  McCreliss  v.  Hinhle,  17  Ala.  459.  Third :  The 
implied  authority  to  hire  out  negroes  at  the  end  of  the  first 
year,  who  had,  during  that  time,  been  reseryed  from  hire 
because  they  were  engaged  in  making  a  crop,  was  conferred 
as  early  as  1826.— Clay's  Dig.  196,  §  19.  The  authority  to 
rent  the  land  was  not  conferred  tmtil  1839. — Clay's  Dig- 
199,  §  36.  It  could  not  have  been  contemplated  that  the 
lands  and  negroes  should  be  leased  and  hired  together. 

But  this  question  is  settled  by  the  decisions  of  this  court 
and  by  the  uniform  practice  of  the  country. 

In  the  case  of  Steele  v.  Knox,  10  Ala.  614,  a  case  which 
presented  the  question  now  before  us,  our  predecessors 
said :  "As  the  distributees  have  elected  to  charge  hjm  [the 
administrator]  with  the  value  of  the  use  of  the  property, 
he  must  pay  hire  for  the  slaves,  according  to  the  usual 
rates  of  hiring  such  slaves,  in  the  customary  mode  dming 
that  period,  and  will  be  entitled  to  compensation  for  taking 
care  of  such  as  were  helpless.  And  as  he  had  the  power 
to  enter  upon  the  land  and  rent  it  in  virtue  of  the  statute 
of  1839,  he  must  be  considered  as  having  entered  as  admin- 
istrator, and  is  therefore  liable  for  the  customary  rent,  in 
his  official  capacity,  upon  this  settlement."  See,  also,  Ben- 
ford  V.  Daniels,  13  Ala.  673 ;  McCreliss  v.  Hinkle,  17  Ala. 
465 ;  Smith  v.  King,  22  Ala.  661 ;  Montgomery  v.  GivTian, 
24  Ala.  588  ;  Steioart  v.  Steivart,  31  Ala.  207. 

We  have  no  hesitation  iu  affirming  that  the  customary 
mode  of  hiring  in  this  State,  never  has  justified  an  admin- 
istrator in  disposing  by  lease  and  hire,  and  by  one  single 
contract,  of  a  large  plantation  with  its  stock  and  imple- 
ments of  husbandry,  together  with  more  than  one  hundred 
slaves.  Such  contract  would  carry  on  its  face  evidence  of 
mal-administration ;  for  few,  if  any  bidders  could  be  found 
to  compete  at  such  a  letting. 

[9.]  It  is  settled  in  this  State  that  in  taking  an  account  like 
the  present  one,  interest  is  chargeable  on  the  value  of  the 
rents  and  hires,  from  the  date  of  their  maturity. — Rowland 
V.  Shelton,  25  Ala.  220  ;  Stoadenmeier  v.  Williamson,  29  Ala. 
669  ;  Tliompson  v.  Lee,  31  Ala.  308  ;  FarJcer  v.  Parker^ 
33  Ala.  459  ;  Malione  v.  Williams,  in  MSS. 

[10.]  The  question  of  interest  charged  against  the  estate  of 
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Kirkland  Harrison,  on  moneys  of  the  estate  collected  by 
him,  is  different  from  the  one  last  considered.  Of  course, 
it  could  never  have  been  supposed  that  an  administrator, 
settling  the  account  of  his  intestate,  would  or  could  take 
the  exculpatory  oath,  for  which  section  1813  of  the  Code 
provides.  Hence,  the  rule  which  obtains  in  the  case  of 
administrators  settling  their  accounts,  does  not  apply. — See 
Brazeale  v.  Brazeah,  9  Ala.  407;  King  v.  Cabiness,\l^  Ala.  598. 
It  is  shown,  in  this  case,  that  considerable  sums  came  to 
the  hands  of  the  administrator  ;  and,  although  he  remained 
in  the  performance  of  his  functions  for  more  than  six  years, 
we  are  not  advised  that  he  made  any  attempt  to  distribute 
the  funds.  We  do  not  know,  and  can  not  affirm,  what  he 
did  with  the  funds ;  but  there  are  circumstances  which  tend 
to  show  that  he  blended  them  with  his  own,  and  kept  no 
separate  account.  The  probate  court  charged  interest 
against  the  administrator,  on  moneys  collected,  from  the 
date  of  the  collection.  In  this,  the  court  erred.  "It  would 
be  laying  too  heavy  a  hand  upon  executors,"  says  Chan- 
cellor Kent,  "  to  charge  interest  from  the  moment  money 
was  received." — See  Dunscombev.  Dunscombe,  1  Johns.  Ch. 
511.  See,  also,  Royall  v.  McKenzie,  25  Ala.  363.  As  this 
case  must  go  back  for  a  re -statement  of  the  account,  we 
will  content  ourselves  with  a  statement  of  the  rule  by  which 
the  probate  court  must  be  governed. 

If  it  be  shown  that  the  administrator  used  the  money  of 
the  estate  for  his  own  purposes,  then  his  estate  is  respon- 
sible for  the  profit  made,  or  for  interest  from  the  date  of 
the  use,  at  the  election  of  the  distributees. — Code,  §  1813. 
If  this  be  not  shown,  and  this  question  be  left  as  the  present 
record  presents  it,  then  a  different  rule  prevails.  It  is  said 
that  no  absplute  rule  can  be  laid  down,  applicable  ahke  to 
aU  cases  ;  but  that  it  must  be  varied  according  to  circum- 
stances.— See  Dunscombe  v.  Dunscombe,  supra,  and  Royall  v. 
McKenzie,  supra,  and  authorities  cited.  It  was  certainly  the 
duty  of  the  administrator  to  retain  the  moneys  not  used  in 
paying  debts,  until  the  expiration  of  eighteen  months  from 
the  time  of  his  appointment,  unless  the  known  condition  of 
the  estate  justified  him  in  reporting  the  estate  solvent  at 
an  earher  day. — Code,  sections  1821,   and  1771-2.    Alter 
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the  expiration  of  the  eighteen  months,  unless  there  be 
special  reasons  to  the  contrary,  we  hold  it  was  the  duty  of 
the  administrator  to  distribute,  or,  in  some  other  legal 
mode,  dispose  of,  or  employ  the  funds  of  the  estate  ;  and, 
if  he  failed  to  do  so,  that  he  is  chargeable  with  interest,  to 
commence  at  the  termination  of  a  reasonable  time  for  such 
distribution  or  other  disposition.  Considering  the  condition 
of  this  estate  and  the  distributees,  we  hold  that  six  months 
was  the  proper  period,  after  the  expiration  of  the  eighteen 
months,  at  the  end  of  which  time  interest  should  commence 
to  run.  In  re-stating  the  account,  the  probate  court  will 
compute  interest  according  to  the  rule  here  declared. — See 
on  this  subject,  Miller  v.  Beverly,  4  Hen.  &  Muni.  415 ;  and 
Brazecde  v.  Brazeale,  9  Ala.  497. 

[11.]  We  think  the  court  erred  in  allowing  the  appraise- 
ment to  be  used  as  evidence  of  value.  We  are  not  advised 
that  the  administrator  had,  in  any  way,  connected  himself 
with  it.  It  was  but  the  sworn,  ex-parte  statement  of  third 
persons,  and  in  no  sense  the  act  of  the  administrator.  To 
allow  such  statement  to  conclude  the  rights  of  the  admin- 
istrator, would  be  a  very  dangerous  innovation  on  the  law 
of  evidence.  Having  no  right  to  cross-examine  the  ap- 
praisers as  witnesses,  their  testimony,  if  it  may  be  so 
called,  should  not  have  been  received. — Miller  v.  Jones, 
29  Ala.  175 ;  Steele  v.  Knox,  10  Ala.  609  ;  Broimi  v.  Steele, 
14  Ala.  63.  We  are  aware  that  the  Virginia  court  of 
appeals  has  decided  this  question  differently,  but  their 
decision  does  not  meet  our  approbation. — See  Rogers  v. 
Chandler,  3  Munf.  65. 

[12.]  The  court  did  not  err  in  receiving  in  evidence 
the  certified  statements  from  the  chancery  and  circuit  courts 
of  Lowndes  county.  They  were  not  only  not  objected  to, 
but,  in  form,  they  were  within  the  letter  of  the  agreement 
of  counsel ;  and,  in  substance,  they  were  strictly  within  the 
rule  which  declares  that  judgments  are  evidence  for  and 
against  the  whole  world,  to  estabHsh  the  fact  of  their  exist- 
ence, and  the  amount  for  which  they  are  rendered. — 1  Greenl. 
Ev.  §627;  Harrellv.  Whitman,  20  Ala.  519;  Snodgrass  v. 
Br.  Bank,  25  Ala.  161 ;  Mervine  v.  Perkins,  18  Ala.   241 ; 
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Goodman  v.  Walker,  30  Ala.  480 ;  Ansley  v.  Carlos,  9  Ala. 
973;  Moore  v.  Jones,  13  Ala.  296. 

[13.]  We  are  satisfied  with  the  valuation  of  the  land-rents 
for  1844  and  1845.  Some  one  or  more  of  the  years  after  1845, 
the  record  shows  that  the  administrator  let  the  land  to  rent 
at  the  highest  bidder.  True,  he  let  a  large  body  of  land 
at  one  time,  and  by  one  contract ;  but  we  cannot  aflfirm 
that,  under  the  circumstances,  as  then  presenting  them- 
selves, this  mode  of  letting  did  not  appear  to  him  to  be 
most  profitable  to  the  estate.  True,  he  became  lessee  him- 
self of  the  most  valuable  plantation ;  but  being  one  of  the 
heirs-at-law,  this,  without  more,  did  not  render  the  contract 
either  void  or  voidable. — McLane  v.  Spence,  6  Ala.  894. 
There  is  not  enough  in  this  record  to  justify  the  judgment 
of  the  probate  court,  in  charging  against  the  administrator 
a  greater  amount  than  he  reahzed  at  the  pubUc  letting. 

We  have  not  been  able  to  discover  the  reasoning  by 
which  the  probate  judge  ascertained  and  decreed  the 
amount  of  the  corn  and  fodder  ;  but  it  may  be  correct.  On 
the  subject  of  the  cotton  seed,  we  have  the  same 
remark  to  make,  as  to  quantity ;  and,  under  the  testimony 
reported,  we  doubt  if  the  cotton- seed  should  have  been 
considered  as  a  marketable  commodity,  or  any  charge 
made  for  it. 

[14.]  As  the  distributees  obtained  the  benefit  of  the  hire  of 
the  horses  and  mules,  and  the  proceeds  of  their  sale,  the 
administrator  should  not  have  been  charged  with  the  value 
of  such  as  may  have  died,  unless  there  was  neglect,  or  inat- 
tention in  the  management,  causing  the  death. — See  Wil- 
kinson V.  Mosdy,  30  Ala.  562. 

In  the  account  of  sales  of  the  cotton  crop  of  1843,  there 
appears  an  account  due  the  merchants,  which  was  probably 
contracted  for  needed  suppUes  consumed  on  the  plantation 
during  the  year.  If  so,  it  should  be  allowed  as  a  credit  to 
the  administrator. 

The  account  of  A.  Borland  should  not  have  been  charged 
against  the  administrator,-  under  the  proof  found  in  the 
record.  If  we  mistake  not,  this  account  was  charged 
twice.  Neither  should  the  administrator  have  been  charged 
with  the  note  of  J.  J.  McRae,  under  the  proof  made. — See 
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Craig  v.  3IcGehee,  16  Ala.  45.  One  of  the  pieces  of  evidence 
in  the  case  of  the  claim  against  Draughan  is  not  in  the 
record ;  and,  in  its  absence,  we  are  not  able  to  affirm  that 
the  court  erred  in  reference  to  that  item. 

There  is  evidence  that  the  carpenter  Jack,  or  Jackson, 
was  pubUcly  hired  out  for  that  part  of  the  year  1843  which 
remained  after  intestate's  death,  for  fifty-five  dollars ;  and 
that  Sam  was  hired  for  about  the  same  amount.  If  this 
be  the  case,  the  administrator  should  not  have  been  charged 
a  greater  sum  for  their  hire  for  that  time. 

On  the  subject  of  negro  hire  for  the  years  1844  and 
1845,  we  append  to  this  opinion  a  catalogue  of  names  and 
prices,  which,  we  think,  to  be  correct,  according  to  the 
weight  of  the  evidence.  In  fixing  the  hires  of  the  women, 
allowance  is  made  for  abatement  of  the  price-value,  caused 
by  pregnancy,  or  the  encumbrance  of  nursing  infants ;  and, 
hence,  no  farther  credit  should  be  allowed  the  adminis- 
trator on  that  account. 

We  have  disposed  of  every  question  which  we  deem 
material. 

Reversed  and  remanded. 


CALDWELL  vs.  PICKENS'  ADM'R. 

[bill  in  equity  RY  wife,  against  PURCnASEli  AT  EXECUTION  SALE 
AGAINST  HUSBAND,  FOR  RECOVERY  OF  SLAVES,  ACCOUNT  OF  HIRE,  &C.] 

1.  Presumed  gift,  and  how  disproved. — When  a  father  sends  a  slave  home 
with  his  newly  married  daughter,  the  law  presumes  that  a  gift  was 
intended,  unless  a  different  intention  is  expressed  at  the  time ;  hut 
this  presumption  may  be  repelled  by  i)roof  of  the  contemporaneous 
acts  and  declarations  of  the  grantor,  showing  that  a  loan  only  Avas 
intended. 

2.  Deed  of  gift  to  ^'only  proper  use"  of  grantor's  married  daughter,  held  to 
create  separate  estate. — A  deed  of  gift,  by  which  a  father  conveys  a 
female  slave  to  his  married  daughter,  "to  the  only  proper  use  and 
behoof  of  the  said  Margaret  and  her  bodily  heirs,  hor  executors, 

administrators,  and  assigns  forever,"  creates  a  separate  estate  in  the 
grantee. 
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Appeal  from  the  Chancery  Court  of  Dallas. 
Heard  before  the  Hon.  James  B.  Clark. 

The  bill  in  this  case  was  filed,  on  the  28th  March,  1860, 
by  Mrs.  Margaret  C.  Pickens,  suing  by  her  next  friend, 
against  her  husband,  James  V.  Pickens,  John  C.  Caldwell, 
and  Samuel  OUver ;  and  sought  a  recovery  of  certain  slaves, 
(or  a  decree  for  their  value,)  with  an  account  of  their  hire. 
The  complainant  claimed  a  separate  estate  in  the  slaves^ 
under  a  deed  of  gift  from  her  father,  Sample  Orr,  which 
was  dated  the  23d  July,  1840,  and  a  copy  of  which  was 
made  an  exhibit  to  the  bill.  The  slave  conveyed  by  said 
deed,  who  was  the  mother  of  the  other  slaves  in  contro- 
versy, was  seized  under  an  attachment,  at  the  suit  of  the 
defendant  Caldwell,  as  the  property  of  the  complainant's 
husband,  James  V.  Pickens,  on  the  i8th  March,  1846 ;  and 
on  the  9th  November,  1847,  after  the  rendition  of  judgment 
in  the  attachment  suit,  was  sold  under  the  attachment,  and 
under  an  execution  issued  on  the  judgment.  The  defendant 
Caldwell  became  the  purchaser  at  the  sheriff's  sale,  and,  on 
the  31st  December,  1847,  sold  and  conveyed  said  slave  to 
the  defendant  Oliver,  who  removed  to  Texas  before  the  bill 
was  filed,  and  carried  the  slaves  with  him.  The  following 
is  a  copy  of  the  deed  of  gift,  imder  which  the  complainant 
asserted  title  to  the  slaves : 

"State  of  Alabama,  |  Know  all  men  by  these  pres- 
Dallas  county.  j  ents,  that  I,  Dr.  Sample  Orr,  of 

the  State  and  county  aforesaid,  for  and  in  consideration  of 
the  natural  love  and  affection  which  I  bear  to  my  daughter, 
Margaret  Pickens,  of  said  State  and  Lowndes  county,  as 
well  as  for  the  further  consideration  of  the  sum  of  three 
hundred  dollars  to  me  in  hand  paid,  by  the  said  Margaret 
Pickens,  at  and  before  the  ensealing  and  delivery  of  these 
presents,  (the  receipt  whereof  is  hereby  acknowledged,) 
have  given  and  granted,  and,  by  these  presents,  do  give 
and  grant,  unto  the  said  Margaret  Pickens,  and  to  her  bodily 
heirs,  a  certain  female  slave,  named  Amy,  aged  about  nine 
years  old ;  to  have  and  to  hold  the  said  female  negro  slave, 
with  her  future  increase,  to  the  only  proper  use  and  behoof 
of  the  said  Margaret  Pickens  and  her  bodily  heirs,  her  ex- 
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ecutors,  administrators,  and  assigns  forever.  And  I,  the 
said  Dr.  Sample  Orr,  for  himself,  his  executors,  and  admin- 
istrators, the  said  female  negro  slave,  with  her  future 
increase,  unto  the  said  Margaret  Pickens  and  her  bodily 
heirs,  her  executors,  administrators,  and  assigns,  against 
the  claim  of  him,  the  said  Dr.  Sample  Orr,  his  executors, 
administrators,  and  against  the  claim  or  claims  of  all  and 
every  person  and  persons  whatsoever,  shall  and  will  war- 
rant and  forever  defend  by  these  presents.  In  witness 
whereof,"  &c. 

A  decree  pro  confesso  was  taken  against  James  V.  Pick- 
ens, and  also,  on  pubhcation,  against  Samuel  Ohver.  The 
defendant  Caldwell  demurred  to  the  bill,  on  several  specified 
grounds,  all  of  which  were  overruled  by  the  chancellor. 
He  also  answered  the  bill,  alleging  that  the  slave  Amy  was 
given  to  the  complainant  by  her  father,  several  years  before 
the  date  of  the  deed,  and  passed  into  the  possession  and 
control  of  her  husband  under  that  gift ;  and  he  insisted 
that  the  husband's  marital  rights  had  attached  to  the  slave, 
and  that  the  deed  of  gift,  if  executed,  was  intended  to  de- 
feat the  just  claims  of  his  creditors. 

On  final  hearing,  on  pleadings  and  proof,  the  chancellor 
rendered  a  decree  for  the  complainant ;  and  his  decree  is 
now  assigned  as  error. 

GoLDTHWAiTE,  EiCE  &,  Semple,  for  appellant. 

STONE,  J. — Among  the  facts  about  which  there  seems 
to  be  no  controversy  in  this  case,  we  think  we  may  safely 
lay  down  the  following :  That  Sample  Orr,  the  father  of 
Mrs.  Pickens,  was  the  former  owner  of  the  slave  Amy,  who, 
with  her  increase,  is  the  subject  of  the  present  suit ;  that 
Amy  was  sent  by  Sample  Orr,  the  father,  in  company  with 
Mrs.  Pickens,  to  the  home  of  herself  and  husband,  in  the 
year  1837,  and  remained  there  until  she  was  seized  and  sold 
as  the  property  of  the  husband,  under  an  attachment  and 
execution  in  favor  of  Caldwell,  the  levy  being  made  in  1846, 
and  the  sale  by  the  sheriff  to  Caldwell  in  1847 ;  that  prior 
to  1837 — date  not  given — the  complainant  had  intermarried 
with  James  V.  Pickens,  the  defendant  iu  the  attachment 
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suit  under  which  the  slave  Amy  was  sold ;  and  that  on  the 
23d  day  of  July,  1840,  Sample  Orr  executed  the  deed  to 
the  complainant,  which  is  attached  to  the  bill  as  an  exhibit. 

[1.]  Looking  alone  at  the  unexplained  act  of  Mr.  Orr  in 
sending  the  slave  home  with  his  married  daughter,  Mrs. 
Pickens,  in  the  year  1837,  the  law  raises  the  presumption 
that  she  was  sent  as  an  advancement — was  a  gift, — and  on 
such  presumption,  unrebutted,  the  title  of  the  husband  to 
the  property  would  at  that  time  attach. — Merriwether  v. 
Eames,  17  Ala.  332  ;  Humbly  v.  Stainton,  24  Ala.  716 ;  Bur- 
nett V.  Branch  Bank,  22  Ala.  643  ;  Hill  v.  Duke,  6  Ala.  261 ; 
Olds  V.  Powell,  7  Ala.  655 ;  O'Neil  v.  Teague,  8  Ala.  345. 

It  is  alleged,  however,  that  at  the  time  Amy  was  sent  to 
Mrs.  Pickens,  (1837,)  it  was  understood  and  agreed  that  she 
was  sent  as  a  loan ;  that  she  was  accepted  as  such,  and  that 
in  1840,  a  deed  of  gift  was  executed  by  Mr.  Orr  to  his 
daughter,  Mrs.  Pickens,  securing  said  slave  to  her  separate 
use.  Whether  or  not  she  was  sent  as  a  loan,  is  the  first 
question  for  our  consideration. 

The  presumption  which  the  law  raises,  that  property  sent 
by  a  father  to  his  child,  recently  married,  is  a  gift,  may  be 
rebutted  by  proof  that  a  less  estate  was  intended.  It  is 
said,  however,  in  a  well-considered  case,  that  "this  must  be 
done  by  clear  and  satisfactory  proof  that  it  was  notoriously 
and  expressly  understood  not  to  be  a  gift  at  the  time." — Hill 
V.  Duke,  6  Ala.  261-2.  See,  also,  Norris  v.  Bradford,  4  Ala. 
205.  The  declaration  that  the  intention  was  not  to  give, 
"should  be  open  and  clear,  and  not  left  to  be  inferred  from 
doubtful  or  ambiguous  circumstances,  which  the  donor 
might  avail  himself  of,  or  suppress  at  his  pleasure." — Miller 
V.  Eatman,  11  Ala.  613. 

In  the  case  of  Olds  v.  Powell,  (7  Ala.  655,)  speaking  of 
the  character  of  the  proof  which  may  be  resorted  to,  on 
the  question  of  gift  vd  non,  the  court  said,  "It  is  not  easy 
to  conceive  of  any  more  conclusive  mode  of  ascertaining 
the  intention,  than  by  the  declarations  of  the  donor  at  or 
about  the  time." — See,  also,  Powell  v.  Olds,  9  Ala.  865 ; 
O'Neil  V.  Teague,  8  Ala.  345. 

Under  the  rule  laid  down  in  the  case  of  Cole  v.  Varner, 
(31  Ala.  248,)  we  think  the  evidence  in  this  record  is  suffi- 
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cient  to  establish  the  fact,  that,  at  the  time  the  slave  Amy 
went  into  the  possession  of  Mrs.  Pickens,  it  was  known  and 
understood  that  she  went  as  a  loan,  and  not  as  a  gift.  The 
proof  in  this  record,  made  by  the  witness  Mrs.  Clay,  is  quite 
as  fuU  to  estabHsh  the  understanding,  and  to  repel  the  pre- 
sumption of  a  gift,  as  was  the  proof  of  the  single  witness 
to  prove  the  loan  in  that  case.  In  fact,  the  proof  in  this 
case,  by  Mrs.  Clay,  is  fuller  than  it  was  in  that,  by 
Mr.  Varner.  In  addition,  we  have,  in  this  case,  the 
corroborating  testimony  of  Mr.  Clay,  that  the  slave  Amy 
did  not  go  to  Mrs.  Pickens  as  a  gift.  True,  the  two  wit- 
nesses differ  as  to  the  expressed  ulterior  intentions  of 
Mr.  Orr  ;  but  they  do  not  differ  as  to  the  substance  and 
effect  of  what  was  then  done.  This  testimony  is  wholly 
unlike  that  which  was  commented  on,  and  held  insufficient, 
in  the  cases  of  Bennett  v.  Branch  Bank,  22  Ala.  642,  and 
Rumhly  v.  Stainton,  24  Ala.  715. 

[2.]  The  result  of  this  case,  then,  must  depend  on  the 
next  inquiry  ;  namely,  does  the  deed  of  gift  from  Mr.  Orr 
to  Mrs.  Pickens  exclude  the  marital  rights  of  her  husband? 
The  language  of  its  habendum  clause  is :  "To  have  and  to 
hold  the  said  female  negro  slave,  with  her  future  increase, 
to  the  only  proper  use  of  the  said  Margaret  Pickens  and 
her  bodily  heirs,  her  executors,  administrators^  and  assigns 
forever."  Unless  this  clause  contain  words  of  exclusion, 
there  are  none  in  the  deed. 

When  this  identical  title  to  these  slaves  was  before  this 
court  at  a  former  term,  between  the  present  complainant 
and  her  husband  as  plaintiffs,  and  one  of  the  defendants  to 
this  suit  as  defendant,  in  constming  the  deed  of  gift  from 
Sample  Orr  to  Mrs.  Pickens,  we  said  :  "The  uncontroverted 
proof  in  this  case  is,  that  the  feme  covert  plaintiff  had  a 
separate  estate,  created  by  deed,  in  the  slaves  for  the  re- 
covery of  which  the  suit  is  brought." — Pickens  v.  Oliver, 
32  Ala.  627.  If  this  decision  be  adhered  to,  it  is  decisive 
of  the  present  case.  But  we  are  asked  to  review  the 
grounds  of  our  former  decision ;  and  under  the  statute,  it 
is  our  privilege,  if  not  our  duty,  to  do  so. — Acts  of  called 
session,  January,  1862,  p.  33. 

It  is  the  settled  law  of  this  State,  of  most  or  all  of  the 


JUNE  TEBM.  1864. 519 

Caldwell  v.  Pickens'  Adm'r. 

other  states,  and  of  England,  that  no  particular  words  or 
phrases  are  necessary  to  the  creation  of  a  separate  estate. 
The  intention  is  to  be  gathered  from  the  language  of  the 
gift ;  and  if  there  be  found  in  the  gift,  whether  written  or 
oral,  words  which  show  that  the  rights  of  the  husband  are 
excluded,  this  is  enough  to  secure  the  property  to  the  sole 
use  of  the  wife.  The  following  decisions  of  this  court  con- 
tain examples  of  words  which  are  held  to  be  sufficient  to 
exclude  the  marital  rights  of  the  husband  :  Gould  v.  HiU, 
18  Ala.   84 ;  Strong  v.    Gregory,  19  Ala.   146 ;  Cuthhert  v. 

Wolfe,  lb.  373;  Williams  v.  Maull,  20  Ala.  721;  Jenkins  v. 
3IcConico,  26  Ala.  213;  Ozley  v.  IMndmer,  26  Ala.  332. 
And  the  following  are  examples  that  are  not  sufficient  to 
create  a  separate  estate  :  Harkins  v.  Coalter,  2  Porter,  463  ; 
Lamb  v.  Wragg,  8  Porter,  73;  Dunn  v.  Bank  of  Mobile,  2  Ala. 
152  ;  Inge  v.  Forrester,  6  Ala.  418  ;  Branch  Bank  v.  Wilkins, 
7  Ala.  58S ;  O'Neil  v.  Teague,  8  Ala.  345 ;  Cook  v.  Kennedy, 
12  Ala.  42 ;  3Ioss  v.  McGall,  12  Ala.  630  ;  Bender  v.  Reynolds, 
12  Ala.  446;  PoUard  v.  3IerriU,  15  Ala.  169  ;  Hale  v.  Stone, 
14  Ala.  803  ;  Geyer  v.  Branch  Bank,  21  Ala.  414 ;  3Iitchell 
V.  Gates,  23  Ala.  438 ;  Johnson  v.  Johnson,  32  Ala.  637. 

The  following  authorities  may  also  be  consulted  on  this 
question  :  Hamilton  v.   Bishop,  8   Yerger,  33 ;  Torbert  v. 

Ticining,  1  Yeates,  439  ;  Lee  v.  Prieaiix,  3  Bro.  C.  C.  385, 
note ;   Wills  v.  Sayers,  4  Madd.   409  ;  Blackloio  v.   Laws, 

2  Hare,  49 ;  Tyler  v.  Lake,  2  Euss.  k  Myhie,  183  ;  Roberts 
V.  Spier,  5  Madd.  491 ;  Beales  v.  Spencer,  2  Younge  &,  Coll. 
651 ;  Lamb  v.  3Iilnes,   5   Vesey,   517  ;   Rycrqft  v.    Christy, 

3  Beav.  238 ;  Wardle  v.  Claxton,  9  Sim.  524  ;  Kensington  v. 
Dolland,  2  Myl.  &  K.  184 ;  Rudisell  v.  Watson,  2  Dev.  Eq. 
430 ;  Ashcraft  v.  Little,  4  Ired.  Eq.  236.  A  summary  of 
the  words  and  phrases  pronounced  upon  by  the  courts  may 
be  found  in  the  following  authorities  :  2  Story's  Equity, 
§§  1382,  1383  ;  HOI  on  Trustees,''  420 ;  2  Bright  on  Hus- 
band and  Wife,  204 ;  Harkins  v.  Coalter,  2  Porter,  463  ; 
Lamb  v.  Wragg,  8  Porter,  73 ;  CNeil  v.  Teague,  8  Ala.  345  ; 
Johnson  v.  Johnson,  32  Ala.  637. 

It  will  be  seen  from  the  authorities  cited  above,  that 
where  gifts  are  made  to  unmarried  women,  stronger  lan- 
guage is  required  to  exclude  the  marital  rights,  than  if  the 
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donee  be  a  married  woman. — See  Gould  v.  Hill,  18  Ala.  84; 
Cuthbert  v.  Wolfe,  19  Ala.  377;  Jenkins  v.  McConico,  26  Ala. 
237. 

There  has  been  much  discussion  on  the  legal  import  of 
the  phrases  "own  use,"  and  "proper  use,"  when  found  in 
deeds  to  married  women.  These,  it  is  now  settled,  do  not 
create  a  separate  estate. — See  Mitchell  v.  Gates,  23  Ala.  446 ; 
Blacklow  V.  Blacldoio,  2  Hare,  49 ;  Kensington  v.  Dolland, 
2  Myl.  &  K.  184  ;  Budisell  v.  Watson,  2  Dev.  Eq-  430. 

The  language  of  the  present  deed  is,  "only  proper  use." 
These  words  are  much  stronger  than  own  and  proper,  when 
found  separately.  Whether  we  attach  to  the  word  proper 
the  meaning  of  own,  or  of  peculiar,  as  the  different  authori- 
ties have  it,  the  word  only  remains,  which  is  strictly  a  word 
of  exclusion.  In  Cutlibert  v.  Wolfe,  (19  Ala.  376,)  this  court 
ruled,  that  the  words,  "to  and  for  the  only  use  and  benefit" 
of  a  married  woman,  created  a  separate  estate.  This  is 
an  authority  directly  in  point ;  for,  in  that  case,  the  word 
"only"  was  the  cardinal  word  of  the  deed — the  only  word 
of  exclusion. — See,  also,  Ozley  v.  Ikelheimer,  26  Ala.  336. 

There  is  no  error  in  the  decree  of  the  chancellor,  and  it 
is  affirmed. 


EEPOETS 

OF 

CASES  ARGUED  AND   DETERMINED 

AT   THE   JANUARY  TERM,   1865. 


DAVIS  VS.  THE  STATE. 

[INDICTMEKT  FOR  DISTILLATION  OF  GRAIN  WITHOUT  LICENSE.] 

1.  Sufficiency  of  indictment ;  negativing  proviso  or  exception. — An  indict- 
ment  under  the  act  approved  December  8th,  18(>2,  which  makes  it 
unlawful  for  any  person  to  distill  grain  into  spirituous  liquor,  "unless 
employed  or  authorized  by  the  governor  so  to  do,"  (Session  Acts,  1862-3, 
p.  il  )  must  aver  that  the  defendant  was  not  authorized  or  employed 
by  the  governor. 

From  the  Circuit  Court  of  Tallapoosa. 
Tried  before  the  Hon.  Egbert  Dougherty. 

The  indictment  in  this  case  was  found  at  the  March 
term  of  said  circuit  court,  1864,  and  charged  that  the 
defendants,  James  M.  Davis  and  four  others,  "  did  distUl, 
or  convert  into  spirituous,  vinous,  or  intoxicating  liquor, 
com,  or  the  product  thereof,  or  other  grain ;  against  the 
peace  and  dignity,"  <fec.  After  conviction,  the  defendant 
Davis  moved  in  arrest  of  judgment,  on  account  of  the 
insufficiency  of  the  indictment,  "  because  the  charges  and 
averments  therein  contained  are  not  sufficient  in  law  to 
warrant  a  judgment  being  thereon  rendered  against  said 
defendant."  The  court  overruled  the  motion  in  arrest,  and 
the  defendant  excepted  to  its  decision. 
33 
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W.  P.  Chilton,  and  S.  F.  Rice,  for  the  defendant,  cited 
the  following  authorities :  Commonwealth  v.  Thurlow, 
23  Pick.  374 ;  State  v.  Loftin,  2  Dev.  &  Bat.  365 ;  Francois 
V.  The  btate,  20  Ala.  83;  Wharton's  American  Criminal 
Law,  §  §  378-80,  and  note ;  1  Greenl.  Ev.  §  §  78-81. 

M.  A.  Baldwin,  Attorney-General,  contra,  cited  ClarTc  v. 
The  State,  19  Ala.   552  ;  1  Chitty's  Criminal  Law,  284 
Archbold's  Crim.  PI.  52 ;  2  Hawk.  P.  C.  113 ;  2  Stra.  1101 
ILord  Raymond,   120;   1  East,  647 ,  note ;  2  Pick.  141 
2  Nott  &  McC.  365 ;  18  Vermont,  197  ;  1  Johns.  513 ;  3  ib. 
438 ;  4  ih.  304. 

A.  J.  WALKER,  C.  J.— On  the  8th  December,  1862,  an 
act  was  adopted,  which,  in  its  first  section,  declares  it  to  be 
unlawful  for  any  person  to  distill  grain,  "unless  em- 
ployed or  authori^d  by  the  governor  so  to  do."  The  second 
section  invests  the  governor  with  power  to  have  such 
quantity  of  grain  distilled  as  may,  in  his  judgment,  be 
consistent  with  the  common  defense  and  general  welfare. 
The  third  section  prescribes,  that  distilling,  "in  contraven- 
tion of  the  act,"  shall  be  a  misdemeanor,  and  also  prescribes 
the  punishment.  The  indictment  in  this  case  fails  to  aver 
that  the  defendant  was  not  employed  or  authorized  by  the 
governor  to  distill  grain,  as  he  is  alleged  to  have  done. 
This  is  a  fatal  defect.  It  is  the  first  section  which  describes 
the  off'ense,  and  that  section,  consisting  of  a  single  clause, 
contains  the  exception.  Whenever  this  is  the  case,  it  is 
necessary  to  negative  the  exception. 

The  rule  is  thus  expressed  in  the  books :  "  If  there  is  an 
exception  in  the  enacting  clause,  the  party  pleading  must 
show  that  his  adversary  is  not  within  the  exception  ;  but, 
if  there  be  an  exception  within  a  subsequent  clause,  or 
subsequent  statute,  that  is  matter  of  defense,  and  is  to  be 
shown  by  the  other  party."  The  reason  given  for  the  rule 
is,  that,  "  unless  an  exception  in  the  enacting  or  general 
clause  in  a  statute  or  contract  is  negatived  on  pleading  the 
clause,  no  offense,  or  no  cause  of  action,  appears  in  the 
indictment  or  declaration :  the  case  provided  for  in  the 
clause  pleaded,  is  not  made  out  on  the  record.     But,  when 
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the  exception  or  proviso  is  in  a  subsequent  substantive 
clause,  the  case  provided  for  in  the  enacting  clause  may  be 
fully  stated  without  negativing  the  subsequent  exception  or 
proviso." — 1  Bennett  &  Heard's  Leading  Cases,  250,  and 
note,  in  which  will  be  found  an  extensive  collation  of 
authorities. 

The  indictment  here  is  framed  upon  the  nrst  section. 
That  is  the  section  pleaded,  and  it  is  that  which  describes 
the  offense.  The  exception  is  contained  in  it;  and  the 
offense  described  is  not  stated,  without  a  negation  of  the 
exception.  The  question  here  is  entirely  different  from 
that  which  was  presented  in  Clark  v.  The  State,  19  Ala.  In 
that  case,  the  indictment  was  founded  on  a  section  which 
contained  two  distinct  clauses,  the  latter  being  a  proviso. 
Here,  the  section  contains  no  divisible  clauses. 

Reversed  and  remanded. 


MARTIN  vs.  THE  STATE. 

[indictment  for  inveigling  slave.] 

.  Admission  implied  from  silence,  or  failure  io  reply  to  slaveys  declarations^ 
A  declaration,  made  by  a  slave  to  his  master,  in  the  presence  of  the 
prisoner,  accusing  the  latter  of  a  crime  for  which  the  master  was  at 
the  time  threatening  to  arrest  him,  under  circumstances  which  jus- 
tified the  suspicion  of  his  guilt,  and  to  which  he  made  no  reply,  is 
admissible  evidence  against  him,  as  an  implied  admission  on  his  part 
of  the  truth  of  the  charge. 

.  Same;  admissibility  of  evidence  prima  facie  incompetent. — Where  a  slave's 
declaration  to  his  master,  in  the  presence  of  the  prisoner,  is  proved 
to  have  been  made  under  circumstances  which  render  it  competent 
evidence  against  the  prisoner,  as  an  implied  admission  by  him  of  its 
truth ;  and  it  is  also  shown  that  the  declaration  was  made  in  the 
slave's  ordinary  tone  of  Toice,  which  was  "usually  low  and  not  very 
distinct,"  so  that  the  master  "w«s  sometimes  compelled  to  ask  bim 
to  repeat  what  he  said," — the  prisoner  cannot  be  allowed  to  prove 
"that  it  would  be  more  difficult  for  a  stranger,  or  a  person  unac- 
quainted witU  the  slave,  to  understand  him,"  unless  he  also  offers  to 
show  that  he  was  himself  a  stranger  to  the  slave. 
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3.  Stealing  or  inveigling  slave;  constituents  of  offense. — Under  an  indict- 
ment which  charges  that  the  prisoner  "  inveigled,  stole,  carried,  or 
enticed  away  a  slave,"  (Code,  §  3130,)  the  court  may  refuse  to  instruct 
the  jury,  at  the  instance  of  the  prisoner,  "that  if  the  evidence  showed 
that  the  slave  refused  to  go  with  the  defendant,  and  did  not  leave 
the  premises  or  the  possession  of  his  owner,  then  they  should  find  the 
defendant  not  guilty  :"  such  charge  is  calculated  to  mislead  the  jury, 
by  inducing  them  to  believe  that  the  slave's  consent  to  go,  and  his 
leaving  the  premises  of  his  owner,  are  necessary  to  constitute  the 
offense  of  larceny  by  the  defendant. 

From  the  City  Court  of  Montgomery. 
Tried  before  the  Hon.  B.  S.  Bibb. 

The  indictment  in  this  case  was  found  at  the  October 
term,  1864,  and  charged  that  the  prisoner,  John  Martin, 
"inveigled,  stole,  carried,  or  enticed  away,  a  slave  named 
Fred,  the  property  of  Charles  S.  L.  Peasley,  with  intent  to 
convert  said  slave  to  his  own  use,  or  to  enable  said  slave  to 
reach  a  State  or  country  where  he  would  enjoy  freedom." 
The  defendant  pleaded  not  guilty,  and  was  tried  at  the 
same  term.  "On  the  trial,"  as  the  bill  of  exceptions  states, 
"  the  State  introduced  one  Peasley  as  a  witness,  who  testi- 
fied, that  on  a  Saturday  night  in  September,  1864,  about 
eleven  o'clock,  he  was  aroused  from  sleep  by  a  negro 
woman,  who  stated  that  'there  was  a  white  man  trying  to  steal 
Fred ;'  that  he  (witness)  lived  in  the  city  of  Montgomery, 
and  Fred  hved  on  an  adjoining  lot ;  that  Fred  was  a  slave, 
and  belonged  to  his  wife,  but  was  in  his  possession,  and 
under  his  control ;  that  he  went  down  to  the  house,  where 
Fred  resided  with  the  negro  woman  as  his  wife  ;  that  when 
he  arrived  at  the  house,  he  saw  the  defendant  have  Fred 
in  the  yard,  standing  over  him,  with  a  stick  raised,  but  did 
not  have  his  hands  on  him,  and  heard  him  say  to  Fred, 
*Put  on  your  shoes,  and  come  quick,  or  I  will  drop  you  ;' 
that  the  defendant  saw  him  about  that  time,  and  made  off, 
but  he  went  up  to  him,  and  asked  him  what  he  was  doing 
there;  that  the  defendant  replied,  'he  was  an  impressing 
officer,  and  was  impressing  negroes.'  Witness  said,  'You 
know  that  is  not  so  ;  that  will  not  do  this  time  of  night.' 
Defendant  then  asked  witness,  what  he  wanted  with  him  ; 
and   witness  replied,   that  he  wanted  him   to  go  to  jail. 
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Defendant  refused  to  go,  and  said  that  he  wanted  to  go  to 
the  provost-marshal.  Witness  then  asked  him,  what  he 
was  doing  with  the  slave ;  to  which  he  replied,  that  he 
wanted  'to  appropriate  him  to  his  own  use,'  or  *to  take  him,' 
or  words  to  that  effect ;  that  he  'was  going  to  take  said 
slave  to  the  front,'  and  that  there  were  eleven  others 
engaged  in  the  same  business.  Defendant  objected  to  the 
admission  of  the  foregoing  conversation  as  evidence,  and 
to  the  declarations  of  the  defendant.  The  court  over- 
ruled the  objection,  and  the  defendant  excepted. 

"Said  witness  further  testified,  that  the  slave  Fred  told 
him,  in  the  presence  of  the  defendant,  that  the  defendant 
wanted  him  to  go  off  with  him ;  to  which  declaration  of 
the  slave  the  defendant  made  no  reply.  Witness  further 
stated,  that  when  the  slave  made  use  of  the  above  remark, 
lie  was  within  three  feet  of  the  witness,  and  within  six  or 
seven  feet  of  the  defendant ;  and  that  the  slave  spoke  in 
his  ordinary  tone.  Defendant  objected  to  said  declarations 
of  the  slave,  as  evidence  against  him,  and  reserved  an 
exception  to  the  overruling  of  his  objection.  Said  witness 
further  testified,  on  cross  examination,  that  the  slave 
usually  spoke  in  a  low  tone  of  voice ;  that  he  was  not  very 
distinct  in  his  conversation  generally ;  and  that  he  (wit- 
ness) was  often  compelled  to  ask  him  to  repeat  what  he 
had  said.  Defendant's  counsel  then  asked  said  witness,  if 
it  would  not  be  still  more  difficult  for  a  stranger,  or  a  person 
unacquainted  with  the  slave,  to  understand  him.  Objec- 
tion being  made  to  this  question  by  the  State,  the  court 
sustained  the  objection ;  to  which  the  defendant  excepted. 

"Said  witness  stated,  also,  that  the  negro  woman  who 
went  after  him  was  living  in  the  same  house  with  Fred,  as 
his  wife,  in  a  house  which  was  about  fifty  feet  from  the 
street ;  that  Fred  always  went  to  bed  about  nine  o'clock ; 
that  when  he  (witness)  reached  the  house,  the  defendant 
and  Fred  were  in  the  yard,  about  five  or  six  steps  from  the 
house ;  that  he  took  the  defendant  by  the  collar,  and  led 
him  out  of  the  yard ;  that  Fred  picked  up  two  brick-bats, 
and  perhaps  threw  one  at  the  defendant ;  that  the  defend- 
ant appeared  to  be  intoxicated,  and  was  boisterous  and 
noisy  on  the  way  to  the  gaard-house ;  and  that   all  the 
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above  took  place  in  the  county  of  Montgomery,  in  Septem- 
ber, 1864.     There  was,  also,  other  testimony  in  the  cause. 

"The  court  thereupon  charged  the  jury,  that  the  consent 
of  the  slave  to  abandon  his  master's  service  was  not  neces- 
sary to  be  shown,  before  a  conviction  could  be  had  under 
the  indictment ;  and  that  the  slightest  removal  of  said 
slave  by  the  defendant,  though  against  the  slave's  consent, 
■vcith  a  view  of  converting  said  slave  to  his  own  use,  was  a 
carrying  away  in  legal  contemplation.  The  defendant 
excepted  to  this  charge,  and  requested  the  court  to  instruct 
the  jury,  among  other  charges,  that  if  the  evidence  showed 
that  said  slave  refused  to  go  with  said  defendant,  and  did 
not  leave  the  premises  or  the  possession  of  his  owner,  then 
they  should  find  the  defendant  not  guilty.  The  court  refused 
this  charge,  and  the  defendant  excepted  to  its  refusal." 

"The  defendant  requested  the  court  to  instruct  the  jury, 
also,  that,  although  they  might  believe  that  the  defendant 
had  the  intent,  and  did  attempt  to  entice,  inveigle,  steal,  or 
carry  away  said  slave,  unless  that  intent  was  consummated 
by  an  actual  carrying  away  of  said  slave,  or  an  actual 
determination  on  said  slave's  mind  to  leave  his  master's 
service,  followed  by  acts  evidencing  that  intention,  they 
must  find  the  defendant  not  guilty.  The  court  gave  this 
charge,  and  the  jury  thereupon  retired.  The  jury  returned 
into  court  in  a  short  time,  and  asked  an  explanation  of  the 
charge  of  the  court  as  to  carrying  away ;  and  the  court 
thereupon  instructed  them,  that  if  the  slave  was  removed 
by  the  defendant,  with  a  felonious  intent  to  convert  said 
slave  to  his  own  use,  though  against  the  slave's  consent, 
this  amounted  to  a  cari'ying  away  under  the  law.  To  this 
charge  the  defendant  excepted." 

No  counsel  appeared  for  the  prisoner  in  this  court. 
M.  A.  Baldwin,  Attorney-General,  for  the  State. 

STONE,  J. — The  declaration  of  the  slave,  made  in  the 
presence  of  the  defendant,  in  connection  with  the  accom- 
panying fact  of  the  defendant's  silence,  was,  it  seems  to  ns 
competent  evidence.  This  court  very  properly  held,  in 
Spencer  v.  The  State,  (20  Ala.  24,)  that  there  was  no  general 


JANUABY  TEEM,  1865. 527 

Martin  v.  The  State. 

rule  prohibiting  the  admission  in  evidence,  against  a  white 
man,  of  a  slave's  declarations,  made  in  his  presence,  and 
which  were  of  such  a  character,  and  made  under  such  cir- 
cumstances, as  naturally  to  call  for  a  reply.  This  court 
further  decided,  in  Glatvson  v.  Wiley,  (35  Ala.  328,)  that  the 
declaration  having  been  made  in  the  presence  of  the  party, 
the  question  whether  he  heard  it  was  for  the  determination 
of  the  jury.  The  declaration  in  this  case  was  made  by 
the  slave,  in  the  presence  of  his  master  and  the  defendant. 
The  master  had  just  been  drawn  from  his  house,  by  a  repre- 
sentation that  the  defendant  was  attempting  to  carry  off 
his  slave.  It  was  night,  and  the  defendant  was  found  upon 
the  master's  premises,  addressing  the  negro.  The  master 
threatened  to  take  the  defendant  to  jail.  The  slave  told  his 
master  that  the  defendant  wished  him  to  go  off  with  him. 
If  the  defendant  was  innocent,  it  would  have  been  a  most 
obvious  and  natural  impulse,  as  well  as  a  dictate  of  interest, 
for  him  to  repel  the  accusation,  and  thus  attempt  to  vindi- 
cate his  character.  It  was  not  the  case  of  insulting  language, 
used  in  passion  immediately  after  a  fight,  as  in  the  case  of 
Fuller  V.  Bean,  31  Ala.  654.  It  was  a  grave  accusation, 
made  by  a  slave  to  his  master,  for  the  information  of  the 
latter,  when  the  master  was  menacing  the  defendant  with 
an  arrest  for  his  imputed  crime.  It  might  be,  of  course, 
that  the  defendant  was  innocent  of  the  specific  charge,  and 
had  some  other  purpose  in  going  on  the  premises,  and  pre- 
ferred rather  to  lie  under  the  accusation  made,  than  to 
disclose  his  real  object.  Of  this  it  was  the  province  of  the 
jury  to  decide.  The  evidence  was  admissible,  and  that  was 
the  only  matter  for  the  court. 

[2.]  The  jury  were  required  to  decide  whether  the 
prisoner  heard  the  slave's  declaration.  It  was  right,  there- 
fore, that  they  should  be  informed  of  the  distance  interven- 
ing between  the  two  at  the  time  of  the  declaration,  and  of 
the  tone  in  which  the  declarant  spoke,  and  that  the  master 
was  frequently  compelled,  by  the  low  tone  and  indistinct- 
ness of  his  conversation,  to  ask  a  repetition  of  what  he  had 
said.  After  this  evidence  was  given  to  the  jury,  the  court 
refused  to  permit  the  witness  to  answer,  whether  it  would 
not  be  more  difficult  for  a  stranger  to  understand  the  slave. 
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We  are  inclined  to  hold,  that  if  the  testimony  had  tended 
to  show  that  the  accused  was  a  stranger  to  the  slave,  this 
evidence  should  have  gone  to  the  jury.  There  are  persons 
who,  from  some  pecuKarity  of  voice,  are  less  intelligible  to 
strangers,  than  to  those  accustomed  to  hear  them  speak ; 
and  if  this  slave  had  that  pecuharity,  it  would  be  right  the 
jury  should  know  it,  while  passing  on  the  question,  whether 
a  declaration,  made  by  the  slave,  was  heard  by  one  who 
was  a  stranger  to  him.  But  the  record  does  not  inform  us 
that  the. accused  was  a  stranger  to  the  slave,  or  that  there 
was  any  evidence  before  the  jury  which  tended  to  estab- 
lish that  proposition. 

The  inquiry  has  suggested  itself  to  us,  does  the  law  raise 
any  presumption  on  this  question  ?  Or,  in  other  words, 
can  we  presume  that  the  accused  was,  or  was  not,  a  stran- 
ger to  the  slave  ?  We  think  the  law  raises  no  presumption 
in  the  case.  We  presume,  as  the  record  is  silent  on  the 
question,  that  there  was  no  evidence  before  the  jury  bear- 
ing on  the  inquiry,  whether  the  defendant  was  or  was  not 
a  stranger  to  the  slave.  In  the  absence  of  all  presumptions 
and  testimony  on  this  point,  it  is  manifest  that  any  proof 
which  might  have  been  elicited  in  response  to  the  question 
propounded,  would  have  been  irrelevant  and  immaterial. 
As  well  prove  that  a  deaf  man  cannot  hear  as  well  as  one 
whose  organs  of  hearing  are  sound,  when  there  is  no  proof 
that  the  accused  has  any  imperfection  of  hearing.  When- 
ever the  record  fails  to  show  affirmatively  that  the  except- 
ing party  has  been  injured  by  the  ruling  of  the  primary 
court,  it  is  our  duty  to  presume  everything,  not  incon- 
sistent ^dth  the  statements  of  the  record,  in  favor  of  the 
correctness  of  the  court's  rulings.  Such  has  been  our  uni- 
form practice. — See  Tliompson  v.  Drake,  32  Ala.  99  ;  Smith 
V.  Gafford,  33  Ala.  168-174;  Thomas  v.  DeGraffenreid, 
17  Ala.  602 ;  Nash  v.  Shrader,  27  Ala.  377  ;  Gillespie  v.  Bur- 
leson, 28  Ala.  551 ;  Doe,  ex  dem.  v.  Godwin,  30  Ala.  242. 

Lest  what  we  have  said  above  may  mislead,  we  will  re- 
mark, that  when  the  testimony  offered  is  prima  facie  perti- 
nent and  relevant  to  the  issue,  then  the  rule  stated  above 
does  not  apply.  It  is  only  when  the  relevancy  of  the  re- 
jected testimony  depends  on  the  proof  of  some  preliminary 
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fact,  that  the  party  complaining  of  error  in  the  rejection  of 
such  testimony  must  show  affirmatively  that  such  prelim- 
inary proof  was  made. — See  Thompson  v.  Drake,  supra. 

[3.]  If  the  defendant,  by  persuasion,  artifice,  or  force, 
induced  the  slave  to  remove,  or  removed  him  from  the  par- 
ticular place  or  spot  where  he  was,  with  either  of  the  in- 
tents mentioned  in  the  statute,  (Code,  §  3130,)  then  he  is 
guilty.  But,  to  constitute  the  offense,  there  must  be  more 
than  a  mere  unexecuted  intention  or  ^dsh  to  remove.  Some 
act  of  removal,  pursuant  to  such  intention  or  wish,  must  be 
done.  But  it  does  not  matter  how  far  such  act  progresses. 
It  is  effect,  as  contra-distinguished  from  unexecuted  inten- 
tion, or  mere  attempt,  which  constitutes  the  offense  in  such 
cases.  When  force  is  the  means  by  which  the  removal  is 
effected,  the  consent  of  the  slave's  mind  to  the  removal  is 
not  a  necessary  ingredient  of  the  crime.  It  is  otherwise 
when  inveigling  or  enticing  is  the  means. 

We  have  made  the  above  remarks  as  introductory  to 
what  we  design  saying  in  reference  to  the  charge  refused. 
The  city  court  declined  to  give  the  following  charge,  asked 
by  defendant :  "  That  if  the  evidence  showed  that  said  slave 
refused  to  go  with  the  said  defendant,  and  did  not  leave  the 
premises  or  the  possession  of  his  owner,  then  the  jury  should 
find  the  defendant  not  guilty."  It  will  be  observed,  that 
this  charge  covers,  in  terms,  each  form  of  the  indictment, — 
that  for  stealing,  as  well  as  that  for  inveigling  or  enticing. 
If  it  had  been  given,  it  would  have  been  the  duty  of  the 
jury,  on  the  hypothesis  stated,  to  have  acquitted  the  defend- 
ant absolutely,  of  each  and  every  charge  preferred  against 
him. 

It  may  be,  and  doubtless  is  true,  that  every  larceny  im- 
plies, to  some  extent,  a  dispossessing  of  the  owner  of  his 
property.  Mr.  Kussell  says,  (vol.  2,  p.  5,)  "There  must  be 
an  actual  taking,  or  severance  of  the  goods,  from  the  pos- 
session of  the  owner,  on  the  ground  that  larceny  includes  a 
trespass."  By  this,  however,  the  author  only  means  what, 
in  law-phrase,  is  called  the  asportavit — the  carrying  away. 
Any,  the  slightest  removal,  animo  furandi,  meets  the  require- 
ments of  the  law;  is  an  asportavit,  a  taking  of  possesion, 
and  dispossesses  the  owner. — See  2  Russell  on  Crimes,  5  ; 
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Spivey  V.  State,  26  Ala.  99 ;  Mooney  v.  State,  8  Ala.  328. 
Nor,  indeed,  is  it  necessary  that  the  owner  should  have  had 
the  actual  possession  of  the  slave  stolen.  The  possession 
may  be  through  a  bailee,  or  may  be  mere  constructive  pos- 
session.— Spivey  V.  State,  26  Ala.  101.  Or,  if  the  slave  be 
runaway  and  outlying  at  the  time  of  the  taking  and  carry- 
ing away,  he  is  sufl&ciently  in  the  possession  of  his  owner 
to  constitute  the  taking  a  dispossessing  of  the  owner  of  his 
goods. — See  Murray  v.  State,  18  Ala.  727.  See,  also,  as  to 
what  constitutes  a  "carrying  away"  in  the  crime  of  larceny, 
"Wharton's  American  Criminal  Law,  §  1810. 

To  say  that  larceny  can  not  be  consummated,  unless  the 
property  leaves,  or  is  taken  out  of,  the  possession  of  the 
owner,  even  if  these  words  stood  alone,  is  not  very  accurate. 
Any  removal,  animo  furandi,  as  we  have  shown  above,  of 
goods  from  the  spot  where  they  are  found,  is  a  sufficient 
taking  from  the  possession  of  the  owner,  to  perfect  the 
crime ;  and  this,  notwithstanding  the  goods  be  not  taken  off 
the  premises,  or  out  of  the  house  of  the  owner.  The  true 
meaning  of  the  rule  is,  that  the  offender  must  acquire,  at 
least  for  a  moment,  the  possession,  the  dominion,  control, 
or  direction  of  the  thing,  and  must  carry  it  away;  must 
make  some  change  in  its  local  situs.  Hence,  if  the  charge 
requested  had  simply  been,  "that  unless  the  slave  left  the 
possession  of  his  owner,  the  jury  should  find  the  defendant 
not  guilty,"  it  admits  of  doubt  whether  such  charge  would 
not  have  had  a  tendency  to  mislead  the  jury,  unless  some 
explanatory  charge  had  accompanied  it,  defining  what  is 
meant  by  the  words,  leaving  the  possession  of  the  owner. 

But  we  need  not  decide  this  question.  The  charge  asked 
and  refused  does  not  present  it  in  the  simple  form  supposed. 
It  contains  three  clauses — namely :  "If  the  evidence  showed 
that  said  slave  refused  to  go  with  the  said  defendant,  and 
did  not  leave  the  premises  or  the  possession  of  the  owner." 
Now,  under  no  circumstances,  could  the  guilt  of  the  defend- 
ant depend  on  the  fact,  whether  the  slave  did  or  did  not 
leave  the  premises  of  his  owner.  If  he  was  removed,  animo 
furandi,  from  one  place  or  spot  to  another,  even  if  both 
places  or  spots  were  on  the  premises  of  his  owner,  the  crime 
was  complete.     But  a  removal  from  the  premises  of  the 
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owner,  without  such  felonious  intent,  could  not  constitute 
the  crime. 

So,  of  the  first  branch  of  the  charge,  namely:  "If  the 
evidence  showed  that  said  slave  refused  to  go  with  said  de- 
fendant." The  question  of  the  consent  of  the  slave  could 
not  be  material  on  the  general  inquiry  of  guilty  vel  non.  It 
might  have  been  material  on  the  inquiry,  whether  the  de- 
fendant was  guilty  of  inveigling  or  enticing ;  for  the  con- 
sent of  the  slave  was  a  necessary  ingredient  m  that  crime. 
Not  so,  however,  of  the  crime  of  larceny,  or  stealing.  The 
charge  was  asked,  not  in  a  restricted  form,  but  in  the  gen- 
eral form.  The  court  was  asked  to  charge  the  jury,  that, 
on  the  facts  supposed,  they  should  find  the  defendant  not 
gmlty.  If  it  had  been  given,  the  jury  must  have  been  mis- 
led thereby,  in  this,  that  they  would  have  regarded  the  con- 
sent or  willingness  of  the  slave  to  go,  and  his  leaving  the 
premises  of  his  owner,  as  important  inquiries  in  the  inves- 
tigation of  the  facts.  This  would  have  tended  to  multiply 
the  issues  before  the  jury,  and  to  embarrass  their  dehbera- 
tions.  It  is  settled  in  this  State,  that  a  charge  which  re- 
quires explanation  or  modification,  is  calculated  to  mislead 
the  jury,  and  should  be  refused. — Shepherd's  Digest,  462, 
§§  61-2.  A  charge,  which  assumes  that  an  immaterial  ques- 
tion of  fact  is  an  issue  to  be  tried  and  determined  by  the 
jury,  is  calculated  to  mislead  them,  by  withdrawing  their 
minds  from  the  true  issues  before  them. — See  Dunlap  v. 
RoUrism,  28  Ala.  400 ;  Edgar  v.  McArn,  22  Ala.  796. 

We  do  not  think  there  is  any  error  in  the  rulings  of  the 
city  court,  available  to  the  defendant. 

The  judgment  is  affirmed. 
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WILLIAM  (A  slave)  vs.  THE  STATE. 

[indictment  for  murder.] 

1.  Partial  confessions  not  admissible. — A  slave's  confession  to  his  master, 
though  voluntary,  is  not  admissible  evidence  against  him,  when  it  is 
shown  that  his  master  interrupted  him,  and  would  not  let  him  finish 
his  statement. 

From  the  Circuit  Court  of  Greene. 
Tried  before  the  Hon.  A.  A.  Coleman. 

The  indictment  in  this  case,  which  was  found  at  the 
October  term,  1863,  charged  that  the  prisoner,  who  was  a 
slave,  "unlawfully,  and  with  malice  aforethought,  killed 
Clarissa,  a  slave,  the  property  of  J.  L,  Bozeman,  by  cutting 
her  with  a  knife,  or  instrument  of  hke  kind."  "On  the 
trial,  at  the  October  term,  1864,"  as  the  bill  of  exceptions 
states,  "the  State  introduced  J.  L.  Bozeman  as  a  witness, 
who  was  the  owner  of  the  prisoner,  and  proposed  to  adduce 
as  evidence  certain  confessions  made  by  the  prisoner  to 
said  witness,  early  in  the  morning  of  the  day  the  homicide 
was  committed.  The  prisoner  objected  to  these  confessions 
going  to  the  jury  as  evidence,  and  asked  leave  of  the  court 
to  examine  the  witness  on  his  voir  dire  ;  which  was  granted. 
The  witness  then  stated  the  following  facts  :  Early  in  the 
morning  on  the  day  of  the  homicide,  before  witness  had 
got  out  of  bed,  the  prisoner  came  to  his  ho^se,  and  sent 
word  in  to  him  that  he  desired  to  see  him ;  and  he  sent 
back  word,  asking  what  he  wanted.  The  prisoner  did  not 
say  what  he  wanted,  but  again  requested  that  witness  would 
come  out  and  see  him.  His  request  was  refused,  but  was 
again  repeated ;  and  witness  then  got  up,  dressed  himseK 
hastily,  caught  up  a  loaded  whip,  with  wh^h  he  usually 
whipped  his  slaves,  went  out  into  the  yard  where  the 
prisoner  was,  and,  in  an  angry  and  excited  manner,  said  to 
him,  'What  in  the  hell  do  you  want  with  me'  ?  or  words  to 
that  effect.    The  prisoner  said,  'Master,  I  have  kiUed  Cla- 
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rissa'.  Witness  exclaimed,  'What !  where  did  you  kill  her'  ? 
The  prisoner  answered,  *At  the  gin-house'.  Witness  then 
asked,  'How  did  you  kill  her  ?'  and  the  prisoner  answered, 
'I  cut  her  throat'.  Witness  asked  some  other  questions,  to 
which  the  prisoner  rephed,  (but  witness  did  not  remember 
what,)  and  was  going  on  to  make  other  statements  in  re- 
gard to  the  kUhng,  when  witness  stopped  him,  and  would 
not  hear  anything  more  from  him,  and  went  immediately 
to  the  gin-house.  On  this  state  of  facts,  the  prisoner  ob- 
jected to  the  confessions  going  to  the  jury  as  evidence 
against  him,  1st,  because  said  confessions  were  made 
through  the  hope  of  reward,  or  fear  of  punishment ;  and, 
2d,  because  said  confessions  were  only  partial,  and  the 
prisoner  was  prevented  by  his  master  from  making  a  full 
and  fair  statement  of  the  facts  in  relation  to  the  killing." 
The  court  overruled  these  objections,  and  allowed  the  con- 
fession to  go  to  the  jury  as  evidence  ;  to  which  rulings  of 
the  court  the  prisoner  duly  reserved  exceptions. 

W^M.  P.  Webb,  and  W.  Coleman,  for  the  prisoner. 
M.  A.  Baldwin,  Attorney- General,  contra. 

PHELAN,  J. — When  the  confessions  of  a  prisoner  are 
adduced  against  him,  there  is  no  rule  of  evidence  better  set- 
tled, than  that  which  requires  that  all  he  said  at  the  time, 
or  which  made  part  of  the  res  gestae,  shall  be  received  in 
evidence,  and  taken  together  as  a  whole.  It  is  true  the  jury 
are  authorized,  and  required,  to  weigh  the  whole,  and  may 
give  more  credence  to  one  part  than  to  another,  or  none 
whatever  to  some  part,  according  to  their  sound  discretion ; 
but  the  entire  statement  must  be  received.  All  the  authori- 
ties concur  in  this,  and  the  rule  itself  is  founded  on  the 
most  obvious  principles  of  reason  and  justice. — 1  Greenl. 
Ev.  §  218  ;  2  Kussell  on  Crimes,  868 ;  Eoscoe's  Cr.  Ev.  55. 

In  the  present  case,  the  prisoner,  after  making  certain 
confessions  about  having  killed  the  woman  Clarissa,  and 
when  he  was  going  on  to  make  further  statements  respect- 
ing the  transaction,  was  stopped  by  his  master,  and  not 
permitted  to  make  his  statement  oi  confession  complete. 
The  bill  of  exceptions  says,  that  the  witness,  who  was  mas- 


534  ALABAMA. 


William  (a  slave)  v.  The  State. 


ter  to  the  slave,  asked  some  other  questions,  "to  which  the 
prisoner  repUed,  (but  witness  did  not  remember  what,)  and 
was  going  on  to  make  other  statements  in  regard  to  the 
killing,  when  witness  stopped  him,  and  would  not  hear  any 
thing  more  from  him,  and  went  immediately  to  the  gin- 
house."  The  prisoner  had  come  to  the  house,  and  called 
his  master  out,  and  then  told  him,  "Master,  I  have  killed 
Clarissa."  Witness  exclaimed,  "What !  where  did  you  kill 
her  ?"  The  prisoner  answered,  "At  the  gin-house."  The 
witness  then  asked,  "How  did  you  kill  her?"  and  the  pris- 
oner answered,  "I  cut  her  throat."  Then  follows  what  is 
stated  above,  when  the  master  stopped  the  slave,  and  would 
not  allow  him  to  complete  his  statement. 

Notwithstanding  the  prisoner  was  thus  stopped  by  his 
master,  and  was  not  allowed  to  make  his  statement  of  the 
transaction  full,  though  he  desired  to  do  so,  the  court  per- 
mitted the  confessions,  as  far  as  they  were  made,  to  go  to 
the  jury,  against  the  objection  of  the  prisoner's  counsel. 
In  this  we  think  the  court  erred. 

I  have  not  been  able,  after  careful  search,  to  find  any 
case  exactly  corresponding  with  this  in  its  facts ;  that  is, 
where  a  prisoner  had  made  a  partial  or  unfinished  state- 
ment or  confession,  and  was  prevented  from  finishing  his 
statement,  or  making  his  confession  full,  by  the  command 
of  some  one  having  lawful  authority  over  him.  Such  cases, 
in  the  nature  of  things,  must  be  rare.  But  the  principle 
above  laid  down,  that  all  that  the  prisoner  has  confessed  at 
the  same  time  shall  be  received  or  none,  entirely  covers  the 
case.  If  a  magistrate,  who  is  required  to  take  down  the 
statement  or  confessions  of  a  prisoner  in  writing,  should 
hear  and  take  down  a  part  of  his  statement,  and  then  forbid 
the  prisoner  to  proceed  further ;  can  there  be  any  question, 
that  such  partial  statement,  when  offered  in  e^ddence,  would 
be  ruled  out  ?  In  the  case  of  a  slave,  speaking  with  his 
master,  the  authority  over  him  would  be  as  great,  if  not 
greater  than,  that  of  the  magistrate  in  the  case  supposed  ; 
and  if  the  slave  is  forbid  by  his  master  to  proceed  with  his 
statement,  all  that  he  has  said  ought  to  be  rejected.  When 
the  prisoner  said,  "I  cut  her  throat,"  and  was  about  to  pro- 
ceed, how  can  it  be  known  that  he  was  not  about  to  add,  if 
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he  had  been  permitted,  *'but  it  was  to  keep  her  from  cutting 
mine."  The  prisoner  confesses  an  act,  which,  imexplained, 
makes  him  guilty  of  murder.  He  is  about  to  proceed  to 
make  other  statements,  but  is  authoritatively  forbid.  In- 
dulging the  presumption  in  favor  of  innocence,  which  the 
law  always  does,  the  presumption  would  be,  that  he  was 
about  to  offer  some  explanation  or  exculpation  of  his  con- 
duct ;  and  is  this  to  be  denied?  A  partial  and  unfinished 
statement  of  this  kind  should  not  be  received  in  evidence. 
We  can  not  fairly  judge  a  writer  or  a  speaker,  on  any  given 
topic,  upon  the  most  ordinary  occasions  of  life,  until  we 
have  heard  all  he  has  to  say  on  that  topic  ;  and  when  he 
has  spoken,  we  are  required  to  consider  together  all  he  has 
said,  and  are  not  allowed  to  garble.  That  which  common 
fairness  and  justice  universally  forbid,  in  the  most  ordinary, 
and  even  insignificant  affairs  of  life,  the  law  can  never  sanc- 
tion as  a  rule  of  evidence. 
Judgment  reversed,  and  cause  remanded. 


WEAYER  vs.  THE  STATE. 

[BtLL  IN  EQUITY  TO  CORRECT  ERRORS  IN  TAX-ASSESSMENT.] 

.  Authority  of  commissioners^  court  to  revise  tax-assessment. — Under  the 
act  approved  December  9,  1862,  (Session  Acts,  1862-3,  p.  43,)  the 
commissioners'  court  has  authority,  on  tlie  application  of  a  i^erson 
against  whom  a  tax  is  assessed  for  money  hoarded,  to  revise  the 
assessment,  ascertain  whether  there  is  error  in  it,  and  by  its  judg-' 
ment  define  that  error ;  and  if  it  exceeds  its  authority  in  correcting 
the  error  by  its  own  judgment,  instead  of  directing  it  to  be  done, 
this  is  an  immaterial  matter,  when  the  error  is  such  that  its  correction 
is  a  mere  ministerial  duty. 

.  Equitable  relief  against  judgment  at  lato  correcting  erroneous  tax-aseess" 
ment. — Where  the  judgment  of  the  commissioners'  court,  rendered  on 
the  application  of  a  tax -payer  for  the  correction  of  an  alleged  erro- 
neous assessment  against  him,  is  removed  by  him,by  certiorari,  into  the 
circuit  court,  and  there  affirmed,  he  cannot  obtain  relief  against  it  in 
equity,  on  grounds  which  were  available  in  the  legal  forum,  without 
showing  that  he  was  prevented  from  obtaining  relief  at  law  by  fraud, 
accident,  or  the  act  of  the  opposite  party,  unmixed  with  fault  or  neg- 
lect on  his  own  part. 
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Appeal  from  the  Chancery  Court  of  Dallas. 
Heard  before  the  Hon.  N.  W.  CoCKE. 

The  bill  in  this  case  was  filed  by  Phillip  J.  "Weaver,  on 
the  29th  June,  1863,  against  the  State  of  Alabama,  the 
county  of  Dallas,  and  the  tax-collector  of  said  county;  and 
sought  to  enjoin  the  collection  of  a  tax  which  had  been 
assessed  against  him,  for  the  year  1862,  on  $100,000  hoarded 
out  of  the  State.  The  biU  alleged,  that  the  complainant, 
acting  under  legal  advice,  did  not  include  in  his  list  of 
taxable  property,  rendered  to  the  tax-assessor,  the  proceeds 
of  his  cotton  crop  previously  shipped  to  Liverpool,  under 
the  circumstances  hereinafter  stated ;  that  the  assessor 
thereupon  assessed  against  him  the  amount  of  $100,000,  as 
money  hoarded  out  of  the  State ;  that  he  made  application 
to  the  commissioners'  court  of  the  county  to  correct  this 
assessment ;  that  said  court,  after  hearing  the  evidence 
adduced,  reduced  the  assessment  to  $62,728,  and  imposed 
the  costs  on  him  ;  that  he  then  removed  the  proceedings,  by 
certiorari,  into  the  circuit  court,  and  that  the  judgment  of 
the  commissioners'  court  was  there  affirmed.  The  other 
material  allegations  of  the  bill  are  the  following : 

"The  testimony  offered  by  complainant,  in  support  of  his 
motion  before  said  commissioners'  court,  was  in  substance 
as  follows :  That  some  time  previous  to  the  1st  March, 
1862,  he  had  shipped  a  portion  of  the  cotton  raised  by  him 
on  his  own  farms,  to  Liverpool,  England,  by  or  through 
H.  O.  Brewer  &  Co.;  that  he  afterwards  heard  of  its  arrival, 
and  some  time  after  that  it  was  sold,  but  when  sold  he  did 
not  know;  that  about  the  27th  February,  1862,  H.  O. 
Brewer  <fe  Co.  drew  several  biUs  of  exchange  on  Brown, 
Shepley  &  Co.,  of  Liverpool,  England,  amounting  in  the 
aggregate  to  about  $62,225,  payable  eighty- five  days  after 
date ;  that  these  bills  were  sent  to  complainant,  for  or  on 
account  of  the  cotton  which  he  had  shipped  to  Liverpool, 
and  were  understood  to  be  for  the  amount  of  the  proceeds 
of  the  sale  thereof ;  that  they  were  sent  from  Mobile  by 
mail,  and,  according  to  the  best  recollection  of  the  witness, 
were  not  received  at  Selma  before  the  1st  March,  1862,  but 
were  received,  witness  thought,  after  the  1st  March  ;  that 
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said  bills  were  not  accepted,  but  were  in  complainant's 
possession  when  his  tax-list  was  made  out,  and  when  the 
motion  was  tried  ;  that  the  witness  was  not  able  to  state 
how  or  what"  was  the  mode  of  managing  and  settling  up 
these  shipments  of  cotton,  and  that  complainant  was  a 
merchant  in  Selma  and  a  planter.  On  this  testimony,  the 
said  commissioners'  court  decided,  that  the  assessment 
should  be  corrected  by  reducing  the  same  to  the  amount  of 
the  bills  of  exchange,  and  rendered  a  judgment  assessing 
complainant  with  the  amount  for  which  said  bills  of  exchange 
were  drawn,  as  money  hoarded  out  of  the  State,  and 
directed  the  tax-collector  of  said  county  to  collect  from 
complainant  five  per  cent,  on  said  amount,  besides  the 
county  tax,  (making  nearly  $6,000  on  this  item,)  besides 
taxing  complainant  with  the  costs  of  the  motion. 

"  Your  orator  further  shows,  that  said  commissioners' 
court,  in  their  judgment-entry,  have  failed  to  state  all  the 
facts  proved  before  them  on  said  motion,  and  state  the 
facts  incorrectly,  and,  in  fact,  show  by  their  record  that 
facts  were  proved  which  were  not  proved.  Their  record 
states,  that  the  proof  showed  that  complainant  had  in  the 
hands  of  Brown,  Shepley  &  Co.,  of  Liverpool,  England,  on 
the  1st  March,  1862,  the  sum  of  $62,225,  the  proceeds  of 
cotton  of  his  before  that  time  sold ;  and  that  he  had  in  his 
possession,  on  said  1st  March,  1862,  bills  of  exchange  for 
that  sum,  drawn  by  H.  O.  Brewer  &  Co.,  on  Brown,  Shep- 
ley &  Co.  Your  orator  says,  that  he  is  informed  and 
believes  that  these  things,  so  stated  in  said  record,  were  not 
proved  before  said  court;  and  he  therefore  charges  that  no 
such  proof  was  made  before  said  court,  and  that  the  record 
is  false  in  this  respect.  The  record  fails  to  show  when  the 
said  bills  feU  due ;  and  your  orator  charges  that  the  proof 
before  said  court  distinctly  showed  that  they  fell  due  eighty- 
five  days  after  date,  and  that  all  of  them  bore  date  the 
27th  February,  (except  one,  which  bore  date  the  19th  Feb- 
ruary,) 1862;  and  he  therefore  charges  that  the  record  fails 
to  speak  the  truth  in  this  respect. 

"Your  orator  further  shows,  that  he  applied  by  petition 
to  the  Hon.  Porter  King,  a  judge  of  the  circuit  court,  for  a 
certim^ari,  which  was  granted;  that  he  truly  stated  the  facts 
34 
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in  said  petition,  as  lie  then  understood  them;  that  he  has 
since  learned  more  of  the  facts  connected  with  the  mode  of 
shipping  cotton  to  Liverpool,  and  of  selling  cotton  so 
shipped,  and  of  rendering  the  accounts  for  the  proceeds, 
and  of  the  mode  in  which  payment  is  made,  and  has  endeav- 
ored to  state  them  in  this  bill,  for  the  purpose  of  enabhng 
this  honorable  court  to  understand  the  nature  of  his  case; 
that  on  said  petition  said  circuit  court  required  the  said 
commissioners'  court  to  send  the  said  cause  into  said  circuit 
court  for  trial,  which  was  done;  that  your  orator  appeared 
in  said  circuit  court,  at  its  last  term,  and  proposed  to  try 
said  cause  de  novo,  and  moved  the  court  to  allow  him  to 
introduce  evidence  to  establish  the  facts  of  the  case ;  but 
the  court  overruled  his  motion,  and  decided  that  he  should 
try  the  cause  on  the  record  by  assignment  of  en-ors  ;  that 
he  then,  by  his  attorney,  had  for  the  first  time  discovered 
the  error  and  defects  in  the  record,  and  moved  said  court 
for  a  certiorari,  to  enable  him  to  move  said  commissioners' 
court  to  correct  their  said  record,  so  that  it  should  speak 
the  truth,  and  only  the  truth ;  but  the  court  refused  to 
allow  him  this  privilege,  and  he  was  then  required  to  assign 
errors  on  the  record,  and  try  thereon;  and  that  said  circuit 
court,  on  said  record,  affirmed  the  judgment  of  said  com- 
missioners' court." 

The  chancellor  sustained  a  demurrer  to  the  bill,  for  want 
of  equity,  and  his  decree  is  now  assigned  as  error. 

Byrd  &  Morgan,  for  appellant. 

M.  A.  Baldwin,  Attorney- General,  and  Geo.  W.  Gayle, 
contra. 

A.  J.  WALKER,  C.  J. — The  complainant,  having  been  as- 
sessed with  a  tax  on  $100,00H  hoarded,  applied  to  the  court 
of  county  commissioners  to  correct  the  assessment.  That 
court,  overruling  the  application  to  be  absolved  entirely 
from  the  assessed  tax  on  money  hoarded,  held  that  the 
assessor  had  committed  an  error  in  his  determination  of 
the  amount  to  be  taxed,  and  adjudged  that  $62,728  was  the 
correct  amount  to  be  assessed.  The  judgment  of  the  court 
of  county  commissioners  was  carried  by  certiorari  to  the 
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circuit  court  for  revision,  and  was  by  that  court  affirmed. 
We  think  the  court  of  county  commissioners  had  authority 
to  revise  the  assessment,  and  ascertain  whether  there  was 
error  in  it,  and  by  its  judgment  define  that  error.  Whether 
it  had  authority  to  go  farther,  and  correct  the  error,'  it  is 
not  necessary  here  to  decide.  The  law  from  which  we  draw 
our  conclusion  is  the  14th  section  of  the  act  of  9th  Decem- 
ber, 1862,  in  the  words  following :  "  It  shall  be  the  duty  of 
the  commissioners'"  court  of  the  several  counties  to  revise 
and  compare  the  assessment  list ;  and  if,  in  their  opinion, 
there  is  any  omission,  discrepancy,  irregularity,  or  error, 
in  the  assessment  or  valuation  of  property,  profits,  or  sala- 
ries, they  shall,  so  far  as  to  any  supposed  omission, 
discrepancy,  irregularity,  or  error,  direct  a  re-assess- 
ment to  be  made,  either  by  the  assessor,  or  such  other 
person  or  persons  as  they  may  deem  most  suitable  and 
competent."  If  the  court  exceeded  its  authority,  as  be- 
stowed by  this  statute,  it  was  in  correcting  the  error, 
itself,  instead  of  directing  it  to  be  done.  This  was,  in  this 
case,  an  immaterial  matter ;  for  the  nature  of  the  error  is 
such,  that  to  point  it  out  made  the  correction  of  it  a  mere 
ministerial  duty.  We  leave  out  of  view,  in  determining  the 
question  of  authority  or  jurisdiction,  sections  440  and  441 
of  the  Code ;  because,  in  referring  the  authority  to  them, 
we  encounter  the  question,  whether  a  court,  convened  at 
any  other  time  than  the  second  Monday  in  Janiiary,  can 
exercise  the  powers  therein  bestowed ;  and  this  question 
we  wish  to  avoid,  leaving  it  open  and  undecided. 

We  have  entertained  doubts  whether  the  act  of  1862 
refers  to  assessments  made  under  the  previous  laws  ;  but 
we  think  the  better  opinion  is  that  it  does,  and  we  so  de- 
cide, without  argument,  as  the  counsel  on  both  sides  agree 
that  such  position  is  correct. 

[2.]  What  we  have  said  brings  us  to  the  conclusion, 
that  the  judgment  of  the  court  of  county  commissioners, 
defining  the  extent  of  the  error  in  the  assessment,  was  the 
judgment  of  a  court  of  competent  jurisdiction,  which  was 
afterwards  affirmed.  This  judgment  was  rendered  in  a  pro- 
ceeding commenced  and  prosecuted  by  the  complainant 
himself,  and  binds  him,  unless  it  is  reversed  in  a  revising 
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court,  or  is  set  aside  by  the  chancery  court,  upon  some 
ground  recognized  in  that  forum.  The  bill  is  framed  with 
a  view  to  this  position,  and  alleges  that  the  facts,  as  recited 
in  the  judgment-entry  of  the  court  of  county  commission- 
ers as  the  predicate  of  its  decision,  do  not  represent  the 
case  as  made  before  that  court  fully  or  correctly  ;  and 
that  therefore  the  complainant  could  not  successfully  revise 
the  judgment  in  the  circuit  court. 

We  are  not  sure  that  the  diversity  between  the  facts  as 
alleged  in  the  complainant's  bill,  and  as  recited  by  the 
judgment-entry,  is  a  material  matter.  But  let  it  be  con- 
ceded that  it  is ;  the  complainant  then  occupies  the  position 
of  one  against  whom  a  judgment  has  been  rendered,  in 
which  there  was  error  available  in  a  court  of  law,  and  of 
which  he  was  prevented  from  availing  himself  by  the  fail- 
ure of  the  court  which  rendered  the  judgment  to  recite 
fully  and  correctly  the  facts  upon  which  its  judgment  was 
founded.  The  complainant  can  come  into  chancery,  to  set 
aside  the  judgment,  because  he  was  prevented  from  obtain- 
ing relief  at  law  by  the  cause  above  stated,  only  when  the 
prevention  was  the  result  of  "  fraud,  accident,  or  the  act  of 
the  opposite  party,  unmixed  icith  fault  or  neglect  on  his  part.'' 
McCollum  V.  Pretvitt,  37  Ala.  573  ;  French  v.  Garner,  7  Por- 
ter, 549.  The  complainant  is  not  alleged  by  his  bill  to  have 
called  the  attention  of  the  court  of  county  commissioners, 
during  its  sitting,  to  its  defective  statement  of  the  facts, 
and  asked  a  correction  or  amendment  of  that  statement,  or 
to  have  presented,  by  wa;^  of  bill  of  exceptions  or  other- 
wise, a  correct  statement  of  those  facts.  On  the  contrary,  he 
states  in  his  bill,  that  he  was  ignorant  that  the  statement  of 
facts  was  incorrect  and  defective,  until  the  cause  came  up 
in  the  circuit  court.  With  these  things  presented  in  the 
bill,  we  cannot  say  that  the  prevention  of  a  fair  revision  in 
the  circuit  court  was  "  unmixed  with  fault  or  neglect"  on 
the  part  of  the  complainant. — Stein  v.  Burden,  30  Ala.  270. 

The  complainant  alleges  the  discovery  of  some  new  facts 
after  the  judgment  was  rendered.  If  those  facts  were  at  all 
material,  the  failure  to  discover  was  the  result  of  the  most 
obvious  inattention  and  neglect. 

Whatever  may  have  been  the  rights  of  the  complainant 
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in  the  court  of  law,  he  has  alleged  no  sufficient  reason  for 
coming  into  chancery  to  set  aside  the  judgment  against 
him  in  the  court  of  county  commissioners.  So  far  as  the 
action  of  the  circuit  court  is  concerned,  if  it  erred,  the 
remedy  was  an  appeal  to  this  court ;  and  no  excuse  is 
averred  for  the  failure  to  resort  to  it.  The  bill  contained  no 
equity,  and  the  chancellor  was  right  in  dismissing  it. 
The  decree  is  affirmed. 


GEIFFIN  vs.  THE  STATE. 

[indictment  for  statutory  offense  of  regrating.] 

1.  Construction  of  act  of  Dec.  8, 1863,  "to  repeal  in  part  the  act  to  regulate 
the  sale  and  exportation  of  corn." — The  act  approved  December  8,  1863, 
entitled  "An  act  to  repeal  in  part  the  act  to  regulate  the  sale  and  ex- 
portation of  corn,"  (Session  Acts,  1863,  p.  lOJ,)  which  declares  that, 
from  and  after  its  passage,  "corn,  and  all  other  articles  of  provisions, 
may  be  transported  to  the  city  of  Mobile,  by  railroad  or  otherwise, 
and  sold,  free  from  all  restrictions  whatever,"  repeals,  within  the 
area  of  its  operation,  not  only  the  act  specified  in  its  title,  which  was 
approved  December  8,  1862,  but  also  the  5tb  section  of  the  act  ap- 
proved December  9,  1862,  entitled  "An  act  to  prevent  extortion." 

2.  Conviction  und^r  repealed  penal  statute. — A  conviction  cannot  be  had 
under  a  penal  statute  which  has  been  repealed,  although  the  indict- 
ment was  found  before  the  passage  of  the  repealing  statute,  unless 
that  statute  expressly  excepts  from  its  operation  offenses  committed 
prior  to  its  passage. 

From  the  City  Court  of  Mobile. 
Tried  before  the  Hon.  H.  Chamberlain. 

The  indictment  in  this  case,  which  was  found  at  the 
October  term  of  said  city  court,  1863,  was  in  these  words  : 
"The  grand  jury  of  said  county  charge,  that  before  the 
finding  of  this  indictment,  and  during  the  existing  war  be- 
tween the  Confederate  States  and  the  United  States,  Archi- 
bald M.  Griffin  purchased  and  sold,  or  purchased  for  the 
purpose  of  hoarding  and  selling,  in  the  same  neighborhood 
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where  purchased,  to- wit,  in  the  city  of  Mobile,  twenty  hogs- 
heads of  sugar,  being  an  article  used  or  consumed,  or  suitable 
to  be  used  and  consumed,  as  food  ;  and  which  he,  the  said 
Archibald  M.  Griffin,  purchased  from  a  person  other  than  the 
person  importing  said  sugar  into  the  State,  holding  the  same 
on  sale  in  said  market ;  against  the  peace,"  &c.  The  defend- 
ant demurred  to  the  indictment,  but  his  demurrer  was  over- 
ruled ;  and  he  then  pleaded  not  guilty.  The  trial  was  had 
at  the  July  term,  1864,  when,  as  the  bill  of  exceptions  states, 
the  following  proceedings  were  had  : 

"It  appeared  in  evidence,  that  the  defendant  was  a  resi- 
dent citizen  of  Mobile  county.     The  evidence  adduced  by 

the  State  tended  to  show,  that  in  the  month  of  ,  1863, 

after  the  passage  of  the  act  to  prevent  extortion,  and  during 
the  existing  war,  the  defendant  purchased  from  a  commis- 
sion-merchant in  Mobile  twenty  hogsheads  of  Louisiana 
sugar ;  that  the  sugar  was  in  the  store-house  of  said  com- 
mission-merchant in  Mobile,  and  belonged  to  a  citizen  of 
Mobile,  for  whose  account  it  was  sold  by  said  commission- 
merchant  ;  that  the  owner  of  said  sugar,  on  whose  account 
it  was  sold,  had  not  himseK  imported  the  sugar  into  this 
State,  but  had  purchased  it  from  the  importer ;  and  that 
the  defendant  knew  who  the  said  owner  was.  It  appeared, 
also,  that  five  of  said  twenty  hogsheads  of  sugar  were 
afterwards    resold   by  the   commission-merchant,  in  the 

month  of ,  1863,  by  order  of  the  defendant,  and  for  his 

account,  at  Mobile,  the  sugar  not  having  been  removed  from 
the  store  of  the  commission-merchant.  The  defendant  ad- 
duced evidence  tending  to  prove,  that  he  purchased  said 
twenty  hogsheads  of  sugar  with  the  object  and  intention 
of  shipping  it  to  Kichmond,  Virginia,  for  sale,  and  with  the 
proceeds  to  purchase  bacon  and  flour,  between  Kichmond 
and  Alabama,  to  be  brought  to  Mobile ;  that  he  was  pre- 
vented from  shipping  the  sugar  as  intended,  by  the  Con- 
federate States  seizing  all  the  sugar  in  Mobile,  and  said 
twenty  hogsheads  among  the  rest,  soon  after  his  said  pur- 
chase ;  that  said  twenty  hogsheads  were  left  by  the  govern- 
ment with  said  commission-merchant  on  storage ;  that  the 
government  determined,  after  some  months  had  elapsed, 
to  insist  on  the  seizure,  and  pay  the  owners  for  the  sugar ; 
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that  the  government  oflficers  rejected  five  of  said  twenty 
,  hogsheads,  on  the  ground  that  they  were  in  bad  order  and 
not  fit  for  shipment,  released  them  from  seizure,  and  paid 
the  commission-merchant  for  the  other  fifteen  hogsheads  ; 
that  the  defendant,  when  informed  of  these  facts  by  the 
commission-merchant,  instructed  him  to  let  the  five  hogs- 
heads go,  at  the  price  paid  by  the  government  for  the 
others,  if  any  one  would  give  it ;  and  that  the  commission- 
merchant  accordingly  sold  it,  on  his  account,  at  that  price, 
in  the  city  of  Mobile.  The  sugar  was  not  removed  from 
the  store  during  all  this  time,  and  the  shipment  to  Rich- 
mond was  abandoned  by  reason  of  said  seizure. 

"Upon  this  evidence,  the  court  charged  the  jury,  that  if 
they  believed  the  defendant  purchased  the  sugar  at  the 
time  mentioned  in  the  evidence,  from  a  person  holding  it 
on  sale  in  the  market  at  Mobile,  who  had  not  imported  it 
into  the  State,  and  resold  it,  at  the  time  mentioned  in  the 
evidence,  at  the  same  place  where  it  was  purchased, — that 
such  acts  would  be  a  violation  of  the  5th  section  of  the  'act 
to  prevent  extortion,'  approved  December  9  th,  1862,  and 
make  the  defendant  guilty  of  the  offense  charged  in  the  in- 
dictment." 

The  defendant  excepted  to  this  charge,  and  requested 
the  court  to  instruct  the  jury,  among  other  things,  "that  the 
effect  of  the  act  approved  December  8,  1863,  entitled  'An 
act  to  repeal  in  part  an  act  to  regulate  the  sale  and  expor- 
tation of  com',  approved  8th  December,  1862,  is  to  bar  the 
prosecution  of  this  indictment,  as  it  operates  a  repeal  of 
the  restriction  on  which  the  indictment  rests ;  and  that, 
therefore,  the  defendant  cannot  be  now  convicted  under 
this  indictment."  The  court  refused  this  charge,  and  the 
defendant  excepted  to  its  refusal.  After  conviction,  the 
defendant  moved  in  arrest  of  judgment,  "because  the  law 
has  beeft  repealed  under  which  the  indictment  was  found ;" 
but  the  court  overruled  the  njotion. 

Geo.  N.  Stewart,  for  the  defendant. 

M.  A.  Baldwin,  Attorney-General,  contra. 

STONE,  J. — The  indictment  in  this  case  charges,  and 
the  proof  shows,  that  the  act  of  buying  and  selling,  for 
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which  the  defendant  was  put  on  trial,  was  done  in  the  city 
of  Mobile.  The  trial  and  conviction  took  place  in  July, 
1864,  after  December  8th,  1863,  when  the  repealing  act, 
hereinafter  considered,  became  a  law.  As  the  act  of  De- 
cember 8th,  1863,  contains  no  clause,  which  saves  from  its 
operation  indictments  then  pending,  it  becomes  a  question, 
whether  the  latter  act  works  a  repeal,  within  the  limits  of 
the  city  of  Mobile,  of  the  act  under  which  the  indictment 
was  preferred. 

The  indictment  was  framed  under  the  5th  section  of  the 
act  "to  prevent  extortion,"  approved  December  9th,  1862, 
which  declares  "that,  during  the  present  war  between  the 
Confederate  States  and  the  United  States,  it  shall  not  be 
lawful  for  any  person  to  purchase  and  sell,  or  purchase  for 
the  purpose  of  selling  or  hoarding,  in  the  same  market  or 
neighborhood  where  purchased,  any  article  or  thing  what- 
ever, used,  or  consumed,  or  suitable  to  be  used  or  con- 
sumed, as  food,"  &c.— Pamph.  Acts,  1862,  19-20.  At  the 
same  session,  an  act  was  passed  "to  regulate  the  sale  and 
exportation  of  com,"  approved  December  8th,  1862,  which 
placed  restrictions  upon  the  sale  of  corn ;  and  among  other 
things,  provided,  that  no  persons,  other  than  producers 
and  millers,  should  sell  corn,  without  first  procuring  a  license 
therefor.  This  act  contains  many  other  restrictions  upon 
the  sale  of  corn,  but  embraces  no  article  of  provisions  other 
than  corn. — Pamph.  Acts,  18(32,  44. 

The  act  approved  December  8th,  1863,  "to  repeal  in  part 
the  act  to  regulate  the  sale  and  exportation  of  corn,"  de- 
clares "that,  from  and  after  the  passage  of  this  act,  corn, 
and  all  other  articles  of  provisions,  may  be  transported  to 
the  city  of  Mobile,  by  railroad  or  otherwise,  and  sold,  free 
•from  all  restrictions  whatever." — Pamph.  Acts,  1863,  p.  101. 

It  is  manifest  that  the  section  of  the  act  above  copied, 
is  more  comprehensive  than  its  caption.  While  the  latter 
(the  caption)  only  gives  notice  that  it  is  an  act  "to  repeal 
in  part  the  act  to  regulate  the  sale  and  exportation  of  corn" 
the  section  copied  makes  provision,  not  onlv  for  the  sale  of 
corn,  but  for  the  transportation  as  well  as  the  sale  of  com, 
and  all  other  articles  of  provisions.  The  act,  then,  cannot 
be  limited  in  its  operation  to  the  sale  and  exportation  of 
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corn.  It  evidently  allows  the  transportation,  to  the  city  of 
Mobile,  of  other  articles  of  provisions,  as  well  as  corn  ; 
and  allows  the  sale  there,  not  only  of  "com,"  but  of  "all 
other  articles  of  provisions,"  and  this,  "free  from  all  re- 
trictions  whatever."  The  intention,  then,  was  to  remove,  as 
to  the  articles  named,  not  only  the  restrictions  imposed  by  the 
act  mentioned  in  the  caption,  but  aU  restrictions  whatever^ 
These  are  comprehensive  words,  and,  within  the  area  of 
Iheir  operation,  they  repeal  all  restrictions  imposed  by  any 
and  all  previous  legislation.  The  act  "to  prevent  extor- 
tion" had  imposed  restrictions  on  the  sale  of  many  articles 
of  provisions ;  and  so  far  as  they  were  covered  by  the  re- 
pealing statute,  they  were  thenceforth  removed. 

A  construction  which  would  Hmit  the  right  to  sell  in  Mo- 
bile corn  and  other  articles  of  provisions,  to  first  sales, 
made  by  those  on  whose  account  they  were  transported, 
would  be  too  strict  and  narrow.  To  justify  such  construc- 
tion, we  must  interpolate  or  imply,  between  the  words  may 
he  transported  to  the  city  of  Mobile,  and  the  word  sold,  the 
words,  and,  being  so  transported,  may  he  once.  We  know  no 
rule  of  construction  which  would  justify  this.  The  true  in- 
tention of  the  legislature  was,  to  grant  the  unrestricted 
right,  both  to  transport,  and  to  sell.  A  correct  reading  of 
the  clause,  supplying  the  ellipsis,  would  be,  "corn,  and  all 
other  articles  of  provisions,  may  be  transported  to  the  city 
of  Mobile,  by  railroad  or  otherwise,  and  [may  be]  sold  free 
from  all  restrictions  whatever."  In  other  words,  all  re- 
strictions on  the  transportation  to,  and  sale  in  Mobile,  of 
com  and  other  articles  of  provisions,  were  removed. 

We  hold,  therefore,  that  the  provisions  of  the  act  under 
which  the  defendant  was  convicted,  so  far  as  they  operated 
within  the  limits  of  the  city  of  Mobile,  were  repealed  before 
the  defendant  was  tried,  and  that  he  was  improperly  con- 
victed. ' 

The  judgment  of  the  city  court  is  reversed,  and  the  cause 
remanded. 
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THE  STATE,  ex  rel.  ELLEKBE,  in  re  DANIEL. 
[certiorari  to  revise  proceedings  under  habeas  corpus.] 

1.  Construction  of  acta  approved  October  7th,  and  December  8th,  1864,  as  to- 
employment  of  county  reserves,  or  first-class  militia. — Under  the  proviso 
to  the  7th  section  of  the  act  approved  October  7,  1864,  entitled  "  An 
act  to  aid  in  arresting  deserters  and  stragglers  from  the  army,"  and 
the  act  amendatory  thereof,  approved  December  8th,  1864,  which  de- 
clares, that  nothing  in  the  former  act  "shall  warrant  the  employment 
of  the  county  reserves,  or  first-class  militia,  as  a  regular  and  permanent 
guard  for  Federal  prisoners,  at  any  of  the  Confederate  prisons  in  the 
State," — the  employment  of  the  county  reserves,  by  order  of  the 
governor,  in  guarding  Federal  prisoners,  for  a  continuous  term  of 
three  months,  is  not  a  violation  of  the  law,  such  as  will  justify  the  in- 
terposition of  the  courts  to  discharge  them  on  habeas  corpus. 

2.  Construction  of  8th  section  of  said  act  of  October  7  ih,  prohibiting  "  ap- 
pointment of  Confederate  States  army  officers  to  command  county  reserves.^' 
The  clause  in  the  6th  section  of  said  act  of  October  7th,  1864,  which 
provides  that  "nothing  in  this  act  shall  be  so  construed  as  to  author- 
ize the  appointment  of  Confederate  States  army  officers  to  the  com- 
mand of  such  reserve  force,"  simply  requires  that  the  county  reserves, 
when  tendered  to  the  president  for  service  in  the  capacities  author- 
ized by  that  act,  should  be  commanded  by  officers  who  were  elected 
or  appointed  in  the  manner  prescribed  by  the  acts  of  the  legislature, 
and  does  not  inhibit  the  placing  of  their  respective  company  organi- 
zations under  the  control  of  the  necessary  officers  of  the  Confederate 
States  army  ;  nor  can  a  member  of  such  company  obtain,  under  habeas 
corpus,  a  discharge  from  the  legal  custody  of  his  captain,  on  the 
ground  that  the  company  was  illegally  placed  under  the  command  of 
a  superior  officer. 

In  the  matter  of  the  petition  of  Nathan  Daniel  for  the 
writ  of  habeas  corpus,  by  which  he  sought  to  procure  his 
discharge  from  the  custody  of  Capt.  A.  M.  Ellerbe,  who 
held  him  as  a  member  of  his  company  of  county  reserves, 
doing  provost- guard  duty  at  Cahaba.  The  petition  was 
sworn  to  on  the  30th  December,  1864;  and  the  hearing  was 
had,  on  the  2d  January,  1865,  before  the  probate  judge  of 
Dallas  county,  who  held  the  petitioner  entitled  to  his  dis- 
charge. Application  was  thereupon  made  to  this  court,  in 
the  name  of  the  State,  on  the  relation  of  Capt.  EUerbe,  for 
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the  writ  of  certiorari,  or  such  other  remedial  process  as 
might  be  necessary,  to  revise  the  decision  of  the  probate 
judge.  By  agreement  of  record  between  the  counsel  for 
the  State  and  the  petitioner,  the  issue  of  a  certiorari  or  other 
writ  was  dispensed  with  ;  and  it  was  further  agreed  that 
the  court  should,  on  an  inspection  of  a  certified  copy  of 
the  proceedings  had  before  the  probate  judge,  which  was 
admitted  to  be  correct,  render  such  judgment  as  the  probate 
judge  ought  to  have  rendered. 

Geo.  W.  Gayle,  for  the  State. 

A.  J.  WALKEB,  C.  J. — The  seventh  section  of  the  act 
of  7th  October,  1864,  entitled  "An  act  to  aid  in  arresting 
deserters  and  stragglers  from  the  army,"  is  in  the  words 
following :  "  The  first-class  militia  shall  not  be  called  out, 
or  used,  in  any  case,  except  to  repel  invasion,  enforce  the 
conscription  laws,  suppress  insurrections,  arrest  deserters 
or  stragglers,  enforce  the  laws  in  their  respective  counties, 
and  do  patrol  duty  as  prescribed  by  this  act,  and  other  ser- 
vices as  herein  provided  for :  Provided,  that  the  governor 
may  cause  any  'portion  of  the  militia  of  the  first  class,  or  all  of 
them,  in  their  respective  counties,  to  be  used  to  guard,  keep,  and 
transfer  prisoners,  captured  either  by  the  forces  or  authorities 
of  this  State,  or  of  the  Confederate  States,  but  shall  not  order 
them  out  of  their  counties."  An  act  to  amend  the  above- 
named  law,  adopted  December  8th,  1864,  provides,  that 
nothing  in  the  law  of  7th  October,  1864,  "  shall  warrant  the 
employment  of  the  county  reserves,  or  first-dass  militia,  as  a 
regular  and  permanent  guard  far  Federal  prisoners,  at  any  of 
the  Confederate  prisons  in  the  State."  The  last  clause  in  the 
sixth  section  of  the  act  of  7th  October,  1864,  is  in  the  words 
following :  "Nothing  in  this  act  shall  be  so  construed  as  to 
authorize  the  appointment  of  Confederate  States  army  offi- 
cers to  the  command  of  such  reserve  force." 

The  discharge  of  the  petitioner  in  this  case,  who  belongs 
to  the  county  reserves,  is  placed  upon  two  grounds.  The 
first  is,  that  the  petitioner  is  employed  as  a  "regidar  and 
permanent  guard  for  Federal  prisoners,"  in  contravention 
of  the  act  of  8th  December,  1864.    The  second  is,  that  a 
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Confederate  States  army  officer  has  been  placed  in  com- 
mand of  him,  in  contravention  of  the  last  clause  of  the 
sixth  section  of  the  act  of  7th  October,  1864.  These  grounds 
we  .shall  consider  ia  the  order  of  their  mention. 

From  the  3d  October,  under  the  order  of  the  governor  of 
the  State,  each  of  the  different  companies  of  county  re- 
serves of  Dallas  county  had,  up  to  the  suing  out  of  the  writ 
of  habeas  corpus  in  this  case,  with  the  exception  of  two 
weeks,  served  in  succession  tours  of  duty  of  two  weeks  in 
guarding  the  prisoners  of  war  at  Cahaba,  and  in  their  regu- 
lar turns  the  companies  were  still  serving  in  that  capacity. 
The  petitioner  had  been  on  duty  for  about  four  days,  when 
he  apphed  for  the  writ.  The  argument  in  support  of  the 
judgment  of  the  court  below  is,  that  the  facts  above  stated, 
of  themselves,  prove  an  employment  of  the  county  reserves 
"as  a  regular  and  permanent  guard  for  Federal  prisoners" 
at  a  Confederate  prison,  in  violation  of  the  act  of  8th  De- 
cember, 1864. 

To  render  the  employment  illegal,  it  must  be  both  regu- 
lar and  permanent.  Without  scrutinizing  the  import  of  the 
word  regular,  we  pass  on  to  the  inquiry,  whether  the  facts 
stated  prove  the  employment  to  have  been  permanent.  We 
have  here  an  instance,  in  which  an  indeterminate  expression 
has  been  used  by  the  legislature.  It  is  difficult,  if  not  im- 
possible, to  define  the  precise  meaning  of  the  word,  as  it 
occurs  in  the  law.  It  certainly  imports  a  lasting,  fixed  em- 
ployment,— one  not  temporary  or  transitory.  But,  when 
does  such  an  employment  cease  to  be  temporary,  and  be- 
come permanent?  Is  an  employment  for  three  months 
necessarily  a  permmient  employment  ?  We  think  not.  It  is 
conceivable  that,  in  some  exigency  of  pubKc  affairs,  the 
county  reserves  might  be  employed  duriag  the  exigency, 
even  though  it  lasted  longer  than  three  months,  and  yet  not 
be  properly  said  to  be  permanently  employed.  The  expres- 
sion is  relative  in  its '  character.  The  same  period  would 
stamp  one  subject  with  the  character  of  permanency,  while 
in  reference  to  other  subjects  it  would  impart  what  would 
be  denominated  a  transitory  or  fleeting  character.  Human 
life  is  said  to  be  fleeting;  while  the  country  in  which  one 
has  his  domicile  is  called  his  permanent  home.     The  State 
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government  has  not  imposed  upon  its  reserves  the  entire 
duty  of  guarding  prisoners  :  but  for  intervals,  for  periods 
when  it  is  demanded  by  the  necessities  of  the  times,  the 
executive  is  authorized  to  assign  them  to  that  duty.  Much, 
of  course,  must  be  left  to  the  executive  judgment  and  dis- 
cretion, in  the  ascertainment  of  the  length  of  service  which 
shall  be  required.  We  shall  not  attempt  to  define  what 
duration  of  service  will  render  the  employment  permanent. 
It  is  sufficient  for  this  case  to  hold,  as  we  do,  that  a  service 
for  three  months  is  not  necessarily  a  permanent  employ- 
ment. We  can  not  presume,  in  the  absence  of  a  manifest 
intention  to  do  so,  that  the  governor  intends  to  act  illegally, 
and  impose  the  guarding  of  prisoners  as  a  pennanent  duty 
on  the  reserves. 

[2.]  Nothing  in  the  act  is  to  be  construed  so  as  to  author- 
ize the  appointment  of  Confederate  States  officers  to  the 
command  of  such  reserve  force.  It  must  be  observed,  that 
this  is  not  an  inhibition  of  the  command  of  the  reserves  by 
Confederate  army  officers.  We  presume  it  was  not  intended 
that  the  reserves,  when  called  out  to  repel  invasions,  should 
be  free  from  the  operation  of  the  orders  issued  by  the  gen- 
eral, or  other  superior  officer,  to  whom  the  duty  of  repelling 
such  invasion  might  be  assigned,  if  the  governor  should, 
for  the  sake  of  co-operation  and  concert  of  action  and 
greater  efficiency,  place  them  under  the  guidance  of  such 
orders.  It  is  a  mere  rule  for  the  construction  of  the  act. 
It  excludes  such  a  construction  of  any  of  its  provisions,  as 
would  authorize  the  appointment  of  Confederate  officers  to 
command  them.  The  second  and  fifth  sections  authorize 
the  governor  to  make  appointments.  The  clause  under 
consideration  may  be  understood,  if  it  should  be  at  all  ma- 
terial, as  prohibiting  him  from  the  appointment  of  Confed- 
erate officers  under  either  of  those  sections. 

But  we  apprehend  that  the  legislature,  in  the  adoption  of 
that  clause,  had  in  view  the  first  section,  which  empowers 
the  governor  to  tender  the  reserves  to  the  president,  to  act 
as  a  provost-guard ;  and  also  to  the  part  of  the  seventh 
section  which  empowers  the  governor  to  cause  them  to  be 
used  to  guard,  keep,  and  transfer  prisoners,  within  their 
counties.     When  they  are  tendered  for  service  as  a  provost- 
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guard,  or  caused  to  guard,  keep,  or  transfer  prisoners,  the 
sections  under  which  those  things  are  done  are  not  to  be 
construed  to  authorize  the  appointment  of  Confederate 
States  officers  to  the  command  ;  by  which  we  imderstand, 
that  they  are  to  be  commanded  by  officers  elected  or  ap- 
pointed in  the  manner  designated  in  the  acts  of  the  legisla- 
ture, and  that  they  are  to  go  into  the  services  designated 
with  the  officers  provided  for  in  the  law.  But  we  do  not 
understand  it  to  mean,  that  when  they  enter  upon  the  duty 
of  serving  the  Confederate  States,  in  any  of  the  modes 
mentioned  in  the  law,  the  organizations  to  which  they  be- 
long must  be  free  from  the  control  of  that  government,  ex- 
ercised through  its  proper  officers.  The  legislature  could 
not  have  intended  to  make  it  the  duty  of  the  reserves  to 
guard  prisoners  for  the  Confederate  government,  only  upon 
the  condition  that  it  would  yield  the  entire  control  of  the 
prison  to  such  reserves. 

The  complaint  of  the  petitioner  is  not,  that  he  is  not 
under  the  command  of  an  officer  appointed  or  elected  ac- 
cording to  the  State  statute ;  but  that  he,  together  with  the 
whole  company  organization,  is  under  the  command  of  the 
commandant  of  the  post,  who,  we  infer,  has  charge  of  the 
prison,  and  to  whom  the  companies  are  ordered  to  report. 
We  can  not  suppose  that  the  legislature  contemplated  a 
surrender  by  the  Confederate  government  of  the  control  of 
the  prison  to  the  reserves.  Unless  the  control  is  thus  sur- 
rendered, the  reserves  guarding  the  prison  must,  of  neces- 
sity, be  under  the  control  of  the  Confederate  authorities,  so 
far  as  the  government  and  direction  of  their  duties  is  con- 
cerned. It  is  not  alleged  that  the  petitioner  is  detained  by 
a  Confederate  officer.  He  is  detained  by  his  immediate 
captain,  an  officer  of  the  State.  The  Confederate  officer  is 
neither  alleged  nor  proved  to  have  exercised  any  other  com- 
mand or  authority  over  him  or  his  company,  than  such  as 
is  necessary  to  preserve  the  authority  of  the  Confederate 
government  over  the  prison.  Under  these  circumstances, 
we  do  not  think  that  the  petitioner  is  entitled  to  a  discharge 
upon  the  second  ground. 

The  petitioner  does  not  deny  that  he  is  under  the  imme- 
diate command  of  an  officer  of  the  State  reserves,  author- 


JANUABY  TEEM,  1885. 551 

Easton  v.  The  State. 

ized  and  legally  qualified  to  command  him.  We  have  de- 
cided that  the  service  in  which  he  is  employed  is  one  allowed 
by  the  statute.  He  is  detained  by  the  State  oflficer,  and  not 
by  a  Confederate  oflficer.  The  complaint  is,  that  the  organ- 
ization to  which  he  belongs,  is  subjected  to  the  command 
of  a  Confederate  ofl&cer,  in  violation  of  the  statute.  If  we 
concede  that  a  Confederate  officer  improperly  gives  orders 
to  the  company,  it  does  not  therefore  follow  that  the  peti- 
tioner is  entitled  to  a  discharge  under  a  writ  of  habeas  cor- 
jyus.  Indeed,  it  is  plain  that  he  is  not  entitled  to  such  dis- 
charge. His  detention  is  legal  and  rightful,  and  by  an  offi- 
cer having  a  right  to  detain  him.  The  courts  have  no  right 
to  discharge  a  man  whose  detention  is  thus  lawful  and 
rightful.  Their  province  is  to  relieve  from  unlawful  im- 
prisonment. It  was,  therefore,  improper  for  the  probate 
judge  to  take  the  petitioner  out  of  the  custody  of  Captain 
Ellerbe,  who  is  alleged  to  detain  him,  and  admits  it  in  his 
return.  If  there  was  any  thing  illegal  in  requiring  the 
company  of  Capt.  Ellerbe  to  report  to  Col.  Jones,  a  Con- 
federate officer,  and  submit  to  his  command,  there  is,  no 
doubt,  a  remedy ;  but  it  is  not  found  in  an  application  to 
the  courts  for  a  discharge  under  the  writ  of  habeas  corpus. 
A  soldier  can  not  be  entitled  to  a  discharge  from  a  legal 
service,  because  an  officer  unlawfully  takes  command  of 
him,  or  because  he  is  required  to  report  to  an  officer  having 
no  authority  over  him. 

Judgment  and  proceedings  of  the  probate  court  reversed, 
annulled,  and  quashed. 


EASTON  vs.  THE  STATE. 

[judgment  fok  fine,  fok  contempt.] 

].  Form  of  judgment  for  fine,  for  contempt. — Where  a  fine  is  imposed  for 
contempt  of  court,  the  better  practice  is  to  state  in  the  judgment- 
entry  the  facts  constitutiug  the  alleged  contempt ;  but  there  is  nc 
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statute,  or  rule  of  court,  in  this  State,  which  imperatively  requires 
that  this  should  be  done,  or  invalidates  a  judgment  which  fails  to 
state  the  facts. 
2.  When  appeal  lies. — An  appeal  does  not  lie  from  a  judgment  of  the 
circuit  court,  imposing  a  fine  for  an  alleged  contempt. 

Appeal  from  tlie  Circuit  Court  of  Mobile. 
Tried  before  the  Hon.  C.  W.  Rapiee. 

The  record  in  this  case  contains,  besides  the  appeal 
bond,  citation,  &c.,  only  the  judgment  from  which  the  ap- 
peal is  taken,  and  which  is  in  the  following  words :  "  It  is 
ordered  by  the  court,  that  a  fine  of  fifty  dollars  be  entered 
against  W.  C.  Easton,  for  contempt.  It  is  therefore  con- 
sidered by  the  court,  that  the  State  of  Alabama,  for  the 
use  of  Mobile  county,  recover  of  W.  C.  Easton  the  sum  of 
fifty  dollars."     This  judgment  is  now  assigned  as  error. 

"W.  C.  Easton,  pro  se. 

M.  A.  Baldwin,  Attorney- General,  contra. 

STONE,  J. — The  power  to  punish  contempts  by  fine  and 
imprisonment,  is  incident  to  all  courts  of  justice  ;  and  with- 
out such  power,  the  administration  of  the  law  would  be  in 
continual  danger  of  being  thwarted  by  the  lawless.  This 
power  seems  to  be  as  ancient  as  courts  themselves. — See 
4  Bla.  Com.  288. 

It  is  also  settled,  by  an  unbroken  chain  of  authorities, 
that  when  the  contempt  is  committed  in  the  face  of  the 
court,  "  the  offender  may  be  instantly  apprehended  and  im- 
prisoned, at  the  discretion  of  the  judges,  without  any  fur- 
thei  proof  or  examination." — Ih.  286 ;  1  Tidd's  Pr.  479  ; 
2  Bouv.  Bacon's  Abr.  633. 

Another  principle  seems  to  be  equally  well  settled,  to- 
wit :  that  a  judgment  or  sentence  for  contempt  is  valid, 
without  any  recital  of  the  conduct  or  facts  which  constitute 
the  contempt. — See  Ex  parte  Simmons,  5  Ired.  Law,  149 ; 
State  V.  Wood/in,  ih.  199 ;  Lord  Mayor's  case,  3  Wilson, 
188-204. 

In  the  case  of  Simmons,  supra,  Ch.  J.  Ruflfiii,  delivering 
the  opinion  of  the  court,  said  :  "  It  does  not  seem  to  us  at 
present,  that  this  order  can  be  impeached.     It  was,  indeed, 
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suggested  that  it  might,  because  it  does  not  sufl&ciently  set 
out  the  facts  on  which  the  contempt  arose ;  and  it  was  sup- 
posed that  an  order  is  void,  in  which  a  case  of  contempt  is 
not  made  out  by  a  statement  of  proper  facts,  and  finding 
of  the  contempt  by  the  court  upon  those  facts.  But  we 
do  not  hold  such  to  be  the  law.  The  question  has  often 
arisen  in  England,  and  recently  it  has  undergone,  in  that 
country,  very  elaborate,  anxious,  and  learned  discussion, 
both  in  parhament,  and  in  the  courts ;  and  it  is  now  given 
up,  that  the  facts  constituting  the  alleged  contempt  need 
not  be  stated.  If,  indeed,  they  be  stated,  and  be  insuffi- 
cient— that  is,  are  such  as  manifestly  cannot  amount  to  a 
contempt — it  seems  properly  agreed  that  it  must  be  disre- 
garded, and  the  party  discharged  from  an  unlawful  im- 
prisonment ;  as  in  BushdVs  case,  (Vaughn,  135,)  where  he 
was  committed  *  for  giving  a  verdict  against  full  and  clear 
evidence.'  Therefore,  it  befits  every  court,  which  has  a 
proper  tenderness  for  the  rights  of  the  citizen,  and  a  due 
respect  to  its  own  character,  to  state  the  facts  exphcitly, 
not  suppressing  those  on  which  the  person  might  be  enti- 
tled to  be  discharged,  more  than  it  would  insert  others 
which  did  not  exist,  for  the  sake  of  justifying  the  commit- 
ment. A  court  which  knows  its  duty,  and  is  not  conscious 
of  violating  it,  will  ever  be  desirous  of  putting  upon  the 
record,  or  in  its  process,  the  truth  of  the  case ;  especially 
as  thereby  a  higher  court  may  be  able  to  enlarge  a  citizen, 
illegally  committed  or  fined.  But,  if  the  commitment  or 
fine  be  in  a  general  form  for  contempt,  all  other  courts  are 
bound  by  it,  and  the  party  can  only  free  himseK  by 
[p]urging  (?)  the  contempt  before  the  court  that  has  ad- 
judged it." — See,  also,  Burdett  v.  Abbott,  14  East,  1 ;  S.  C, 
6  Dow.  199;  Case  of  Hobhouse,  3  B.  &  Aid.  420 ;  StocMcde 
V.  Hansard,  9  Adol.  &  El.  1. 

We  approve  what  is  here  said  by  Ch.  J.  Euffin ;  and 
while  we  think  the  practice  of  inserting  in  the  judgment 
the  facts  which  constitute  the  contempt,  would  be  far  more 
satisfactory,  we  do  not  think  such  insertion  necessary  to 
the  vahdity  of  the  judgment.  Neither  do  we  think  our 
statute  (Code,  §  561)  has  modified  the  rule  above  discussed. 

We  have  said  thus  much,  to  show  that  the  present  appel- 
35 
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lant  is  without  remedy,  in  any  court,  or  in  any  form.  If 
the  judgment-entry  showed  error  on  its  face,  possibly  it 
would  furnish  ground  for  a  certiorari;  or,  if  the  party  has 
been  illegally  imprisoned,  for  a  habeas  corpvs.  It  furnishes 
no  ground  for  appeal. — See  State  v.  Woodfin,  5  Ired.  Law, 
199 ;  Ex  parte  Simmons,  supra  ;  Martin,  ex  parte,  5  Yerger, 
45(3;  State  v.  Tipton,  1  Blackf.  166. 
Appeal  dismissed. 


SMITH  vs.  THE  STATE. 

[indictment  for  LIVIKG  in  adultery  oil  FORNICATION.] 

1.  Living  in  adultery  or  fornication ;  constituents  of  offense, — One  act  of 
criminal  intimacy  is  not  eufiScient  to  constitute  the  offense  of  "living 
in  adultery  or  fornication,"  (Code.  $  3231,)  although  that  act  "was 
the  result  of  previous  arrangement  and  understanding  between  the 
parties." 

From  the  Circuit  Court  of  Butler. 
Tried  before  the  Hon.  John  K.  Henry. 

TiiE  indictment  in  this  case  was  found  at  the  March  term 
of  said  circuit  court,  1864,  and  charged  that  the  defendant, 
"  Mai*tha  Smith,  a  white  woman,  did  live  in  a  state  of  adul- 
tery or  fornication  with  a  negro  man  named  Joe,  the  prop- 
erty of  some  person  who  is  to  the  grand  jury  unknown,"  or, 
as  alleged  in  another  count,  "the  property  of  her,  the  said 
Martha  Smith."  On  the  trial,  as  the  bill  of  exceptions 
shows,  the  State  introduced  witnesses,  whose  testimony  was 
to  the  effect,  that  the  prisoner  owned  a  negro  man  by  the 
name  of  Joe,  who  was  hired  to  one  Arant ;  that  said  negro 
came  to  the  house  of  one  Hinson,  with  whom  the  defendant 
was  boarding,  and  who  lived  about  a  half-mile  from  said 
Arant,  "frequently,  perhaps  two  or  three  times  in  the  week" ; 
that  on  one  occasion,  within  the  time  covered  by  the  indict- 
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ment,  said  Hinson  caught  the  slave  in  the  defendant's  room, 
at  9  o'clock  at  night,  when  the  window  of  her  room  was 
open,  and  the  door  locked ;  and  that  the  bed  in  the  room 
showed  the  impressions  of  two  persons  having  been  lying 
on  it.  This  being  all  the  evidence  in  the  case,  the  court 
charged  the  jury,  at  the  request  of  the  defendant,  "  that  one 
act  of  criminal  intimacy  was  not  sufficient  to  constitute  the 
offense  charged  in  the  indictment" ;  but  added  this  qualifi- 
cation to  the  charge,  "that  if  the  jury  believed  the  one 
criminal  act  was  the  result  of  previous  arrangement  and 
understanding  between  them,  and  the  arrangement  previ- 
ously agreed  upon  between  them  was  thus  carried  out  and 
consummated,  then  the  offense  charged  would  be  complete." 
To  this  qualification  of  the  charge  an  exception  was  reserved 
by  the  defendant. 

No  counsel  appeared  in  this  court  for  the  prisoner. 
M.  A.  Baldwin,  Attorney-General,  for  the  State. 

PHELAN,  J. — The  charge  of  the  court,  "that  one  act  of 
criminal  intimacy  was  not  sufficient  to  constitute  the  offense" 
of  Hving  in  adultery  or  fornication  under  our  statute,  was 
correct ;  but  the  qualification  which  the  court  gave,  was  not 
so.  No  previous  arrangement,  or  agreement  between  the 
parties,  can  make  that  "a  living  in  adultery  or  fornication," 
which  would  not  be  so  without  it.  It  is  not  necessary,  to 
constitute  "a  living  in  adultery  or  fornication,"  that  the 
guilty  parties  should  live  together  in  the  same  house  con- 
tinually, as  man  and  wife.  Any  habitual  ilUcit  intercourse 
between  them,  though  hving  apart,  will  constitute  the 
offense. — Collins  v.  The  State,  14:  Ala.  609.  How  long  such 
habitual  iEicit  intercourse  must  be  continued,  is  not  settled. 
Each  case  must  depend  on  its  own  facts ;  and  the  jury,  under 
the  rule  as  stated,  must  be  left  to  decide  upon  these. 
Whether,  under  the  facts  of  this  case,  such  an  habitual 
ilhcit  intercourse  as  amounted  to  "a  Hving  in  adultery  or 
fornication"  did,  or  did  not  exist,  will  remain  for  the  jury 
to  decide,  in  all  probabihty,  when  this  case  goes  back  for 
another  trial. 

The  judgment  below  is  reversed,  and  the  cause  remanded. 
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HAEKI8  vs.  MAETIN. 

[judgment  by  default — AMENDMENT  NUNC  PRO  TUNC.] 

1.  Amendment  of  judgment,  to  show  acknowledgment  of  service. — Where 
Bervice  of  the  writ  is  acknowledged,  and  judgment  by  default  is 
taken,  but  the  judgment-entry  does  not  show  that  the  acknowledgment 
of  service  was  proved,  there  are  two  modes  of  remedying  the  defect : 
Ist,  by  proving  the  acknowledgment  at  subsequent  term;  2d,  by 
amending  the  judgment  at  a  subsequent  term,  nunc  pro  tune,  so  as  to 
make  it  show  that  the  acknowledgment  svas  in  fact  proved  at  tho 
former  term.  But  the  word  service,  entered  on  the  docket  of  the 
former  term,  in  the  handwriting  of  the  presiding  judge,  is  not,  of 
itself,  sufQcient  to  authorize  an  amendment  mine  pro  tunc;  nor  is  the 
affidavit  of  the  plaintiff's  attorney,  to  the  effect  that,  at  the  former 
term,  "he  proved  the  service  in  the  usual  mode,  that  is,  by  stating  as 
attorney  in  the  case  that  the  defendant  acknowledged  service  of 
the  summons  in  his  presence,"  sufficient  to  authorize  the  amendment 
in  either  mode. 

Appeal  from  the  Circuit  Court  of  Tuskaloosa. 
Tried  before  the  Hon.  Wm.  S.  Mudd. 

This  action  was  brought  by  Joshua  L.  Martin,  against 
John  J,  Harris,  and  was  commenced  on  the  27th  February, 
1863.  Judgment  by  default,  in  the  usual  form,  was  ren- 
dered against  the  defendant  at  the  September  term,  1863. 
At  the  September  term,  1864,  the  plaintiff  moved  "to  amend 
the  judgment  nunc  pro  tunc,  so  as  to  set  forth  in  the  judg- 
ment-entry that  the  service  of  the  summons  and  complaint 
on  said  defendant  was  proved  to  the  satisfaction  of  the 
court  on  the  trial  of  said  cause."  On  the  hearing  of  this 
motion,  as  the  biU  of  exceptions  states,  "the  plaintiff  offered 
to  read  the  affidavit  of  Wm.  H.  Martin,  his  attorney  in  the 
case,  which  affidavit  is  in  the  words  and  figures  following." 
The  affidavit  states,  that,  at  the  term  the  judgment  was 
rendered,  "and  previously  to  asking  for  judgment,  he 
proved  the  service  of  summons  on  the  defendant  in  the 
usual  mode ;  that  is,  by  stating,  as  attorney  in  the  case, 
that  the  defendant  had  acknowledged  service  of  said  sum- 
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mons  in  his  presence."  The  defendant  objected  to  the 
reading  of  this  affidavit  as  evidence,  and  reserved  an 
exception  to  the  overrruling  of  his  objection.  The  plaintiff 
also  read  in  evidence,  from  the  court  docket  of  the  former 
term,  the  entry  made  in  the  case  by  the  presiding  judge, 
being  the  single  word  "  service.''  "  This  being  all  the  evi- 
dence, the  court  allowed  the  motion  to  amend  the  judgment 
nunc  pro  tunc,  so  as  to  show  that  the  acknowledgment  of 
service  was  proved  at  the  term  the  judgment  was  rendered  ; 
to  which  ruling  of  the  court  the  defendant  excepted."  The 
judgment  allovdng  the  amendment,  and  the  admission  of 
the  affidavit  as  evidence,  are  now  assigned  as  error. 

E.  W.  Peck,  for  the  appellant. 

GoLDTHWAiTE,  EiCE  &  Semfle,  contra. 

A.  J.  WALKER,  0.  J.— The  appellee  took  judgment  by 
default,  and  the  fact  of  the  acknowledgment  of  service  of 
process  was  not  stated  in  the  judgment-entry.  There  were 
two  modes  of  remedying  this  defect.  One  mode  was  by 
proving  the  fddum  of  the  acknowledgment  of  service,  at  a 
subsequent  term. — Moore  v.  Horn  &  Bonldin,  5  Ala.  234 ; 
Woodward  v.  Clegge,  8  Ala.  317.  The  other  mode  was  by 
an  amendment,  nunc  pro  tunc,  of  the  record. 

The  appellee  did  not  correctly  pursue  the  former  mode, 
because  he  introduced  no  evidence  of  the  fact  that  service 
had  been  acknowledged,  except  an  affidavit  of  the  attorney, 
who  procured  the  judgment,  that  he  "stcUed  "  to  the  court, 
when  the  judgment  was  rendered,  that  service  had  been 
acknowledged.  If  we  concede  that  an  affidavit  was  admis- 
sible in  evidence,  we  know  of  no  principle,  upon  which  the 
mere  declaration  of  an  attorney,  although  made  ia  open 
court,  could  be  received  as  evidence  of  a  fact,  imless  by 
consent,  either  expressed  or  implied.  We  can  not  decide 
that,  as  an  original  proposition,  the  fact  of  service  was 
proved. 

The  only  other  evidence  conducing  to  show  that  the 
service  had  been  proved,  was  an  entry  on  the  docket,  in  the 
handwriting  of  the  presiding  judge,  of  the  word  "service." 
We  do  not  think  that  this  was  sufficient  to  authorize  an 
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amendment  nunc  pro  tunc,  showing  that  the  acknowledg- 
ment of  service  had  been  proved.  In  the  case  of  West  v. 
GaJloivay,  (32  AJa.  306,)  it  was  held,  that  an  entry  on  the 
docket,  of  the  words  "  service  proved,"  was  sufficient  evi- 
dence, upon  which  to  base  an  amendment  showing  that 
service  had  been  proved.  But  here  we  have  only  the  word 
"service."  We  have  no  affirmation  as  to  the  service.  Whether 
it  was  proved,  or  not  proved,  is  not  stated.  Perhaps,  if  we 
were  to  look  at  the  word  alone,  and  indulge  in  conjecture, 
we  would  conclude  that  the  presiding  judge  commenced  to 
write  "service  proved,"  and  was  arrested  by  the  conviction 
that  the  proof  was  insufficient,  and  therefore  did  not  com- 
plete the  sentence.  Before  an  amendment  nunc  'pro  tunc  is 
made,  there  must  be  enough,  either  of  record,  or  quad  of 
record,  to  enable  the  court  to  see  that  the  amending  matter 
ought  to  have  been  put  upon  record  at  the  former  term. 
Moody  V.  Keener,  9  Porter,  252. 
Reversed  and  remanded. 

Note' BY  Reporter. — In  response  to  an  application  for  a 
rehearing,  by  the  appellee's  counsel,  the  following  opinion 
was  afterwards  dehvered : 

Per  Curiam. — In  response  to  the  application  for  a  re- 
hearing, the  majority  of  the  court  submit  the  following 
views.  The  rules  heretofore  declared  allow  two  modes  of 
amending  the  defect  found  in  the  original  judgment  in  this 
cause.  One  mode  was  by  amending  the  judgment  nunc  pro 
tunc,  when  the  proof  of  acknowledgment  had  been  made 
before  judgment  was  rendered,  but  the  clerk  omitted  to 
note  the  fact  of  such  proof  in  his  judgment-entry.  This 
was  strictly  amending  the  judgment  nunc  pro  tunc;  making 
it  now  speak  what  the  proof  then  (to-wit,  on  the  former 
trial)  was.  To  amend  a  judgment  uunc  pro  tunc,  under  this 
rule,  the  same  principles  govern,  which  obtain  in  all  other 
cases  of  amendments  nunc  pro  tunc.  Oral  proof  will 
not  be  received ;  but  the  evidence,  to  justify  such  amend- 
ment, must  be  of  record,  or  quasi  of  record. — Lee  v.  Houston, 
20  Ala.  301;  Kitchen  v.  Moye,  17  Ala.  143;  Metcolfv.  Mtt- 
calf,  19  Ala.  319  ;  Kiddv.  Montague,  19  Ala.  619 ;  SaUmarsh 
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V.  Byrd,  19  Ala.  665 ;  Hudson  v.  Hudson,  20  Ala.  364;  Moore 
V.  Leseuer,  33  Ala.  237-43. 

The  other  mode  allows  the  factum  that  service  was 
acknowledged  to  be  proved,  as  an  original  proposition, 
although  there  was  no  proof  made  of  such  acknowledg- 
ment when  the  judgment  was  rendered.  This  extension  of 
privilege  is  exceptional,  and  proves  the  strong  leaning  of 
the  court  against  reversals  for  the  omission  found  in  this 
record. — See  Moore  v.  Horn,  6  Ala.  234;  Woodward  v. 
Ckgge,  S  Ala..  317. 

These  two  modes  of  remedying  such  defect,  are  certainly- 
broad  and  comprehensive  enough  to  cover  all  cases  that 
can  arise.  The  course  pursued  in  the  record  before  us 
does  not  conform  to  either  rule.  There  was  no  evidence  of 
record,  or  qua^  of  record,  to  justify  the  amendment ;  for 
the  word  service,  written  on  the  docket  in  the  handwriting 
of  the  judge,  unaided  by  other  words,  means  nothing.  If 
we  admit  that  the  aflobdavit  filed  by  the  attorney  does  show, 
if  it  were  admissible  evidence,  that  proof  was  made  of  the 
acknowldgment  of  service  at  the  time  judgment  was 
rendered,  this  falls  short  of  proof  of  the  factum  of  service 
imder  the  second  rule  above  declared.  The  evidence  fails 
to  bring  the  case  within  the  rule  first  stated,  because  it  was 
not  of  record,  or  quasi  of  record.  It  does  not  conform  to 
the  rule  last  stated,  because  it  does  not  prove  the  fact  that 
service  was  acknowledged. 

While  we  concede  that  our  predecessors  have  been 
very  indulgent  in  extending  the  rules  for  amendment,  in 
cases  like  the  present,  we  are  not  inclined  to  sanction  a 
further  extension,  when  it  is  so  easy  to  conform  to  one  or  the 
other  of  the  rules  heretofore  laid  down. 

We  are  aware  that,  in  the  circuit  courts,  the  custom  has 
long  prevailed  of  proving  acknowledgments  of  service,  by 
the  unsworn  statements  of  counsel.  V/hen  such  statements 
are  made,  and  are  not  objected  to,  they  are  received  as 
evidence ;  the  implied  understanding  being,  that  the  oath 
of  the  witness  is  waived.  If  objected  to,  such  unsworn, 
statements  would  not  be  received.  It  is  not  our  purpose  to 
unsettle  this  courteous  practice,  which  has  so  long  prevailed. 

The  petition  for  rehearing  is  overruled. 

A,  J.  Walker,  C.  J.,  not  present. 
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Ex  Parte  HUNTEE. 

[petition  for  habeas  corpus.] 

1.  Refusal  of  continuance  not  revwdble. — The  refusal  of  a  continuance  by 
a  circuit  jndge,  on  a  hearing  before  him  en  a  writ  of  habeas  corpus,  is 
not  revisable  in  an  appellate  tribunal. 

2.  Practice  on  hearing  under  habeas  corpus. — On  a  hearing  under  habeas 
corpus,  if  no  evidence  is  adduced  by  either  party,  the  return  is  pre- 
sumed to  be  true ;  and  the  averments  of  the  petition  for  the  writ' 
though  not  denied  or  controverted  by  the  return,  can  not  be  consid 
ered  as  thereby  admitted. 

In  the  matter  of  the  petition  of  Eobert  S.  M.  Hunter  for 
the  writ  of  Jmbeas  corpus,  by  which  he  sought  to  procure  his 
discharge  from  the  custody  of  James  P.  Davis,  sergeant  of 
the  provost-guard  at  Talladega.  The  petition  was  sworn 
to  on  the  8th  February,  1865,  and  averred  that  the  peti- 
tioner was  a  native  of  the  State  of  Georgia,  and  a  resident 
citizen  of  Randolph  county,  Alabama ;  that  he  was  duly 
discharged  from  the  military  service  of  the  Confederate 
States,  having  furnished  a  substitute  who  was  accepted  in 
his  stead ;  that  he  was  elected  a  member  of  the  commis- 
sioners' court  of  said  county,  on  the  first  Monday  in  August, 
1864,  and  became  thereby  exempted  from  mihtary  service ; 
and  that  said  Davis  claimed  to  hold  him  in  custody  for  an 
alleged  "violation  of  some  military  law."  In  his  return  to 
the  writ,  said  Davis  stated,  that  he  held  the  petitioner  in 
custody,  "as  a  military  prisoner,"  imder  the  following 
charges  and  specifications:  "1st,  that  the  said  Captain 
Robert  S.  M.  Himter,  of  the  first  regiment  of  Alabama 
cavalry.  General  Sherman's  army  of  the  United  States,  did, 
on  or  about  the  13th  day  of  November,  1864,  cross  the  lines 
of  the  enemy,  into  the  lines  of  the  Confederate  States  army, 
in  citizen's  apparel,  for  the  purpose  of  destroying  the  tele- 
graphic communication  of  the  Confederate  States  army, 
and  carry  information  thereof  to  the  commander  of  the 
United  States  forces  at  Rome,  Georgia ;  and,  2d,  that  the 
said  Capt.  Robert  S..M.  Hunter  was  found  hiding  out,  lurk- 
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ing  around,  within  the  lines  of  the  Confederate  States  army, 
at  or  near  Wedowee,  Kandolph  county,  Alabama,  on  or 
about  the  16th  November,  1864."  The  case  was  heard  be- 
fore the  Hon.  John  T.  Heflin,  judge  of  the  10th  judicial 
circuit,  on  the  8th  February,  1865.  The  transcript  of  the 
proceedings  had  on  the  hearing,  as  certified  by  the  presiding 
judge,  states  that  the  defendant,  "in  his  return  to  the  writ, 
having  shown  that  he  is  a  military  officer  in  the  service  of 
the  Confederate  States,  and  that  he  holds  the  said  Hunter 
as  a  mihtary  prisoner,  charged  with  being  a  spy  in  the  ser- 
vice of  the  United  States  government ;  and  the  petitioner 
controverted  the  return  to  the  writ, — the  petitioner  asked 
for  a  continuance,  but  his  motion  was  overruled ;  and  no 
evidence  being  offered  to  the  court  on  either  side,  it  is  or- 
dered and  considered  that  the  said  writ  be  discharged,  and 
that  the  said  Robert  S.  M.  Hunter  be,  and  he  is  hereby, 
remanded  to  the  custody  of  the  said  James  P.  Davis,  as 
sergeant  of  the  provost-guard  at  Talladega."  The  peti- 
tioner now  renews  his  appUcation  to  this  court,  and  appends 
to  his  petition,  as  an  exhibit,  a  certified  copy  of  the  pro- 
ceedings had  before  the  circuit  judge. 

L.  E.  Pabsons,  for  the  petitioner,  contended,  1st,  that  the 
averments  of  the  petition,  which  were  not  denied  by  the 
return,  were  thereby  admitted  to  be  true ;  2d,  that  the  pe- 
titioner, not  being  in  the  military  service  of  the  government, 
was  not  subject  to  trial  by  the  military  authorities  or  tribu- 
nals ;  and,  3d,  that,  being  a  resident  citizen  of  the  Confed- 
erate States,  he  could  not  be  a  spy,  though  he  might  be  a 
traitor. 

STONE,  J. — We  think  the  point  which  is  sought  to  be 
presented  in  this  case,  is  not  before  us  in  such  form  that  we 
can  consider  it.  If  the  petitioner  was,  and  is,  a  resident 
citizen  of  this  State,  the  record  does  not  inform  us  that  such 
is  the  fact,  or  that  any  attempt  was  made  in  the  court  be- 
low to  prove  that  fact.  The  petition  for  habeas  corpus^  it  is 
true,  avers  such  to  be  the  case ;  but  the  petition  is  a  mere 
office  paper, — the  authority  to  the  court  or  judge  for  issuing 
the  writ.    Neither  the  writ  of  habeas  corpus,  nor  the  return 
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to  it,  makes  any  allusion  to  the  subject  of  the  petitioner's 
residence.  If  there  be  any  rule,  (upon  which  we  express 
no  opinion,)  that,  in  construing  the  return,  we  can  look  to 
and  consider  the  writ  of  habeas  corpus  in  connection  there- 
with, that  rule  does  not  authorize  us  to  take  into  the  account 
the  petition  for  habeas  corpms,  and  to  consider  its  uncontro- 
verted  averments  as  admitted  by  the  pleadings.  There  is, 
then,  nothing  in  this  record,  which  shows  that  the  petitioner 
was,  or  was  not,  a  resident  of  the  Confederate  States ;  and 
we  can  not  presume  such  to  have  been  the  case,  in  order  to 
place  the  circuit  judge  in  error.  The  rule  is,  to  indulge 
every  reasonable  intendment  in  favor  of  the  correctness  of 
that  court's  proceedings,  when  they  are  brought  to  our  no- 
tice in  the  form  presented  by  this  record. 

Nor  are  we  informed  upon  what  ground  the  petitioner 
asked  for  a  continuance.  It  is  not  even  averred  that  he 
sought  to  prove  he  was  a  resident  of  Alabama,  or  of  the 
Confederate  States.  So,  even  if  that  attempt  would  aid 
him,  he  has  not  shown  that  he  denied  or  expected  to  prove 
that  he  was  not  a  resident  of  Alabama.  But  a  refusal  to  grant 
a  continuance  is  not  revisable  in  Alabama. — PI.  dt  M.  Bank 
V.  Willis,  6  Ala.  770. 

We  must,  then,  look  alone  to  the  return  to  the  habeas 
corpus,  in  ascertaining  the  status  of  the  petitioner,  and  the 
nature  of  the  charge  under  which  he  is  held  in  custody. 
That  return,  although  controvertible  under  our  statute, 
(Code,  §  3732,)  is  presumed  to  be  true  until  its  truth  is  dis- 
proved, or  its  effect  avoided. — See  Hurd  on  Habeas  Corpus, 
263,  et  seq.  Regarding  the  return  to  the  habeas  corpus  as 
true,  we  find  nothing  in  the  proceedings  before  us  to  au- 
thorize us  to  grant  an  appellate  habeas  corpus. 

We  express  no  opinion  on  the  question  which  the  present 
application  seeks  to  raise.  It  was  before  the  supreme  court 
of  New  York  in  the  case  of  Smith  v.  Shaw,  12  Johns.  256 ; 
but  we  prefer  not  to  commit  ourselves  either  for  or  against 
the  correctness  of  that  decision. 

Habeas  corpus  refused. 
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[habeas  corpus  to  obtain  [discharge  under  CA.  8A.] 

1.  Privilege  from  arrest,  hy  soldiers  and  officers  in  Confederate  States  army. 
A  commissioned  officer  in  the  provisional  army  of  the  Confederate 
States  is  not  privileged  from  arrest  under  civil  process,  under  the  act 
of  congress  of  the  United  States  approved  March  3,  1799,  (U.  S.  Stat- 
utes at  large,  vol.  1,  p.  750,  J  4,)  which  was  continued  in  force  iu  the 
Confederate  States  by  the  act  of  the  provisional  congress  approved 
February  1,  1861,  nor  under  any  other  statute  which  is  of  force  in 
this  State ;  and  if  he  can  claim  such  privilege  on  the  ground  of  public 
policy  under  the  "conscript  laws,"  (as  to  which  quccref)  he  must 
affirmatively  show  that  he  is  within  the  provisions  of  said  "conscript 
laws." 

2.  Bail  process;  affidavit  by  tpi/e  as  [agent. — An  affidavit  to  hold  the  de- 
fendant to  bail  in  a  civil  action,  (Code,  $  2175,)  may  be  made  by  the 
plaintiff's  wife,  as  his  agent. 

The  petitioner  in  this  case  sued  out  a  writ  of  habeas  cor- 
pus, returnable  before  the  probate  judge  of  Montgomery 
county,  on  the  8th  November,  1864,  to  procure  his  release 
and  discharge  from  the  custody  of  the  sheriff  of  said 
counfy,  whose  return  to  the  writ  was  iu  these  words :  "That 
on  the  7th  November,  1864,  a  summons  and  complaint, 
returnable  to  the  February  term,  1865,  of  the  city  court  of 
Montgomery,  was  sued  out  against  said  Thomas  J.  Harlan, 
in  favor  of  Walter  M.  Maddox,  by  one  Caroline  W.  Mad- 
dox,  the  agent  for  said  Walter  M.  Maddox,  having  first 
made  affidavit,  as  by  law  required,  that  said  Harlan  was 
indebted  to  said  Walter  Maddox  in  the  sum  of  $6,950  59, 
and  given  security  for  the  costs  of  said  suit ;  that  the  clerk 
of  said  city  court  thereupon  endorsed  on  said  summons 
that  the  sheriff  should  hold  the  defendant  (the  said  Harlan) 
to  bail  in  double  the  amount  so  sworn  to  ;  that  said  sum- 
mons and  complaint,  with  said  endorsements  thereon,  was 
dehvered  to  said  Young,  he  being  then  the  sheriff  of 
said  county,  on  the  7th  November,  1864,  to  execute  and 
return ;  that  said  sheriff,  in  pursuance  of  said  summons 
and  complaint,   and  said  endorsement  thereon,   arrested 
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said  Harlan,  and  required  him  to  give  bail  in  double 
said  sum  of  $6,950  59,  and,  said  Harlan  not  giving  bail  in 
said  amount,  committed  him  to  the  jail  of  said  county,  and 
now  holds  him  under  and  by  virtue  of  the  premises  afore- 
said." On  the  hearing  before  the  probate  judge,  "the  said 
Harlan  proved,  that  at  the  time  said  summons  and  com- 
plaint were  sued  out,  and  said  affidavit  and  endorsement 
were  made,  said  Caroline  Maddox  was  the  wife  of  said 
Walter  M.  Maddox,  and  said  Harlan  was,  and  thencefor- 
ward has  been,"  a  lieutenant  in  the  provisional  army  of  the 
Confederate  States,  and  had  orders  from  the  proper  officer 
to  report  to  the  medical  board  at  Montgomery  for  exam- 
ination, with  a  view  to  ascertain  whether  he  should  be 
placed  on  the  retired  list.  On  these  facts,  which  constituted 
all  the  evidence  adduced  on  the  trial,  the  probate  judge  deci- 
ded that  said  Harlan  was  not  entitled  to  be  discharged  from 
custody,  and  remanded  him  accordingly ;  to  which  ruling 
and  decision  said  Harlan  duly  reserved  a  bill  of  exceptions." 
By  agreement  of  record  between  the  counsel  of  both 
parties  in  this  court,  it  was  admitted  that  the  facts  were 
correctly  stated  in  the  copy  of  the  bill  of  exceptions  which 
was  made  an  exhibit  to  the  petition,  and  that  the  court 
might  thereon  render  final  judgment,  as  on  formal  returns 
to  the  writs  of  habeas  corpus  and  certiorari. 

D.  Jordan,  and  B.  F.  Lillard,  for  the  petitioner. 

GoLDTHWAiTE,  RiCE  &  Semple,  coutra. 

STONE,  J.  —Although  the  |petitioner  was  not  "  at  the 
front,"  as  it  is  called  in  military  phrase,  still  we  think  that, 
for  all  legal  purposes,  he  must  be  regarded  as  in  the  provis- 
ional army  of  the  Confederate  States.  The  fact  that  "he 
had  orders  from  the  proper  officer  to  report  to  the  medical 
board  at  Montgomery,  for  examination,  with  a  view  to 
ascertain  whether  he  should  be  placed  on  the  retired  Ust," 
can  not  change  his  legal  status.  We  can  not  know  that  he 
will  be  placed  on  the  retired  list ;  and,  if  so  placed,  we  do 
not  now  decide  whether  such  order  would  affect  the  question 
now  before  us. — See  Acts  of  1st  congress,  4th  session, 
p.  203. 
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By  act  of  the  provisional  congress,  (ch.  1,  p.  27,)  it  is 
declared,  that  "all  the  laws  of  the  United  States  of  Amer- 
ica, in  force  and  in  use,  in  the  Confederate  States  of  America, 
on  the  firsfday  of  November  last,"  [I860,]  "and  not  incon- 
sistent with  the  constitution  of  the  Confederate  States,  be, 
and  the  same  are  hereby,  continued  in  force,  until  altered 
or  repealed  by  congress."  At  that  time,  (November  Ist, 
I860,)  the  act  of  congress,  "for  the  better  organizing  the 
troops  of  the  United  States,  and  for  other  purposes," 
approved  March  3d,  1799,  was  in  force  and  in  use  in  the 
Confederate  States,  and  is  not  inconsistent  with  its  consti- 
tution.— See  U.  S.  Statutes  at  large,  vol.  1,  pp.  749-51,  §  4. 
But  that  statute  exempts  from  arrest  only  "non-commis- 
sioned officers,  artificers,  privates,  and  musicians,"  and 
does  not  exempt  commissioned  officers.  The  present  peti- 
tioner was,  at  the  time  of  his  arrest,  a  commissioned  officer, 
and  hence  he  is  not  exempted  from  arrest  by  the  act  of 
March  3d,  1799. 

The  19th  section  of  our  military  code  does  not  protect  Mr. 
Harlan  from  arrest.  That  section  provides  only  for  the 
militia  or  volunteers  of  this  State;  and  it  is  not  pretended 
that  he  belongs  to  either  of  those  classes.  We  come,  then, 
to  the  conclusion,  that  there  is  no  statute,  which,  in  terms, 
exempts  the  petitioner  from  arrest  on  civil  process. 

The  court  of  appeals  of  South  Carolina,  during  the  war 
with  Mexico,  had  before  it  the  question  of  liabiUty  to  arrest 
of  a  volunteer  officer  in  the  United  States  army;  and  ruled 
that,  inasmuch  as  the  act  of  congress  exempted  non-com- 
missioned officers,  privates,  musicians,  <fec.,  and  did  not 
mention  commissioned  officers,  the  latter  class  were  liable 
to  arrest  under  civil  process. — See  Closes  v.  Melldty  3  Strob. 
Law,  210. 

The  same  question  was  before  the  supreme  court  of 
Georgia;  and  it  was  conceded  that  the  act  of  congress  did 
not  exempt  commissioned  officers  from  arrest.  That  case 
went  off  under  a  construction  of  their  State  statute. — See 
McCarthy  v.  Lotother,  3  Kelly,  897. 

This  same  discrimination,  which  exempts  from  arrest 
non-commissioned  officers  and  privates,  while  it  leaves 
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commissioned  officers  exposed  to  arrest,  is  found  in  the 
English  statutes.— See  1st  Tidd's  Pr.  198-9. 

Looking  into  the  doctrine  of  privilege  from  arrest,  we 
find  it  has  a  strong  root  in  the  common  law  itself,  independ- 
ent of  all  statute.  Barristers,  attorneys,  suitors,  and 
witnesses,  while  going  to,  remaining  at,  or  returning  from 
court  as  such,  are'of  this  class.  This  privilege  rests  on 
principles  of  pubhc  policy,  and  is  not  a  mere  boon  to  the 
party  privileged. — See  1  Tidd's  Pr.  190,  et  seq. 

The  same  doctrine  has  been  frequently  recognized  in  thia 
country,  and  it  seems  to  be  conceded  that  it  rests  on  com- 
mon-law principles,  independent  of  aU  statutory  regulation. 
See  Sadler  v.  Ray,  5  Eich.  Law,  523;  Page  v.  Randal.,  6  Cal. 
32;  Blight  v.  Fisher,  Pet.  C.  C.41;  Dixon  v.  Ely,  4  Edw.  Ch. 
657;  Norris  v.  Beaxih,  2  Johns.  294;  Wood  v.  Neale,  5  Gray, 
638;  Cole  v.  McCMan,  4  Hill,  (N.  Y.,)  60,  and  note;  San/ord 
V.  Chase,  3  Cow.  381. 

We  have  found  no  case  which  extends  the  privilege  from 
arrest  to  officers  in  the  army ;  and  from  this  fact,  and  the 
fact  that  the  act  of  congress  of  1799  expressly  exempts 
from  arrest  non-commissioned  officers,  privates,  &c.,  and 
omits  aU  mention  of  commissioned  officers,  it  is  contended 
that  the  latter  class,  to -wit,  commissioned  officers,  must  be 
held  amenable  to  all  the  civil  process  of  the  country. 

If  this  be  a  question  in  which  only  the  parties  to  the  suit 
are  interested,  there  coidd  be  no  doubt  that  this  argument 
is  sound.  But  we  do  not  regard  the  question  as  limited  in 
its  operation  to  the  parties  to  the  suit.  Under  our  mihtary 
system,  before  conscription  became  the  poHcy  of  the  coun- 
try, the  officers  in  the  army  were  in  service  from  mere 
choice,  and,  as  a  general  rule,  could  resign  at  any  time,  and 
leave  the  service.  Speaking  of  the  different  relations  which 
the  commissioned  officers  and  the  privates  sustained  to 
the  service,  the  court  of  appeals  of  South  Carohna,  in  the 
case  of  Moses V.  Mellett,  (supra,)  say:  "  The  reason  for  the 
distinction  is  very  manifest  in  the  regular  army.  The 
service  of  the  officer  is  optional,  and  honorary.  It  confers 
distinction,  and  is  compensated  by  a  liberal  allowance  to 
maintain  the  position  in  society  which  his  rank  in  the  army 
confers.     The  privates,  &c.,  are  enlisted  for  a  certain  period, 
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and  are  lield  to  the  terms  of  their  enhstment,  under  severe 
corporal  penalties.  Among  them,  it  is  necessary  to  main- 
tain discipline,  by  painful  constraint  and  severe  penalties. 
If,  by  the  easy  expedient  of  an  arrest  for  debt,  they  could 
evade  service,  the  ranks  of  the  army  would  be  continually 
reduced.  The  penalties  for  a  violation  of  the  rules  and 
regulations  for  their  government,  would,  by  this  means,  be 
readily  eluded,  and  discipline  defeated."  This  argument  is 
strongly  persuasive  to  show,  that  under  a  conscript  system, 
no  such  distinction  between  the  non-commissioned  officers 
on  the  one  hand,  and  the  commissioned  officers  on  the 
other,  would  have  prevailed  ;  inasmuch  as  the  officers,  if 
within  conscript  age,  are  as  much  under  restraint,  and  have 
as  Uttle  power  to  quit  the  service,  as  the  privates  have.  If 
they  resign,  they  go  into  the  ranks.  But  we  have  nothing 
to  do  with  this  question.  We  have  to  deal  with  the  law  as 
it  is — not  as  it  probably  would  have  been  made,  under  dif- 
ferent auspices. 

If  the  record  before  us  showed  that  the  petitioner  is 
within  the  conscript  age,  and  therefore  in  the  Confederate 
service,  whether  he  will  or  not  to  be  so,  the  question  will 
arise.  Is  the  conscription  of  a  citizen  such  an  appropriation 
of  his  person,  time  and  services,  as  that  no  State  authority, 
for  the  mere  benefit  of  a  private  suitor,  can  deprive  the 
government  of  the  same,  or  so  impair  the  right  as  to  mate- 
rially affect  its  use?  and  if  this  question  be  answered  in 
the  affirmative,  is  the  arrest  of  such  conscript  imder  civil 
process,  issued  at  the  instance  of  a  private  suitor,  such  a 
deprivation,  as  will  bring  it  within  the  rule  ?  We  do  not, 
in  the  present  case,  propose  to  discuss  either  of  these 
questions ;  for  the  record  does  not  present  them. 

It  is  a  cherished  principle  in  this  court,  that  error  will 
not  be  presumed,  but  must  be  affirmatively  sho^vn;  that  we 
will  not  presume  the  existence  of  facts,  not  shown  by  the 
record,  as  a  ground  for  the  reversal  of  the  judgment  of  a 
primary  court ;  but  that  all  intendments  and  presumptions, 
consistent  with  the  statements  found  in  the  record,  will  be 
indulged  in  favor  of  the  correctness  of  the  ruling  in  the 
court  below. — See  School  Commrs  v.  Godwin,  30  Ala.  242, 
and  authorities  cited.     The  present  record  is  silent  on  the 
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question  of  the  age  of  the  petitioner.  We  do  not,  and  can 
not,  know  that  he  is  within  the  conscript  age.  There  are 
many  volunteers  in  the  provisional  army,  who  are  not  within 
conscript  age,  and  who  are  not  there  by  compulsory  enroll- 
ment. Mr.  Harlan  may  be  one  of  this  class  ;  and,  hence 
he  may  be  in  the  service  only  as  a  volunteer.  If  so,  he 
does  not  come  within  any  rule  which  exempts  him  from 
arrest,  he  being  a  commissioned  officer.  In  the  case  sup- 
posed, he  comes  precisely  within  the  rule  declared  in 
Moses  V.  Mellettf  and  McCarthy  v.  Lowther,  (supra,)  and  is 
not  exempt  from  arrest  under  the  act  of  1799,  or  of  any 
other  statute  known  to  us. 

The  petitioner  in  the  present  case  failing  to  show  that  he 
is  privileged  from  arrest,  it  is  our  duty  to  presume  that  the 
primary  court  had  a  good  and  valid  reason  for  the  judg- 
ment rendered  by  it ;  and,  hence,  we  find  no  error  in  this 
feature  of  the  case. 

[2.]  Ban  process  may  be  sued  out  by  an  agent  of  the 
plaintiff ;  and  there  was  no  error  in  allowing  the  plaintiff's 
wife  to  act  for  her  husband  in  this  behalf. 

The  writ  of  habeas  corpus  is  refused. 


WALKEE  vs.  MOCK'S  ADMINISTEATOE. 

[action  on  common  money  counts.] 

.  Competency  of  administrator  in  chief  as  icitnesa  for  administrator  de  bonis 
non. — Under  the  provisions  of  the  Code,  {^  2302,)  the  administrator 
in  chief  is  a  competent  witness  for  the  administrator  de  bonis  non,  in 
an  action  brought  by  the  latter,  in  his  representative  capacity,  to 
recover  money  which  was  paid  by  the  administrator  in  chief  through 
a  mistake  of  fact,  and  which  is  assets  of  the  intestate's  estate. 

.  Conclusiveness  of  probate  decree  declaring  estate  insolvent. — Where  a  de- 
cedent's estate  was  regularly  declared  insolvent  by  the  probate  court 
in  1849,  but  was  afterwards  settled  as  a  solvent  estate  ;  and,  on  that 
settlement,  the  administrator  was  allowed  a  credit  for  the  amount  of 
a  claim  paid  by  him,  which  had  been  jBiled  agaiust  the  estate  within 
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nine  months  after  tlio  declaratiou  of  insolvency ;  and  the  surplus 
remaiuing  in  his  hands,  after  paying  all  the  debts,  was,  by  the  decree 
of  the  court,  divided  araoug  the  several  distributees, — the  decree  of 
insolvency  does  not  conclude  a  succeeding  administrator  de  bonis  non 
who  seeks  to  recover  the  money  from  such  creditor,  from  showing, 
that  the  claim  had  been  previously  paid,  and  was  paid  by  the  admin- 
istrator in  chief  in  ignorance  of  that  fact. 

.  When  action  lies  to  recover  money  paid  by  mistake.^— If  an  administrator 
in  chief  pays  a  claim  which  is  alleged  to  be  due  from  his  intestate's 
estate,  in  ignorance  of  the  fact  that  it  has  been  already  paid,  and  is 
allowed  a  credit  for  the  payment  on  final  settlement  of  his  accountsi 
the  money  may  be  recovered  from  the  creditor,  by  a  succeeding  ad- 
ministrator de  bonis  non,  in  an  action  for  money  had  and  received. 

Appeal  from  the  Circuit  Court  of  Lowndes. 
Tried  before  the  Hon.  John  K.  Heney. 


This  action  was  brought  by  Thomas  M.  Williams,  as  the 
administrator  de  bonis  non  of  the  estate  of  Benjamin  Mock, 
deceased,  against  Mrs.  Eliza  Walker ;  and  was  commenced 
on  the  24th  February,  1860.  The  complaint  averred,  that 
the  money  sought  to  be  recovered  was  "due  by  account  on 
the  18th  February,  1856"  ;  also,  "money  had  and  received 
by  the  defendant,  on  the  18th  February,  ]856,  for  the  use 
of  the  plaintiff,  as  administrator  as  aforesaid"  ;  also,  "money 
belonging  to  the  estate  of  said  Benjamin  Mock,  deceased, 
and  paid  by  David  A.  Steele,  the  administrator  in  chief  of 
said  estate,  on  the  18th  Febi-u^ry,  1856,  for  the  use  of  said 
defendant,  and  at  her  request"  ;  and  "money  had  and  re- 
ceived by  the  defendant,  on  the  18th  February,  1856,  for 
the  use  of  David  A.  Steele,  the  administrator  in  chief  of 
said  estate,  which  money  is  assets  of  said  estate."  The 
record  does  not  show  what  pleas  were  filed. 

The  facts  of  the  case,  as  disclosed  by  the  evidence  ad- 
duced on  the  trial,  and  stated  at  greater  length  in  the  bill 
of  exceptions,  are  the  following  :  David  A.  Steele  was  the 
administrator  in  chief  of  the  estate  of  Benjamin  Mock, 
deceased,  under  appointment  by  the  orphans'  court  of 
Lowndes  county,  and  reported  said  estate  insolvent ;  and 
said  estate  was  accordingly  declared  insolvent,  by  decree  of 
said  orphans'  court,  on  the  1st  November,  1849.  On  the 
27th  April,  1850,  Mrs.  Eliza  Walker,  the  defendant  in  this 
case,  filed  as  a  claim  against  said  estate  a  judgment  in  favor 
36 
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of  Emanuel  &  Gaines,  against  Robert  Lowe,  Benjamin 
Mock,  and  George  "Walker,  who  was  at  that  time  the  hus- 
band of  said  Eliza  Walker  ;  which  judgment  had  been  pre- 
viously transfeiTed  by  the  plaintiffs  therein,  to  George  C. 
Thurber,  as  trustee  of  Mrs.  Eliza  Walker.  An  execution 
was  regularly  issued  on  this  judgment  in  May,  1851,  and 
was  levied  on  certain  slaves  as  the  property  of  said  George 
Walker.  The  slaves  were  sold  under  said  execution,  and 
were  bought  at  the  sale  by  said  Thurber,  as  trustee  of  Mrs. 
Walker,  who  was  at  that  time  the  owner  of  the  judgment ; 
and  the  execution  was  thereupon  returned  by  the  sheriff 
"satisfied  in  full."  On  the  18th  February,  1 856,  said  Steele, 
as  administrator  of  Mock,  paid  to  Mrs.  Walker,  in  satisfac- 
tion of  said  judgment,  the  sum  of  $1602  09  ;  said  payment 
being  made  with  moneys  w^hich  were  assets  of  said  intes- 
tate's estate,  and  in  ignorance  of  the  fact  that  the  judgment 
was  already  satisfied  as  above  stated.  Jn  September,  1856, 
a  final  settlement  of  said  intestate's  estate  was  made  by 
said  administrator ;  and  on  that  settlement,  it  was  ascer- 
tained by  the  decree  of  said  probate  court,  that  all  the  debts 
had  been  paid,  and  that  the  estate  was  solvent ;  and  it  was 
thereupon  settled  as  a  solvent  estate,  and  the  surplus  re- 
maining in  the  administrator's  hands  was  distributed  among 
the  distributees  of  the  estate.  On  this  settlement,  the  only 
parties  before  the  court  being  the  administrator  and  the 
distributees,  the  former  claimed  and  was  allowed  a  credit 
for  the  amount  paid  on  said  judgment,  and  was  by  the  de- 
cree of  the  court  discharged  from  the  administration.  At 
the  time  this  settlement  was  made,  the  administrator  and 
the  distributees  were  still  ignorant  of  the  fact  that  said 
judgment  had  been  previously  satisfied,  and  the  adminis- 
trator's claim  to  a  credit  for  the  payment  was  not  contro- 
verted by  the  distributees.  The  plaintiff  in  this  action  was 
duly  appointed  the  administrator  o?e  bonis  non  of  said  Mock's 
estate,  before  the  institution  of  this  suit,  and  sued  to  recover 
the  money  so  paid  by  the  administrator  in  chief.  The  plain- 
tiff offered  said  Steele  as  a  witness  on  the  trial,  and  the 
court  overruled  an  objection  to  his  competency ;  to  which 
ruling  of  the  court  the  defendant  reserved  an  exception. 
"  This   being   all   the  evidence  in   the  cause,  the  court 
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charged  the  jury,  that  if  thej  beheved,  from  the  evidence, 
that  said  Steele  was  the  administrator  of  said  Benjamin 
Mock,  appointed  by  the  probate  court  of  Lowndes  county, 
and,  as  such  administrator,  paid  to  the  defendant,  in  the 
year  1856,  out  of  the  assets  in  his  hands,  about  sixteen 
hundred  dollars,  on  a  judgment  against  said  estate  then 
claimed  and  owned  by  her ;  and  that  said  judgment  had 
been  previously  (about  1851)  paid  and  extinguished ;  and 
that  said  Steele,  at  the  time  he  made  said  payment,  was 
ignorant  of  the  fact  that  said  judgment  had  been  previously 
paid  and  extinguished,  and  under  mistake  as  to  the  fact 
thereof,  belie^dng  it  to  be  a  debt  due  by  said  estate ;  and 
that  afterwards,  in  September,  1856,  said  Steele  made  a 
final  settlement  of,  and  was  discharged  from  said  adminis- 
tration ;  and  that,  on  said  settlement,  he  claimed  and  was 
allowed  a  credit  for  the  amount  so  paid  bj  him ;  and  that 
said  Steele  and  the  distributees,  at  the  time  of  said  settle- 
ment, were  ignorant  of  the  fact  that  said  judgment  had  been 
satisfied  prior  to  its  payment  by  said  Steele ;  and  that  after- 
wards, before  this  suit  was  brought,  the  plaintiff  was  ap- 
pointed by  said  probate  court  the  administrator  de  bonis  non 
of  said  estate, — then  the  plaintiff  was  entitled  to  recover 
from  the  defendant  the  money  so  paid  to  her  hy  said 
Steele. 

"  The  court  further  charged  the  jury,  that  if  they  believed, 
from  the  evidence,  the  facts  set  forth  in  the  above  charge, 
the  plaintiff's  right  to  recover  would  not  be  defeated,  al- 
though they  might  also  believe,  from  the  evidence,  that  the 
estate  of  said  Mock  was  declared  insolvent  by  said  probate 
court  on  the  1st  November,  1849 ;  and  that  said  judgment 
was  filed  in  said  court,  as  a  claim  against  said  estate,  on 
the  27th  April,  1850 ;  and  that,  on  the  final  settlement  of 
said  Steele's  administration,  it  was  ascertained  by  the  decree 
of  said  court  that  said  estate  was  solvent,  and  that  all  the 
debts  had  been  paid ;  and  that  said  estate  was  thereupon, 
by  the  decree  of  said  court,  ordered  to  be  settled  as  a  sol- 
vent estate,  and  was  so  settled  ;  and  that  the  only  parties 
to  said  settlement  were  the  said  administrator  and  the  dis- 
tributees of  the  estate,  and  that  some  of  the  distributees 
were  minors." 
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The  defendant  excepted  to  these  charges,  and  requested 
the  court  to  instruct  the  jury  as  follows  : 

"  1.  That  if  they  find,  from  the  evidence,  that  the  money 
sought  to  be  recovered  in  this  action  was  paid  by  said 
Steele,  as  administrator  of  said  Mock's  estate,  in  settlement 
of  a  claim  held  by  the  defendant  against  said  estate,  then 
this  was  an  administration  of  the  matter  by  said  Steele, 
and,  if  he  acted  improperly  in  paying  the  same,  he  was 
liable  to  the  distributees  of  the  estate,  but  the  defendant 
was  not  Hable  to  the  administrator  de  bonis  non. 

"2.  That  if  they  find,  from  the  evidence,  that  said  Steele, 
as  the  administrator  in  chief  of  said  Mock's  estate,  paid 
the  money  sought  to  be  recovered,  on  a  claim  against  said 
estate  ;  and  that  his  payment  of  the  same  has  been  passed 
to  his  credit  as  a  voucher,  by  a  decree  of  the  probate  court 
of  Lowndes  county, — then  this  is  such  an  administration  of 
the  matter  as  will  not  permit  the  present  plaintiff  to  recover 
in  this  action. 

"  3.  That  an  administrator  de  bonis  non  is  entitled  to  the 
goods  of  the  intestate  which  remain  in  specie,  unadm  mis- 
tered by  the  administrator  in  chief  ;  and  that  if  they  find, 
from  the  evidence,  that  Steele  paid  the  money  in  contro- 
versy as  such  administrator  in  chief,  although  he  may  have 
acted  improperly  in  doiog  so,  still  it  was  such  an  adminis- 
tration as  will  prevent  a  recovery  by  the  plaintiff  in  this 
action. 

"4.  That  if  they  find,  from  the  evidence,  that  said  Steele, 
as  the  administrator  of  Mock's  estate,  paid  the  money  in 
controversy  to  the  defendant,  out  of  the  assets  of  said  es- 
tate, such  payment  does  not  create  any  Hability  against  the 
defendant,  in  favor  of  the  present  plaintiff,  although  the 
defendant  may  have  once  received  the  amount  by  the  sale 
of  George  Walker's  negroes. 

"  5.  That  if  they  find,  from  the  evidence,  that  said  Steele, 
as  the  administrator  in  chief  of  said  Mock's  estate,  made  a 
final  settlement  of  said  estate ;  and  that  all  the  parties  in 
interest  were  represented  on  said  settlement ;  and  that  the 
voucher  for  the  payment  by  Steele  to  the  defendant  of  the 
money  in  controversy  was  allowed  as  a  credit  to  said  Steele 
on  said  settlement, — then  that  decree  of  the  probate  court 
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is  conclusive  against  the  plaintiiF  in  this  action,  so  long  as 
the  same  is  in  force  and  unreversed,  and  the  plaintiff  can 
not  recover. 

"6.  That  the  estate  of  said  Mock  having  been  once  de- 
clared insolvent  by  the  probate  court  of  Lowndes  county, 
the  allowance  of  the  claim,  as  having  been  paid  by  Steele 
to  the  defendant,  by  the  decree  of  that  court,  is  final  in 
favor  of  the  defendant,  and  the  money  can  not  be  recov- 
ered in  this  action. 

"  7.  That  if  they  believe  all  the  evidence  in  the  case,  they 
must  find  for  the  defendant." 

The  court  refused  each  of  these  charges,  and  the  defend- 
ant excepted  to  their  refusal ;  and  she  now  assigns  as  error 
the  charges  given  by  the  court,  the  refusal  of  the  several 
charges  asked,  and  the  overruling  of  the  objection  to  the 
competency  of  Steele  as  a  witness  for  the  plaintiff. 

J.  F.  Clements,  and  Geo.  S.  Cox,  for  appellant. 
Watts,  Judge  &  Jackson,  contra. 

PHELAN,  J. — This  was  an  action  for  money  had  and 
received.  The  main  facts  of  the  case  are  these :  David  A. 
Steele,  who  was  the  administrator  of  the  estate  of  Benja- 
min Mock,  deceased,  reported  the  estate  as  insolvent,  and 
it  was  so  declared  or  decreed  by  the  probate  court  of 
Lowndes  county.  Among  the  claims  filed  against  the  estate 
was  one  for  $1602  09,  filed  by  the  appellant,  Ehza  Walker. 
This  was  in  the  form  of  a  judgment  originally  obtained  by 
Emanuel  <fe  Gaines  against  Bobert  Lowe,  George  Walker, 
and  Benjamin  Mock,  the  intestate  of  said  Steele,  adminis- 
trator ;  and  was  then  the  property  of  said  Eliza  Walker. 
Previous  to  the  filing  of  said  claim,  the  said  judgment  had 
been  fully  paid  and  satisfied  by  a  sale  under  execution  of 
the  property  of  George  Walker,  one  of  the  defendants  in 
the  judgment.  The  estate  of  Benjamin  Mock,  though  de- 
clared insolvent,  was  found  in  fact  not  to  be  so ;  and  the 
probate  court  proceeded  to  settle  and  decree  distribution 
among  the  lawful  distributees  of  said  estate,  as  of  a  solvent 
estate,  it  being  shown  that  all  the  debts  due  by  the  estate 
had  been  paid  and  satisfied.    Among  the  debts  shown  to 
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be  paid  was  this  claim  of  Mrs.  Walker  ;  and,  on  settlement, 
the  amount  of  it  was  allowed  to  the  administrator,  Steele, 
as  a  lawful  credit.  At  the  time  this  payment  was  made  by 
Steele,  he  was  entirely  ignorant  of  the  fact  that  said  judg- 
ment had  been  previously  paid  as  aforesaid,  as  were  also  the 
probate  court  and  the  distributees  at  the  time  of  the  set- 
tlement. Upon  said  settlement,  the  said  administrator  was 
discharged  by  the  decree  of  the  court  from  his  said  admin- 
istration. 

But  two  points  are  raised  by  the  various  charges  given 
by  the  court,  or  those  refused  ;  and  these  relate,  1st,  to  the 
competency  of  the  administrator,  Steele,  as  a  witness  for 
the  plaintiff  below,  the  administrator  de  bonis  non  of  Mock  ; 
and,  2dly,  to  the  legal  effect  of  the  settlement  by  the  pro- 
bate court  of  Lowndes,  of  the  administration  of  said  Mock's 
estate  as  a  solvent  estate,  the  same  having  been  previously 
declared  an  insolvent  estate,  and  the  claim  of  Mrs.  Walker 
filed  against  it  as  such. 

[1.]  We  think  there  can  be  no  doubt  as  to  the  compe- 
tency of  Steele  as  a  witness  for  the  plaintiff  below,  who 
was  administrator  de  bonis  non  of  Mock's  estate.  The  Code 
has  introduced  upon  the  subject  of  the  competency  of  wit- 
nesses the  rule  for  our  guidance.  The  witness  is  declared 
competent,  "unless  the  verdict  and  judgment  would  be  evi- 
dence for  him  in  another  suit."  We  can  imagine  no  case 
in  which  the  verdict  and  judgment  in  the  suit  below  could 
be  evidence  for  the  witness  Steele  "in  another  suit";  and 
must,  therefore,  hold  that  he  was  a  competent  witness  for 
the  administrator  de  bonis  non. — Code,  §  2302  ;  Harris  v. 
Plant  dt  Co.,  31  Ala.  639. 

[2. 1  We  come  next  to  consider  the  legal  effect  of  the  pro- 
ceedings in  the  probate  court,  in  connection  mth  the  claim 
filed  by  Mrs.  Walker.  If  the  fact  that  the  estate  of  Mock 
was  declared  or  decreed  an  insolvent  estate,  and  that  this 
claim  was  duly  filed  against  it  as  such,  and  was  afterwards 
paid  by  Steele,  the  administrator,  in  the  manner  above 
stated,  makes  out  a  case  of  res  adjudicata,  then  the  court 
erred,  both  in  the  instructions  given,  and  also  in  its  refusal 
to  instruct  as  requested  by  defendant ;  if  not,  the  instruc- 
tions were  properly  given,  and  the  requests  properly  refused. 
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If  it  was  res  adjudicata,  it  canDot  be  assailed  and  set  aside 
in  any  collateral  proceeding ;  if  it  was  not,  then  the  pay- 
ment of  the  claim  by  Steele,  as  administrator,  mero  motu, 
and  without  any  decree  of  the  probate  court,  would  leave 
it  in  the  condition  of  any  other  case  where  money  is  paid 
by  mistake,  which  makes  the  payee  a  trustee  for  the  payer, 
and  raises  an  implied  promise  to  pay  it  back,  on  which  suit 
may  be  instituted  as  upon  any  other  like  promise. 

And,  first,  let  us  ascertain  what  is  the  nature  of  the  order 
or  decree  of  the  probate  court,  declaring  an  estate  insolvent. 
This  court,  in  the  case  of  Middletoiis  Adrn'r  v.  3IaulVs  Adrar, 
(16  Ala.  479,)  said,  that  such  an  order  or  decree  is  only 
interlocutory.  From  its  very  nature  it  must  be,  for  it  set- 
tles nothing  as  to  the  vahdity  or  amount  of  any  claim.  All 
it  is  intended  to  effect  is  to  establish  with  reasonable  cer- 
tainty the  gi'ound  upon  which  the  court  shall  proceed  in 
the  settlement  of  an  estate.  Is  the  estate  solvent  or  insol- 
vent, becomes  an  important  preliminary  question,  which 
must  be  ascertained  before  the  court  can  proceed  with  the 
actual  settlement  or  final  determination  of  the  rights  of  the 
parties.  This  is  done  with  certain  formalities  ;  but  the  whole 
proceeding  is  but  preliminary  to  the  main  matter,  which  is 
the  settlement  of  the  respective  rights  of  the  administiator  de 
bonis  non  and  the  several  claimants.  Where  the  question  of 
solvency  is  contested,  the  statute  gives  a  right  of  appeal, 
it  is  true  ;  but  this  does  not  change  the  character  of  such  a 
contest,  or  the  decision  upon  it.  The  same  statute  gives 
the  right  of  appeal  from  an  order  or  decree  of  the  probate 
court  appointing  or  removing  an  executor  or  administrator, 
and  this  was  surely  never  esteemed  anything  but  an  inter- 
locutory order.  The  order  or  decree  declaring  an  estate  in- 
solvent is,  then,  merely  interlocutory  in  its  character,  and 
if  res  adjvdicata,  is  only  so  on  the  simple  question  of  the  sol- 
vency of  the  estate. 

The  estate  of  Mock,  as  shown  by  the  record,  was  declared 
insolvent  on  the  first  day  of  November,  1849.  After  this, 
as  the  law  then  stood  under  the  act  of  1843,  claimants  were 
allowed  six  months  to  file  their  claims ;  and  all  claims  not 
so  filed  were  to  be  forever  barred,  unless  the  assets  were 
more  than  sufficient  to  pay  such  claims,  when  the  surplus, 
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as  it  was  held  under  that  act,  in  Middleions  Adnir  v.  MauWs 
Adm'r,  (16  Ala.  479,)  was  to  be  distributed  to  such  creditors 
as  had  filed  their  claims  against  the  administrator  within 
eighteen  months,  although  they  had  neglected  to  file  them 
as  claims  against  the  insolvent  estate  within  six  months  from 
the  declaration  of  insolvency.  Since  the  Code  went  into 
operation,  and  under  the  terms  employed  in  the  Code,  we 
may  remark,  a  different  rule  has  been  observed.  As  the 
law  and  the  decisions  under  it  now  stand,  all  claims  which 
are  not  filed  within  six  months  from  the  declaration  or 
decree  of  insolvency  are  forever  barred ;  and  if  the  estate 
proves  solvent,  and  there  is  any  surplus  left,  it  must  be  ap- 
portioned among  the  distributees  of  the  estate. — See  Pur- 
year  V.  Puryear,  31  Ala.  555,  and  cases  there  cited. 

This  claim,  it  appeared,  was  filed  on  the  27th  of  April, 
1850,  within  the  six  months.  On  the  18th  of  February, 
1856,  the  claim  was  paid  by  Steele,  the  administrator  ;  and 
in  September,  lb 56,  Steele,  as  administrator,  made  a 
final  settlement  of  his  administration  of  said  estate,  in 
■which  he  was  allowed  the  payment  of  this  claim  as  a  credit. 
There  was  a  surplus  in  his  hands  after  the  payment  of  all 
the  claims  against  the  estate,  and  this  surplus  was  decreed 
to  the  distributees,  who  were  all  before  the  court ;  and  he 
was  finally  discharged  from  his  administration.  It  would 
thus  appear  from  the  record,  that  no  administrator  de  bonis 
nan  was  appointed,  as  the  act  of  1843  provides  may  be  done ; 
but  that,  as  that  act  also  provides,  the  administrator,  Steele, 
"was  continued  in  office",  to  conduct  and  settle  it  as  an  in- 
solvent estate. 

Now,  from  the  foregoing  statement  of  facts,  as  presented 
by  the  record,  it  is  manifest  that  there  never  was  any  judg- 
ment, order,  or  decree  of  the  probate  court,  upon  this  claim, 
either  as  to  its  amount,  or  as  to  its  validity.  The  admin- 
istrator, Steele,  undertook  to  pay  it  without  any  order  or 
decree  of  the  court.  He  paid  it  in  April,  1856,  and  there 
was  no  settlement  of  the  estate  made  with  the  court  until 
September  of  that  year.  He  must  have  undertaken  to  pay 
it,  and  did  actually  pay  it,  then,  upon  his  own  responsibihty. 
It  was  his  own  act  as  administrator,  in  the  common  coiu-se 
of  his  administration,  and  without  any  shelter  or  protection 
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such  as  an  order  or  decree  of  the  court  would  give ;  and 
would  be  so  held  under  any  proceeding  against  him  in 
which  it  might  be  called  in  question.  The  subsequent  set- 
tlement of  the  estate  with  the  probate  court,  when  it  was 
shown  that  all  the  debts  were  paid,  and  this  among  them, 
and  when  the  surplus  remaining  in  his  hands  was  decreed 
to  the  distributees,  who  were  the  only  parties  before  the 
court,  cannot  alter  or  affect  its  character.  The  allowance 
of  this  claim  as  a  voucher,  in  the  account  of  the  adminis- 
trator upon  that  settlement,  showing  how  he  had  adminis- 
tered the  assets,  is  not  a  decision,  or  judicial  act  of  the 
court,  which  affects  the  party  whose  claim  had  been  paid. 
Her  claim  had  been  paid  in  full  by  the  administrator,  and 
she  had  no  further  interest  to  look  after  or  prosecute.  The 
claim  was  paid,  and  he  held  a  receipt  for  the  payment,  as  a 
voucher  to  show  how  he  had  administered  the  assets.  No 
contest  could  ever  arise  in  the  probate  court,  as  to  the 
amount  or  validity  of  the  claim  filed,  after  "nine  months" 
from  the  time  when  the  estate  was  declared  insolvent ;  and 
more  than  nine  months  having  elapsed,  both  the  adminis- 
trator and  the  claimant  were  compelled  to  regard  any  right  to 
contest  the  claim  in  that  court  as  closed  and  precluded.  If 
wrongfully  paid,  the  distributees,  I  admit,  upon  the  settle- 
ment with  them  respecting  the  surplus,  might  contest  with 
the  administrator  the  allowance  of  such  a  voucher ;  but 
that  would  be  a  contest  between  the  administrator  and  the 
distributees,  and  would  be  res  adjiidicata  as  between  them. 
But  say  that  the  distributees  had  contested  this  voucher 
and  allowance,  and  had  done  so  successfully,  and  had  made 
the  administrator  account  again  for  the  money  wrongfully 
paid  to  Mrs.  Walker,  through  mistake ;  can  there  be  any 
law  or  justice  in  saying,  that  because  they  had  succeeded, 
in  this  contest  with  the  administrator,  in  shelving  that  the 
money  had  been  wrongfully  paid,  that  Mrs.  Walker  should 
have  the  right  to  plead  that  as  a  judgment  in  her  favor, 
when  sued  for  the  money  she  had  improperly  received  ?  It 
amounts  to  this  :  one  party  has  the  right  to  plead  and  to 
show  that  money  has  been  wrongfully  paid  by  his  con- 
testant to  a  third  party,  and  the  party  who  received  the 
money  wrongfully  has  the  right  to  plead  that  judgment  in 
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bar  of  a  suit  to  recover  back  the  money.  The  rule  of  res 
adjudicata  does  not  surely  intend  to  put  an  end  to  legisla- 
tion on  terms  so  unjust  and  unreasonable.  As  the  case  is 
presented,  the  payment  by  Steele  was  like  any  other  pay- 
ment made  by  an  administrator  at  his  own  election,  and 
without  contestation,  or  order  of  court ;  and  being  such,  if 
he  paid  a  claim  the  second  time,  through  mistake,  which 
had  been  previously  paid,  he  can  rightfully  sue  in  assumpsit 
to  recover  it  back ;  or  an  administrator  de  bonis  who  succeeds 
him  can  do  the  same  thing,  if  the  payment  by  the  adminis- 
trator in  chief  has  been  allowed  to  him  as  a  credit  in  the 
settlement  of  his  administration. 

But,  if  there  be  no  force  in  the  general  reasoning  already 
employed,  this  question  of  res  adjudicata  is  set  to  rest,  I 
think,  by  the  very  terms  of  the  statute  of  1848,  under  which 
this  estate  was  declared  insol  v^ent,  and  the  claim  filed.  That 
statute,  in  the  11th  section,  after  providing  when  and  how 
the  executor  or  administrator  of  an  insolvent  estate  shall 
make  settlement,  uses  these  words :  "And  at  such  settle- 
tlement,  the  court  shall  adjudge  and  decree  to  each  creditor^ 
whose  claim  shall  have  been  allowed,  as  herein  provided,  his 
ratable  proportion,"  <fec. — Acts  1842-3,  p.  37.  It  is  not 
pretended  that  any  such  judgment  or  decree  of  her  ratable 
proportion  was  rendered  in  favor  of  Mrs.  Walker  in  this 
instance.  The  record  shows,  in  fact,  that  no  such  judgment 
or  decree  was  rendered  in  favor  of  any  one  of  the  creditors ; 
and  without  it,  we  are  of  opinion,  that  no  claim  paid  by 
the  administrator,  either  as  to  its  amount,  validity,  or  in  any 
other  respect,  ever  received  the  impress  of  res  adjudicata, 
so  far  as  the  said  creditors  are  concerned. 

There  is  no  error  in  the  rulings  of  the  court,  and  the 
judgment  below  is  affirmed. 
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CARTER'S  HEIRS  vs.   CARTER'S  ADM'RS. 

[final  settlement  of  decedent's  estate.] 

1.  Void  condilions. — A  void  condition,  annexed  to  a  legacy  or  devise,  if 
precedent,  defeats  the  bequest ;  if  subsequent,  has  no  effect. 

2.  Savie  ;  testamentary  provision  for  emancipation  of  slaves,  or  privilege  to 
go  at  large, — Under  the  constitution  and  laws  of  this  State  in  May, 
1861,  a  testamentary  provision  for  the  emancipation  of  slaves,  or  for 
the  privilege  of  going  at  large  and  enjoying  the  profits  of  their  own 
labor,  was  void ;  and  a  devise  or  legacy,  the  vesting  of  which  was 
made  to  depend  on  the  precedent  condition,  that  certain  slaves, 
which  belonged  to  the  father  of  the  legatees,  should  be  manumitted 
by  him,  or  suffered  to  go  at  large  and  enjoy  the  proceeds  of  their  own 
labor,  was  defeated  by  such  void  condition. 

3.  Jurisdiction  of  prohate  court,  in  settlement  and  distribution  ofdecedcnfa 
estate. — Where  all  the  property  of  a  testator  has  been  distributed,  by 
order  of  the  probate  court,  at  the  instance  of  the  administrators, 
according  to  the  provisions  of  the  will,  that  court  has  no  jurisdiction, 
on  the  petition  of  the  testator's  heirs-at-law  and  next  of  kin,  to 
render  a  decree  against  the  administrators,  on  final  settlement,  on 
the  basis  that  the  provisions  of  the  will  are  void  :  the  remedy  of  the 
heirs  is  in  chancery. 

Appeal  from  the  Probate  Court  of  Clarke. 

In  the  matter  of  the  final  settlement  and  distribution  of 
the  estate  of  Claiborne  Carter,  deceased,  by  Samuel  T. 
Boykin  and  Robert  D.  James,  administrators  with  the  will 
annexed,  at  the  instance  of  Benjamin  W.  Carter  and  others, 
as  heirs-at-law  and  next  of  kin.  Said  Claiborne  Carter 
died  in  said  county,  where  he  resided,  in  May,  1861,  after 
having  made  and  published  his  last  will  and  testament, 
which  was  dated  the  20th  June,  1853,  and  which  contained 
a  clause  in  the  following  words : 

"  After  paying  all  my  debts  and  funeral  expenses,  I  give, 
bequeath,  and  devise,  unto  Francis  B.  James,  Maria  C. 
James,  and  Robert  D.  James,  junior,  children  of  Robert 
D.  James,  all  my  estate,  real  and  personal ;  to  have  and 
hold  the  same,  after  my  death,  forever  ;  on  this  condition 
nevertheless,  that  the  said  Robert  D.  James  do,  immediately 
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after  my  death,  manumit  and  set  free  seven  certain  negro 
children  owned  by  him,  and  now  in  his  poses sion  in  Clarke 
county,  to- wit :  John,  Wesley,  and  Albert,  yellow  boys,  and 
also  Milly,  Mary,  and  Alabama,  (all  brothers  and  sisters, 
and  children  of  Ellen,  now  dead,)  and  Ellen,  a  child  of  said 
Milly,  and  also  all  the  children  that  any  of  the  said  negroes 
may  hereafter  have.  And  if  said  Robert  D.  James  shall 
fail  to  give  the  said  negroes  their  freedom,  as  far  as  the 
laws  of  the  State  will  permit,  or  so  that  they  may  enjoy 
their  liberty,  and  the  profits  and  results  of  their  own  work 
and  labor ;  or  should  said  slaves  be  kept  at  work,  against 
their  own  will,  after  my  death ;  or  should  they  ever 
be  sold,  carried  away,  or  in  any  way  disposed  of,  either  by 
said  James,  his  children,  heirs,  creditors,  or  any  one  claim- 
ing under  or  through  him,  so  that  they  are  deprived  of 
hberty  of  working  for  themselves,  and  of  disposing  as  they 
please  of  their  o^v^l  time,  under  the  laws  of  the  State ;  or 
should  they  hereafter  ever  be  taken  for  the  debts  of  any  of 
the  children  of  said  James,  or  their  heirs,  and  put  into  a 
state  of  slavery, — then  this  devise  and  bequest  to  be,  and 
in  that  event  is  hereby  declared  to  be,  utterly  void,  and  all 
my  estate  is  to  revert  to  my  next  of  kin  and  legal  heirs. 
The  true  intent  of  this  will  is,  to  give  all  my  property  for  the 
liberty  and  freedom  of  the  said  negroes,  so  that  they  may 
enjoy  the  same  as  far  as  the  law  of  the  land  will  allow,  and 
good  conscience,  honesty  and  right  will  protect.  And  I  do 
make  and  constitute  the  said  donees,  Frank,  Maria,  and 
Bobert,  agents  and  guardians  of  said  negroes,  to  see  to  and 
protect  them  in  their  hberty  and  rights  ;  and  if  either  the 
said  Frank,  Maria,  or  Robert  die,  thispower  is  to  go  to  the 
survivor  thereof.  If  either  of  the  donees,  Frank,  Robert 
or  Maria,  die  before  me,  then  the  survivors  thereof  who 
may  be  Uving  at  my  death  shall  take  under  this  will." 

Said  decedent's  will  was  duly  proved  and  admitted  to 
probate  in  said  county,  on  the  17th  June,  1861 ;  and,  on 
the  same  day,  letters  of  administration  on  his  estate,  with 
the  will  annexed,  were  granted  to  Samuel  T.  Boy  kin  and 
Robert  D.  James,  jr.  On  the  10th  December,  1861,  said 
probate  court  rendered  a  decree,  in  the  matter  of  said 
estate,  which  was  as  follows :  "  Samuel  T.   Boykin  and 
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Robert  D.  James,  the  administrators  with  the  will  annexed 
of  Claiborne  Carter,  deceased,  having  filed  in  this  court 
their  petition  in  writing,  setting  forth  that  said  estate  is 
solvent,  and  that  with  the  money  on  hand,  and  the  crop 
which  will  be  made  and  on  hand,  there  will  be  ample  funds 
on  hand  for  the  payment  of  the  debts  due  by  the  said 
deceased ;  and  further,  that  they  desire  a  decree  of  said 
court,  authorizing  them  to  divide  the  negroes  and  personal 
property  of  said  estate  among  those  entitled  under  the  will 
of  said  decedent,  all  of  whom  are  of  mature  age  :  It  is 
therefore  ordered  by  the  court,  that  Thomas  J.  Nichols " 
and  four  other  persons  "  be,  and  they  are  hereby,  appointed 
commissioners  to  divide  the  negroes  and  personal  property 
of  said  estate,  consisting  "  &c.,  (specifying  the  names  and 
ages  of  the  negroes,  and  describing  the  other  personal 
property,)  "  among  those  entitled  under  the  will  of  said 
decedent,  to- wit :  Francis  B.  James,  Bobert  D.  James,  and 
Maria  C.  Boykin,  wife  of  Samuel  T.  Boykin,  each  of  whom 
is  entitled  to  one-third  of  said  property ;  and  that  said 
commissioners  return  their  proceedings  in  the  premises  on 
the  2d  day  of  January,  18fi2."  Under  this  order,  the 
negroes  and  other  personal  property  were  divided  by  the 
commissioners,  and  a  return  of  the  division  was  made  by 
them  to  the  court  on  the  21st  December,  18  ■^>1. 

On  the  6th  April,  1863,  a  citation  was  ordered  by  the  court  to 
said  administrators,  requiring  them  to  file  their  accounts  and 
vouchersfor  a  final  settlement;  the  order  appearing  on  its  face 
to  be  made  by  the  court  ex  mero  motu.  The  administrators 
accordingly  filed  their  accounts,  and  the  11th  May,  1863, 
was  appointed  for  the  settlement,  notice  of  which  was 
ordered  to  be  published  ;  but  the  settlement  was  postponed 
on  that  day,  until  the  1 7th  August  then  next.  On  the  30th 
July,  1863,  a  petition  was  filed  in  said  court  by  Benjamin 
W.  Carter,  on  behalf  of  himself  and  several  other  persons, 
as  heirs-at-law  and  next  of  kin  of  said  Claiborne  Carter, 
alleging  that  the  provisions  of  the  will  were  void,  and  pray- 
ing that,  on  the  final  settlement,  all  the  property  of  the 
estate  might  be  divided  among  them.  The  administrators 
filed  an  answer  to  the  petition,  denying  the  asserted  interest 
of  the  petitioners  in   the  estate,  alleging  the  validity  of  the 
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provisions  of  the  will,  and  setting  up  the  division  and  dis- 
tribution of  the  property  under  the  order  of  the  probate 
court  as  above  stated.  The  petitioners  filed  a  replication 
to  this  answer,  asserting,  1st,  that  they  were  the  heirs-at- 
law  and  next  of  kin  of  the  decedent ;  2d,  that  the  provis- 
ions of  his  will  were  void  ;  and,  3d,  that  the  alleged  division 
and  distribution  of  the  property  was  void,  because  made 
without  notice  to  them  ;  and  issue  was  joined  between  them 
and  the  administrators  on  these  several  averments.  On  the 
trial,  as  the  bill  of  exceptions  shows,  the  petitioners  ad- 
duced evidence  of  their  heirship,  and  read  in  evidence  all 
the  orders  and  decrees  of  said  court  in  the  matter  of  said 
estate,  as  above  mentioned  ;  "all  of  which  testimony  was 
offered  and  read  without  objection."  It  was  admitted,  that 
Robert  D.  James,  senior,  died  on  the  2d  November,  1860, 
after  having  made  and  published  his  last  will  and  testament, 
which  was  dated  the  18  th  August,  1858,  and  was  duly 
admitted  to  probate  in  said  county,  after  his  death  ;  "  also, 
that  his  executors,  the  trustees  of  these  Carter  negroes* 
appeared  in  court,  and  insisted  on  their  right  to  hold  said 
negroes  under  the  directions  of  said  will ;  and  that  said 
negroes  had  been  treated  with  kindness,  and  given  as  much 
liberty  as  was  permitted  by  law  ;  and  that  they  still  hold 
said  negroes  in  their  custody,  according  to  the  trusts  in  the 
will  of  said  James,  and  in  compliance  therewith  ;  also,  that 
said  Claiborne  Carter  died  about  the  24th  April,  1861,  and 
left  no  widow,  children,  or  descendants  of  children,  so  far 
as  is  known."  The  administrators  read  in  evidence,  without 
objection,  the  will  of  said  Robert  D.  James,  the  5th  item  of 
which  was  as  follows  : 

"  Whereas  Claiborne  Carter,  of  said  county  of  Clarke, 
by  his  will  dated  the  20th  June,  1853,  and  witnessed  by  W. 
S.  Trigg,  Wm.  C.  Whitaker,  and  David  J.  Whitaker,  did 
provide  that,  at  his  death,  certain  property,  therein  named 
and  specified,  should  vest  in  and  become  the  property  of 
Francis  B.  James,  Maria  C.  James,  (now  Maria  C.  Boy  kin,) 
and  Robert  D.  James,  upon  certain  conditions  and  limita- 
tions :  Now,  in  consideration  of  said  bequests,  and  in  full 
belief  th  it  the  provisions  of  said  will  are  in  good  faith  to 
be  carried  into  effect,  and  upon  the   express  condition  that 
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the  slaves  and  other  property  in  said  will  devised  and  be- 
queathed to  Francis  B.  James,  Maria  C.  Boy  kin,  and  Robt. 
D.  James,  shall,  at  the  death  of  the  said  Claiborne  Carter,  be 
delivered  up  to  them,  as  provided  in  said  will ;  then,  and  in 
that  event,  I  give  and  bequeath  unto  my  son,  Francis  B. 
James,  the  slaves  hereinafter  named,  and  which  are  excepted 
from  the  residuary  clause  of  my  will,  to- wit:  John  Carter, 
Albert  Carter,  Wesley  Carter,  Milly  Carter  and  her  chil- 
dren (Ellen,  Edward,  and  Claiborne),  Mary  Carter  and  her 
child  (Margaret),  and  Alabama  Carter,  and  their  increase 
from  the  date  of  this  my  will ;  in  trust,  however,  and  upon 
the  following  purposes— that  is  to  say,  that  from  and  after 
the  death  of  Claiborne  Carter,  the  said  Francis  B.  James, 
his  heirs,  or  assigns,  shall,  in  no  case,  and  upon  no  pretext 
or  pretense  whatever,  exact,  compel,  or  require  personal 
service  or  labor,  or  the  hires,  proceeds,  or  prodts  thereof,  of 
or  from  the  said  slaves ;  but  that  the  said  slaves  shall  be 
allowed  their  own  time  and  service,  with  the  profits  and 
moneys  arising  therefrom,  with  full  and  free  privilege  and 
permission  to  go,  return,  live  and  reside  whithersoever  they 
may  desire  or  select,  without  molestation,  let,  or  hindrance, 
from  or  by  the  will,  order,  or  authority  of  the  said  trustee, 
Francis  B.  James ;  and  that  they  shall,  under  all  circum- 
stances, and  in  all  respects,  be  allowed  the  rights,  immunities 
and  privileges  of  free  white  citizens,  when  the  same  are  not 
inconsistent  with  the  laws  of  the  State  ;  and  at  the  death 
of  the  said  Francis  B.  James,  it  is  my  wish  that  my  son, 
Bobert  D.  James,  shall  assume  and  execute  this  trust,  in 
manner  and  form  as  above  mentioned ;  and  at  the  death  of 
my  son,  Bobert  D.  James,  it  is  my  wish  and  desire  that  my 
daughter,  Maria  C.  Boykin,  shall  assume  and  execute  this 
trust,  in  manner  and  form  as  aforesaid." 

The  above  being  all  the  evidence  adduced,  the  court  dis- 
missed the  petition  of  the  distributees  and  heirs-at-law  ;  to 
which  they  reserved  a  bill  of  exceptions,  and  which  they 
now  assign  as  error. 

B.  C.  ToRREY,  for  appellants. 
Dargan  &  Taylor,  contra. 
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STONE,  J. — The  rule  in  regard  to  void  conditionsis  too 
well  settled  to  require  elaboration.  If  the  void  condition 
be  precedent,  it  defeats  the  whole  instrument  or  convey- 
ance. If  it  be  subsequent,  the  conveyance  stands,  and  the 
condition  alone  is  defeated. — See  2  Story's  Equity,  §  1306  ; 
Weathersby  v.  WeatJwrsby,  13  Sm.  &  Mar.  685  ;  1  Jarman 
on  Wills,  806,  et  seq. 

[2.]  The  clause  of  Claiborne  Carter's  wiU,  which  raises 
the  issue  in  this  cause,  presents  the  case  of  a  conditional 
testamentary  disposition.  Some  of  the  conditions  we  re- 
gard as  precedent,  and  some  as  subsequent ;  that  is,  the 
will  requires  certain  things  to  be  done  before  its  disposi- 
tions take  effect,  and  provides  that  certain  other  things, 
done  or  suffered  after  the  will  by  its  terms  takes  effect, 
shall  divest  the  title  out  of  the  beneficiaries  therein  named. 
To  prove  the  correctness  of  this  view,  let  us  suppose,  that 
after  Claiborne  Carter  made  his  will,  no  responsive  or  cor- 
responding provision  had  been  made  by  Robert  D.  James, 
or  those  claiming  under  him ;  that  he  and  they  had  re- 
mained entirely  silent  as  to  any  and  all  disposition  of  the 
seven  negro  children,  John,  Wesley,  &c.  All  will  admit 
that,  in  such  case,  the  children  of  Robert  D.  James  never 
would  have  taken  under  the  will  of  Claiborne  Carter.  The 
primary  condition  was  to  precede  the  vesting  of  the  devise 
and  bequest ;  and  it  was  to  take  effect  immediately  after 
the  death  of  Claiborne  Carter.  The  language  of  the  will 
is  :  "I  give,  bequeath,  and  devise,  unto  Francis  B.  James," 
&c.,  "  all  my  estate,  real  and  personal ;  to  have  and  to  hold 
the  same,  after  my  death,  forever  ;  on  this  condition  never- 
theless, that  the  said  Robert  D.  James  do,  immediately 
after  my  death,  manumit  and  set  free  seven  certain  negro 
children,"  &c.  These  words  have  all  the  properties  of  a 
condition  precedent. 

There  is  some  obscurity  in  the  language  of  Claiborne 
Carter's  will,  caused  by  the  words,  "  as  far  as  the  laws  of 
the  State  will  permit,"  and  "  as  far  as  the  laws  of  the  land 
will  allow."  We  have  carefully  considered  the  clause  un- 
der discussion,  and  come  to  the  conclusion,  that  these 
words  were  inserted  to  meet  the  obstacles  which  the  law 
interposed  to  the  absolute  emancipation  of  the  seven  negro 
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children.  There  are  other  conditions,  which  we  think  these 
words  do  not  quahfy  or  limit.  Of  this  class  we  consider 
the  foUowing :  "  So  that  they"  [the  negroes]  "  may  enjoy 
their  liberty,  and  the  profits  and  results  of  their  own  work 
and  labor."  We  think  the  testator  clearly  intended  that 
the  privilege  here  provided  for — namely,  that  of  enjoying 
their  own  liberty,  and  the  profits  of  their  labor — was  to  be 
the  least  condition  on  which  the  children  of  Robert  D- 
James  were  to  take  under  his  (Carter's)  will. 

The  argument,  then,  leads  to  this  :  The  devise  and  be- 
quest were  to  take  efi'ect  only  on  the  alternate  conditions 
precedent — namely,  that  the  seven  negro  children  were  to 
be  emancipated ;  or,  failing  in  that,  they  were  to  enjoy 
their  liberty  and  the  profits  of  their  labor.  Each  of  these 
conditions  is  violative  of  the  positive  law  of  the  land.  At 
the  time  this  will  took  effect  by  the  death  of  the  testator, 
both  the  constitution  and  statute  of  the  State  inhibited  the 
emancipation  of  slaves. — See  Acts  1859-60,  p.  28  ;  Consti- 
tution of  Alabama,  art.  VI,  title  slavery,  section  1.  And 
our  statute  and  the  policy  of  the  law  also  forbade  that 
slaves  should  enjoy  their  liberty  and  the  profits  of  their 
labor.  It  is  the  poUcy  of  our  law  that  slaves  shall  remain 
under  the  direction  and  control  of  their  owner,  and  not  go 
at  large.  They  cannot  enjoy  their  liberty  and  the  profits 
of  their  labor,  without  violating  section  1005  of  the  Code, 
except  in  the  mode  for  which  that  section  provides ;  and 
there  is  no  pretense  that  the  clause  of  this  will  contem- 
plates the  license  which  that  section  tolerates. 

It  results  from  what  we  have  said,  that  the  dispositions 
of  Claiborne  Carter's  will,  in  favor  of  the  children  of  Rob- 
ert D.  James,  are  inoperative,  because  they  depend  on  a 
condition  precedent  which  is  illegal  and  void. 

[3.]  Having  construed  Claiborne  Carter's  will,  we  feel 
bound  to  declare,  that  the  probate  court  rightly  dismissed 
the  petition  in  this  case.  The  property  had  been  divided 
under  the  will,  on  the  basis  that  its  dispositions  are  valid. 
The  property,  under  that  division,  has  passed  into  other 
hands,  and  is  beyond  the  reach  or  control  of  the  admin- 
istrators, and  of  any  process  the  probate  court  can  issue. 
The  administrators,  being  the  actors,  and  parties  to  the 
37 
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divisioD,  cannot  re- possess  themselves  of  the  property. 
Pistole  V.  Street,  5  Porter,  64 ;  Weir  v.  Davis,  4  Ala.  442  ; 
Dearman  v.  Dearman,  4  Ala.  521 ;  Famhro  v.  Gantt,  12  Ala. 
298 ;  Ventris  v.  Smith,  10  Peters,  161  ;  1  Story's  Equity, 
§§  90-1-2.  The  remedy  of  the  heirs-at-law  and  next  of  kin 
of  Claiborne  Carter  is  in  chancery. — Hunley  v.  Hunley, 
15  Ala.  91. 
The  decree  of  the  probate  court  is  affirmed. 


MOODY  vs  McCOWN. 

[keal  actiox  in  xatuke  of  ejectment.] 

1.  AdmisslMUty  of  parol  evidence  to  vary  ibriting. — Where  a  written  agree- 
ment is  entered  into  betAveen  three  of  a  decedent's  children  and  two 
of  his  sons-in-law,  respecting  the  division  and  disposition  of  his  lauds 
and  slaves,  which  pnrports  on  its  face  to  allot  to  the  sons-in-law,  in 
their  own  right,  certain  portions  of  the  property,  parol  evidence  can- 
not be  received,  at  law,  to  show  that  their  portions  were  intended 
and  understood  to  be  allotted  to  them  in  right  of  their  wives,  or  for 
the  use  of  their  wives. 

2.  Objetiion  to  illegal  evidence. — When  parol  evidence  is  improperly  ad- 
mitted by  the  primary  court,  to  vary  or  contradict  a  written  instru- 
ment, the  failure  to  object  to  it  is  not  a  waiver  of  its  illegality,  and 
does  not  require  or  authorize  the  appellate  court  to  consider  it  in  con- 
struing the  writing. 

3.  Construction  and  effect  of  agreement  respecting  disposition  of  decedent's 
estate. — An  agreement  in  writing,  executed  by  and  between  three  of 
a  decedent's  children  and  two  of  his  sons-in-law,  which  recites  that 
another  son-in-law  is  dissatisfied  with  the  provision  made  for  him 
in  the  dcedent's  will,  and  proposes  to  take  a  specified  sum  for  his 
interest  in  the  estate ;  authorizes  the  administrator  to  pay  him 
that  sum  out  of  the  assets  of  the  estate,  "on  his  executing  to  the 
undersigned  an  assignment  of  all  his  interest;"  then  recites  that, 
''in  the  event  of  the  conteniplated  settlement,  the  undersigned 
will  own  all  the  real  estate  of  which  said  J.  .1.  [decedent]  died 
seized  and  possessed,  and,  as  they  cannot  divide  it  into  five  parts 
advantageously,  they  agree  to  dispose  of  a  part  of  it  as  follows  :  that 
M.  W.  J.  shall  take"  a  certain  tract  which  is  described,  at  a  specified 
price,  and  that  two  of  the  other  parties  should  each  take  a  designated 
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tract  at  a  specified  price  ;  and  then  provides  tliat  the  estimated  price 
of  the  laud,  or  'proceeds,"  shall  be  so  distributed  among  the  five 
parties  as  to  equalize  their  respective  portious,— is  an  agreement  for 
the  sale,  and  not  for  the  division  or  partition  of  the  lands,  and,  not 
being  under  seal,  does  not  convey  the  legal  title ;  but,  coupled  with 
possession,  and  payment  of  the  stipulated  price,  conveys  a  complete 
equitable  title,  which  will  support  a  bill  for  specific  performance. 
4.  Pre8umj)tion  of  injury  from  error.— An  erroneous  charge  in  favor  of  the 
plaintiff,  which  authorizes  the  jury  to  find  a  larger  verdict  for  him 
than  he  is  entitled  to  recover,  will  work  a  reversal  at  the  instance  of 
the  defendant,  although  the  evidence  shows  that  the  plaintift'  was 
entitled  to  recover  a  smaller  amount,  and  the  defendant  failed  to  ask 
an  explanatory  charge. 

Appeal  from  the  Circuit  Court  of  Tuskaloosa. 
Tried  before  the  Hon.  Wm.  S.  Mudd. 

This  action  was  brought  by  Mrs.  Nancy  A.  McCown, 
against  Washington  Moody  ;  was  commenced  on  the  12th 
January,  1860,  and  sought  to  recover  a  tract  of  land,  which 
was  thus  described  in  the  complaint :  "the  east  half  of  the 
south-east  quarter  of  section  thirty -four,  in  township  twenty- 
one,  range  eleven,  west ;  and  the  west  half  of  the  north- 
west quarter  of  section  two,  in  township  twenty- two,  range 
eleven,  west ;  and  the  north-east  quarter  of  section  three 
in  the  same  township  and  range  last  above  named,  esti- 
mated to  contain  three  hundred  and  twenty  acres."  The 
defendant  pleaded  not  guilty,  and  the  statute  of  limitations 
of  ten  years ;  and  issue  was  joined  on  those  pleas,  "in  short 
by  consent."  The  lands  in  controversy  once  belonged  to 
James  Jenkin-s,  who  was  the  plaintiff's  father,  and  who  died 
in  Tuskaloosa  county,  in  the  year  18;J4  ;  and  were  purchased 
by  the  defendant,  on  the  3d  February,  1840,  at  sheriff's 
sale  under  execution  against  Alexander  McCown,  who  was 
the  plaintiff's  husband.  The  plaintiff  claimed  the  land 
under  an  alleged  division  of  the  real  estate  belonging  to 
said  James  Jenkins,  among  the  several  heirs-at-law  who 
were  interested  therein  ;  and  to  prove  her  title,  offered  in 
evidence  the  alleged  agreement,  of  which  the  following  is 
a  copy : 

"Whereas  Blake  B.  Jones,  being  dissatisfied  with  the 
provision  in  his  favor  made  by  the  last  will  and  testament 
of  James  Jenkins,  late  of  Tuskaloosa  county,  Alabama, 
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deceased,  has  proposed  to  take  for  his  interest  in  the  estate 
of  said  decedent  the  sum  of  one  thousand  dollars  ;  there- 
fore, the  undersigned,  heirs  and  devisees  of  the  said  dece- 
dent, do  hereby  consent  that,  for  the  purpose  of  effecting 
such  compromise,  the  administra*:or  shall  give  the  said  sum 
of  one  thousand  dollars,  out  of  the  estate,  upon  the  said 
Blake  B.  Jones  executing  to  the  undersigned  an  assignment 
of  all  his  interest  in  right  of  his  wife,  Elizabeth  D.,  (late 
Elizabeth  Jenkins,)  in  and  to  said  estate.  And  whereas  the 
portions  of  personal  property  falling  to  us  under  the  will 
heing  unequal  in  value,  owing  in  part  to  the  death  of  two 
negro  boys,  named  Henry  and  Adam,  (children  of  Esther,) 
of  the  portion  of  Martha  W.  Jenkins,  and  to  the  death  of 
Elsey,  a  woman,  and  her  child,  (named  Rhoda,)  of  the  por- 
tion of  Alexander  McCown  in  right  of  his  wife,  Nancy  A. 
M.,  (late  Nancy  A.  M.  Jenkins,)  of  which  they  never  had 
possession  ;  therefore,  for  the  purpose  of  effecting  an  equaU- 
zation  of  some  of  said  portions,  and  of  preventing  the 
trouble  of  collecting  the  negroes  together  for  an  appraise- 
ment, (the  same  having  been  distributed  according  to  the 
will,  before  the  granting  of  letters  of  administration,) 
we  agree  that  our  portions  of  the  negroes  of  the  estate 
then  Kving  were,  on  the  1st  day  of  January  last,  of  the 
description  and  value  following."  (The  names  and  values 
of  the  negroes  belonging  to  the  several  parties  are  then  set 
out  in  the  agreement,  showing  that  "John  M.  Jenkins' 
negroes  amount  to  $2,192";  "Martha  W.  Jenkins'  negroes 
amount  to  $2,412";  "Eliza  Jenkins'  negroes  amount  to 
$2,479";  "John  H.  Lee's  negroes,  in  right  of  his  wife  Agnes 
M.,  (late  Agnes  M.  Jenkins,)  amount  to  §2,936";  and  "Alex- 
ander McCown's  negroes,  in  right  of  his  wife,  Nancy  A.  M., 
(late  Nancy  A.  M.  Jenkins,)  amount  to  S2,386.") 

"Li  the  event  of  the  contemplated  settlement  with  Blake  B. 
Jones,  the  undersigned  will  own  all  the  real  estate  of  which 
the  said  James  Jenkins  died  seized  and  possessed  ;  and,  as 
they  cannot  divide  it  into  five  parts  advantageously,  they 
agree  to  dispose  of  a  part  of  it,  as  follows  :  that  Martha 
W.  Jenkins  shall  take  the  south-east  quarter  of  section  six, 
nineteen  acres  off  the  north  end  of  the  east  half  of  the 
north-east,  and  also  the  west  half  of  the  north-east  quar- 
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ter  of  section  seven,  in  township  twenty-one,  of  range  ten, 
west,  containing  about  two  hundred  and  fifty-nine  acres  of 
land,  more  or  less,  for  the  sum  of  one  thousand  dollars ; 
that  John  H.  Lee  shall  take  the  north-east  and  north-west 
quarters  of  section  eight,  in  township  twenty-one,  of  range 
ten,  west,  containing  about  three  hundred  and  twenty  acres 
of  land,  more  or  less,  known  as  the  '  Cook  place ;'  also, 
that  part  of  the  south-east  quarter  and  east  half  of  section 
five,  in  the  same  township  and  range,  which  lies  south  of 
the  middle  of  the  large  branch  running  through  said  half- 
quarter,  (quantity  unknown,)  for  the  sum  of  fifteen  hundred 
dollars  ;  that  Alexander  McCoion  sliall  take  the  east  half  of  the 
south-east  quarter  of  section  thirty-four,  in  toivnship  tiventy" 
one,  of  range  eleven,  west,  and  the  west  half  of  the  north-west 
quarter  of  section  two,  and  tJw  north-east  quarter  of  section 
three,  in  township  twenty-two,  of  range  eleven,  west,  estimated 
to  contain  three  hundred  and  twenty  acres  and  tivdve-hundredths 
of  an  ojcfre,  at  the  sum  of  fifteen  hundred  dollars.  The  aggre- 
gate amount  of  the  three  last-mentioned  sums  for  the  land 
would  be  four  thousand  dollars,  and  would  be  coming  to 
the  undersigned  in  equal  portions,  but  for  the  inequality  in 
value  of  their  portions  of  the  personal  property.  For  the 
purpose,  therefore,  of  making  the  portions  of  Martha  W. 
Jenkins,  John  H.  Lee,  and  Alexander  McCown  equal,  it  is 
agreed  that,  of  the  three-fifths  of  the  proceeds  of  the  land, 
Martha  W.  Jenkins  shall  first  receive  the  sum  of  five  hun- 
dred and  twenty-four  doUars,  Alexander  McCown  shall  re- 
ceive the  sum  of  five  hundred  and  fifty  dollars,  and  the 
residue  of  said  three-fifths  of  said  proceeds  shall  be  equally 
divided  between  the  said  Martha  W.  Jenkins,  John  H.  Lee, 
and  Alexander  McCown.  The  remaining  two-fifths  of 
said  proceeds  will  be  divided  between  John  M.  Jenkins 
and  Elias  Jenkins.  It  is  also  agreed,  that  this  instrument 
shall  be  recorded  in  the  orphans'  court  of  Tuskaloosa 
county.  Given  under  our  hands,  this  26th  day  of  February, 
1835." 

(Signed  by  John  M.  Jenkins,  Alexander  McCown,  Martha 
W.  Jenkins,  John  H.  Lee,  and  E.  Jenkins.) 

The  plaintiff  also  read  in  .evidence,  without  objection. 


590  ALABAMA. 


Moody  V.  McCown. 


the  depositions  of  said  John  H.  Lee  and  Mrs.  Martha  W. 
Hair  (formerly  Jenkins).  Mrs.  Hair  testified,  "that  after 
the  death  of  said  James  Jenkins,  the  lands  mentioned  in 
said  exhibit"  [the  agreement  above  copied]  "  were  divided 
between  John  H.  Lee,  witness,  and  Nancy  McCown  ;"  that 
"  the  lands  set  apart  to  Nancy  McCown  are  the  lands  de- 
scribed in  said  exhibit  as  divided  or  allotted  to  Alexander 
McCown  ;"  that  "  each  of  said  parties,  to- wit,  witness,  John 
H.  Lee,  and  Nancy  McCown,  took  immediate  possession  of 
the  lands  allotted  or  divided  to  them ;"  that  "said  lands 
were  di\dded  by  parol,  and  said  instrument  was  afterwards 
made,  as  a  kind  of  memorandum  of  what  had  been  done  ;" 
that  all  the  parties  were  of  full  age  at  the  time,  "  and  were 
ignorant  of  the  law,  and  of  the  effect  that  the  insertion  of 
Alexander's  name  in  said  instrument  instead  of  Nancy's 
might  have  ;"  that  "  said  lands,  mentioned  in  said  instru- 
ment as  set  apart  to  Alexander  McCown,  were  set  apart  by 
the  heirs  of  James  Jenkins  to  said  Nancy,  and  not  to  said 
Alexander,  and  were  always  recognized  and  spoken  of, 
both  by  said  Alexander  and  the  family,  as  Nancy's  land, 
and  not  as  Alexander's."  John  H.  Lee  testified,  also,  that 
the  agreement  between  the  parties  was  consummated  some 
time  before  the  execuiion  of  the  written  instiument ;  that 
"the  property  left  by  James  Jenkins  was  disposed  of  strictly 
according  to  said  written  instrument ;"  that  "  Alexander 
McCown  took  the  portion  allotted  to  his  wife  on  the 
division,  by  virtue  of  being  her  husband,  and  acquired  a 
right  to  said  land  in  no  other  way."  The  plaintiff  also 
proved  the  value  of  the  rents  of  the  lands,  and  the  death 
of  said  Alexander  McCown  in  October,  1855. 

The  defendant  read  in  evidence  the  sheriff's  deed  for  the 
lands,  and  the  judgment  on  which  the  execution  was  issued ; 
and  proved  his  possession  under  claim  of  ownership  from 
the  time  of  his  purchase.  He  also  read  in  evidence  a  deed 
from  Blake  B.  Jones  and  Elizabeth,  his  wife,  dated  the  1st 
May,  1835,  by  which  they  conveyed  all  their  interest  in  the 
estate  of  said  James  Jenkins,  to  John  M.  Jenkins,  Martha 
W.  Jenldns,  Elias  Jenkins,  John  H.  Lee  and  Agnes,  his 
wife,  and  Alexander  McCown  and  Nancy,  his  wife  ;  *'  that 
is  to  say,  to  the  said  John  M.  Jenkins  one-fifth  part  thereof ; 
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to  the  said  Martha  W.  Jenkins  one-fifth  part  thereof ;  to 
the  said  Elias  Jenkins  one-fifth  part  thereof ;  to  the  said 
John  H.  Lee  and  Agnes  M,  Lee,  his  wife,  one-fifrh  part 
thereof ;  and  to  the  said  Alexander  McCown  and  Nancy  A. 
M.  MeCown,  his  wife,  one-fifth  parth  thereof ;  and  to  their 
heirs  and  assigns,  in  the  same  proportion,  forever."  "  It 
appeared  in  evidence,  also,  that  James  Jenkins  died  intestate 
as  to  his  real  estate  ;  and  there  did  not  appear  to  be  any 
restrictions,  as  the  personal  property,  upon  the  marital 
rights  of  the  husbands  of  his  daughters." 

The  foregoing  being  all  the  material  evidence  in  the 
cause,  the  court  charged  the  jury,  as  to  the  effect  of  the 
agreement  copied  in  connection  with  Mrs.  Hair's  deposi- 
tion, that  the  said  agreement  did  not  convey  the  title  to 
the  lands  mentioned  therein  ;  that  it  was  not  an  agreement 
for  the  sale  of  said  lands,  nor  did  it  show  a  sale  of  any  part 
of  said  lands  to  Alexander  McCown  ;  that  it  was  an  agree- 
ment for  a  partition  or  division  of  said  lands  therein  men- 
tioned, in  the  event  that  a  "contemplated  arrangement, 
specified  in  said  agreement,  was  effected  with  Blake  B. 
Jones  ;  that  whatever  interest  or  estate,  if  any,  was  acquired 
by  Alexander  McCown  under  said  agreement,  was  acquired 
by  him  in  right  of  his  wife ;  and  if  they  should  believe, 
from  the  evidence,  that  the  said  Alexander  went  into  pos- 
session of  the  lands  sued  for,  in  right  of  his  wife,  and 
retained  the  possession  of  the  said  lands  in  the  same  right, 
until  they  were  sold  by  the  sheriff,  and  purchased  by  the 
defendant,  that  then  the  defendant  acquired  by  his  said 
purchase  no  other  estate  or  interest  in  said  lands  than  that 
possessed  by  the  said  Alexander  McCown,  which  was  an 
estate  only  for  the  life  of  the  said  Alexander. 

"  2.  The  court  charged  the  jury,  also,  that  if  they  should 
find  a  verdict  for  the  plaintiff,  for  any  portion  of  the  lands 
sued  for,  the  plaintiff  would  be  entitled  to  recover  reason- 
able rent  for  such  portion  ;  but  that  the  jury  should  not 
allow  rent  for  more  than  one  year  before  the  commence- 
ment of  the  suit. 

"  3.  The  court  charged  the  jury,  also,  that  under  the  deed 
executed  by  Blake  B.  Jones  and  wife,  on  the  1st  day  of 
May,  1835,  the  said  Alexander  McCown  acquired  an  interest 
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in  said  lands,  in  his  own  right,  of  one-fifth  of  one-sixth 
part;  and  that  the  defendant  had  an  estate  or  interest 
therein  to  that  extent,  which  the  plaintiff  could  not  recover 
in  this  action. 

"  4.  The  court  charged  the  jury,  also,  that  the  cause  of 
action  in  this  suit  did  not  accrue  to  the  plaintiff,  until  the 
death  of  said  Alexander  McCown,  her  husband ;  and  if 
they  should  believe,  from  the  evidence,  that  her  said  hus- 
band died  in  October,  1855,  then  the  plaintiff's  right  to  re- 
cover in  this  action  was  not  barred  by  the  statute  of  limit- 
ations." 

These  several  charges  to  the  jury,  to  each  of  which  an 
exception  was  reserved  by  the  defendant,  are  the  only  mat- 
ters now  assigned  as  error. 

E.  W.  Peck,  and  "W.  Moody,  for  appellant. 
GoLDTHWAiTE,  BiCE  &  Semple,  contra. 

PHELAN",  J. — The  question,  or  rather  questions,  upon 
which  this  case  must  be  decided,  relate  chiefly  to  the  true 
construction  and  legal  import  of  the  instrument  in  writing, 
signed  on  the  26th  of  February,  1835,  and  which  is  set  out 
in  the  record.  The  question  first  arises,  what  is  the  legal 
import  of  this  instrument  ?  But,  before  we  come  to  this 
question,  in  view  of  the  whole  state  of  the  case,  we  are 
called  upon  to  examine  and  determine  a  preUminary  ques- 
tion, which  is,  must  this  instrument  be  construed  by  itself, 
and  according  to  the  natural  and  obvious  meaning  of  its 
own  terms,  or  must  it  be  taken,  as  the  bill  of  exceptions 
reads,  "in  connection"  with  the  deposition  of  Mrs.  Hair, 
and  other  parol  testimony  in  the  case? 

It  is  manifest  from  all  the  proof,  that,  after  the  verbal 
negotiations  and  consultations  about  the  disposition  and 
division  of  the  property  of  James  Jenkins  among  his  heirs 
and  distributees,  there  was  a  written  agreement  drawn  up, 
and  signed,  and  put  upon  record.  It  is  also  shown,  beyond 
question,  that  this  is  the  only  instrument  of  the  kind  that 
was  ever  made,  and  that  this,  in  fact,  is  that  instrument. 
But  the  agreement  as  contained  in  the  instrument,  and  the 
agreement  as  shown  by  the  parol  evidence  of  Mrs.  Hair 
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and  John  H.  Lee,  differ  in  two  very  essential  particulars. 
They  testify,  that  the  children  of  James  Jenkins  consulted 
together,  and  made  an  agreement  respecting  a  division  of 
the  real  estate.  The  instrument  shows  that  the  agreement 
in  writing  was  made  and  signed,  not  by  James  Jenkins' 
children,  but  by  three  of  his  children,  namely,  James  M., 
Elias,  and  Martha  W.  Jenkins,  and  his  two  sons-in-law,  J. 
H.  Lee  and  Alex.  McCown.  Again,  the  parol  evidence  goes 
to  show  that  this  agreement  among  the  children  was,  that 
the  real  estate  which  was  allotted  to  the  mai-ried  daughters, 
was  to  go  to  them,  or  to  their  husbands  in  their  right ; 
while  in  the  written  instrument  no  such  limitation  or  quali- 
fication is  made,  but  the  allotment  is  to  the  husbands  by 
name,  and  without  qualification.  Under  such  circumstances, 
what  is  the  rule  of  law  ?  From  all  the  authorities  I  have 
consulted,  (and  they  are  very  numerous,)  I  can  come  to  no 
other  conclusion,  than  that,  under  such  circumstances,  all 
the  previous  verbal  negotiations  and  understandings  are 
merged  in  the  written  instrumeht.  It  must  be  interpreted 
by  itself,  and  the  door  is  forever  closed  against  the  intro- 
duction of  parol  proof  to  vary  or  contradict  its  terms,  un- 
less upon  an  allegation  of  fraud  or  mistake,  in  the  regular 
way,  by  bill  in  chancery  to  reform  or  annul  it. 

Li  the  case  of  The  Gardiner  Manufacturing  Company  v. 
Heald,  (5  Greenleaf 's  E.  381,)  the  defendant,  who  was  a 
tenant  in  common,  was  sued  for  part  of  the  value  of  timber 
trees  cut  on  the  lands  held  in  common.  He  produced  a 
deed  of  partition  from  the  other  plaintiffs,  who  were  tenants 
in  common,  assigning  to  one  Bangs  the  lot  in  question ;  but 
it  was  inoperative  for  want  of  a  seal.  He  then  offered  to 
show  a  previous  verbal  partition.  The  court  said :  "The 
parol  testimony  went  to  change  that  which  the  parties  had 
set  forth  in  writing.  By  the  latter,  the  land  was  to  be 
divided,  and  the  timber  as  a  consequence  of  that  division. 
By  the  former,  the  timber  was  to  be  divided,  and  the  land 
to  be  left  undivided."  The  following  observations  from  the 
same  opinion  are  so  just  and  appropriate,  that  I  transcribe 
them  :  "The  rule  of  law,  which  gives  a  preference  to  writ- 
ten evidence,  and  excludes  parol  when  it  comes  in  compe^. 
tition,  is  designed  to  elicit  and  estabUsh  truth.     Where  the 
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law  does  not  require  written  evidence,  a  parol  agreement 
may  be  enforced.     But,  when  agreements  are  committed  to 
writing,  that  alone  is  evidence  of  what  the  parties  have 
agreed.     And  if,  through  defect  of  form,  or  by  reason  of 
some  positive  provision  of  law,  it  cannot  have  the  effect  in- 
tended, it  still  remains  the  best  evidence  of  the  understand- 
ing of  the  parties.     To  suffer  it  to  be  controverted  and 
changed  by  'slippery  memory',  would  be  an  attempt  to  illus- 
trate that  which  is  more  certain  by  that  which  is  less  so  ; 
which  is  no  less  contrary  to  just  principles  of  reasoning 
than  to  law." — See,  also,  3IatJier  v.  Goddard,  7  Conn.  304 
1  Greenleaf  's  Ev.  §§  275  et  seq.;  5  Cowen,  5C9 ;  1  Stew.  425 
Allen  V.  Smith,  20  Ala.  485 ;  12  Ala.  252 ;  19  Ala.  563 
16  Ala.  720;  18  Ala.  105  ;  3  Gow.  Phillipps,  1467,  1428. 

We  feel  constrained  to  hold,  therefore,  that  the  written 
instrument  must  be  construed  by  itself,  and  not,  as  the 
court  below  construed  it,  "in  connection  with  the  deposition 
of  Mrs.  Hair"  and  the  other  parol  testimony  which  tended 
to  vary  or  contradict  it.  Such  testimony  must  be  rejected 
when  we  come  to  the  construction  of  that  instrument,  be- 
cause it  is  the  best  evidence  of  what  the  agreement  was. 
All  previous  verbal  understandings  having  been  reduced  to 
"s\T:iting,  the  written  instrument  contains  within  itself  the 
evidence  to  which  alone  we  can  look  for  the  true  meaning 
and  intention  of  those  who  signed  it,  or  who  make  it  iu 
any  way  the  basis  of  their  claim  or  right. 

[2.]  That  this  parol  testimony  was  not  objected  to  in  the 
court  below,  or  that  no  motion  was  made  by  the  defendant 
to  draw  from  the  court  an  instruction  against  its  being 
taken  into  consideration  by  the  jury,  -^-ill  not,  as  we  conceive, 
vary  the  case.  The  rule  of  law  is,  that  the  best  evidence 
the  case  admits  of  must  be  produced.  If  either  party 
offers  to  produce  secondary  evidence  of  the  contents  of  a 
deed  or  other  writing,  and  the  opposing  party  does  not  ob- 
ject, the  latter  party  waives  his  right,  and  the  court  may 
receive  the  secondary  evidence.  But  this  rule  does  not 
apply,  where  the  parol  evidence  is  not  merely  a  secondary 
or  inferior  kind  of  evidence  of  the  same  facts,  but  is  an  in- 
ferior species  of  evidence,  which  cmflids  with,  and  seeks  to 
overthrow,  that  which  is  of  a  higher  degree.     This  is  against 
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law ;  the  silence  of  the  opposing  party  does  not  cure  its 
iUegalitj,  and  the  court  is  bound,  mero  motu,  to  treat  it  as 
having  no  validity,  and  to  instruct  the  jury  accordingly,  if 
the  nature  of-  the  case  and  the  rights  of  the  other  party  so 
require.  There  are  cases,  in  which  the  rule  requiring 
the  best  evidence  may  be  relaxed  ;  but  evidence  which  is 
positively  illegal,  can  never  be  received  ;  and  such  is  the 
character  of  parol  evidence  going  to  contradict  or  vary  a 
written  instrument.  The  court  has  no  power  to  permit  a 
deed  or  other  writing,  the  foundation  of  a  right  or  suit,  to 
be  annulled  or  weakened  in  that  way.  Even  if  the  parties 
consented  that  the  parol  evidence  should  be  heard,  the  rule 
of  interpretation  would  be  the  same,  because  the  principle 
is,  that  parol  evidence  shall  not  be  received  to  alter  or  con- 
tradict a  tm'itten  instrument.  If  a  man  should  declare  upon 
a  note  made  payable  to  A,  and  the  defendant  should  intro- 
duce a  witness  who  would  testify  that  the  note  was  made 
to  A  through  mistake,  and  was  intended  to  be  made  to  B, 
and  the  plaintiff  made  no  objection,  would  this  be  heard  to 
defeat  the  action  ?  The  court  would  say,  this  is  a  defense 
for  another  forum ;  the  case  must  proceed  here  by  the  rules 
of  law ;  by  the  face  of  the  note,  the  title  is  in  A,  and  he 
must  have  judgment. — See  1  Greenleaf,  §§  82,  et  seq.;  3  Cow. 
Phil.  Ev.  1428,  1467 ;  Jordan  v.  Fenno,  8  Eng.  (Ark.)  593  ; 
Goddard  v.  Cutts,  11  Fair.  (Maine,)  440. 

[3.]  We  come  now  to  consider  what  is  the  true  import 
and  legal  force  of  the  written  agreement,  and  the  charge 
of  the  court  in  respect  to  it.  The  court  charged  the  jury, 
"that  the  said  agreement  did  not  convey  the  title  to  the 
lands  mentioned  therein."  That  is  true.  Title  to  land, 
that  is,  the  le<jal  title  to  land,  could  only  be  conveyed  at  that 
time  by  deed,  or  writing  under  seal ;  and  this  is  not  a  deed, 
not  being  under  seal.  The  court  further  charged,  "that  it 
was  not  an  agreement  for  the  sale  of  said  lands,  nor  did  it 
show  a  sale  of  any  part  of  said  lands  to  Alex.  McCown." 
In  this  we  are  compelled  to  differ  from  the  court ;  for  we 
do  not  think  that  it  can  be  rightly  interpreted  to  import 
anything  less  than  a  sale  of  the  lands,  and  one  tract  or 
parcel  to  Alex.  McOown.  It  was  an  agreement  for  a  dis- 
tributive disposition  of  the  slaves,  and  a  part  of  the  real 
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estate  of  James  Jenkins,  between  five  persons.  Three  of 
these  got  lands,  and  two  got  no  lands  ;  but  the  proceeds  of 
the  value  of  the  lands  was  so  apportioned,  or  appropriated, 
that  what  the  two  failed  to  get  in  lands,  they  got  in  money 
or  personal  property.  Under  such  an  agreement,  there  can 
be  no  question,  that  those  who  got  lands  purchased  the  in- 
terests in  the  lands  of  those  who  got  none,  and  under  this 
agreement  obtained  an  equitable  title  to  their  respective 
tracts,  which  they  could  enforce,  if  necessary,  by  proceed- 
ings in  equity.  The  purchase-money  was  paid,  and  they 
had  an  equitable  title,  with  possession,  making  a  perfect 
equity. 

The  court  goes  on  to  say,  "  that  it  was  an  agreement  for 
a  partition  or  division  of  said  lands  therein  mentioned,  in 
the  event  that  a  contemplated  arrangement,  specified  in  said 
agreement,  was  eflfected  with  Blake  Jones."  Here  the  court 
says  ^'^ partition  or  division."  Legally  speaking,  it  was  cer- 
tainly not  a  'partition  ;  for  a  partition  in  law,  whether  made 
by  deed,  or  in  some  cases  without,  must  assign  some  part 
in  severalty  to  each  of  the  parties  holding  in  common. 
Cruise's  Digest,  title  32,  ch.  6  ;  Bouvier,  Partition.  Nothing 
Hke  this  was  done  in  the  present  case.  If  by  "  partition  or 
division"  the  court  intended  to  be  understood  as  designa- 
ting only  one  and  the  same  thing,  (which  we  take  to  be  the 
case,)  then  to  call  this  a  partition  was  legally  inaccurate. 
But  this  is  not  an  agreement  for  a  partition  or  division  of 
the  lands.  It  is,  on  the  contrary,  an  agreement  by  the  par- 
ties to  do  that  among  themselves  which  is  now  done  every 
day  through  the  courts ;  an  agreement  to  sell  the  lands 
which  could  not  be  advantageously  divided,  with  a  view  to  a 
division  of  the  proceeds.  The  words  of  the  instrument 
are ;  "  In  the  event  of  the  contemplated  settlement  with 
Blake  Jones,  the  undersigned  \vill  own  all  the  real  estate  of 
which  James  Jenkins  died  seized  and  possessed ;  and,  as 
they  cannot  divide  it  into  five  parts  advantageously,  they 
agree  to  dispose  of  a  part  of  it,  as  follows  :  that  Martha  W, 
Jenkins  shall  take'  a  certain  tract  which  is  described,  ^'for 
tlie  sum  of  one  thousand  dollars ;  that  John  H.  Lee  shall 
take"  a  certain  other  tract  "  for  the  sum  of  fifteen  hundred 
dollars ;  that  Alex.  McCown  shall  take"  a  certain  other  tract 
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"  at  ^he  sum  of  fifteen  hundred  dollars."  To  describe  an 
instrument  containing  such  terms  as  these  as  "  an  agree- 
ment for  a  partition  or  division  of  said  lands,"  cannot  be 
supported  as  a  just  legal  exposition  of  the  instrument.  The 
lands  were  not  in  fact  to  be  divided  among  the  parties ;  but, 
instead  of  that,  and  because,  as  they  say,  this  could  not  he 
advantageously  done,  it  was  agreed,  that  some  should  sell  or 
dispose  of,  and  others  should  buy  or  take  certain  tracts,  at 
stipulated  prices,  and  an  agreed  sum  for  the  whole ;  and 
that  this  sum,  or  the  "  proceeds"  of  such  sale,  should  be 
divided.  In  this  way,  the  transaction  becomes,  not  a  par- 
tition or  division  of  the  lands,"  but  a  sale  of  the  lands,  and 
distribution  of  the  "proceeds"  or  purchase-money.  The 
court  therefore  erred  in  its  interpretation  of  the  instrument 
in  this  respect. 

The  charge  of  the  court  proceeds  :  "  That  whatever  in- 
terest or  estate,  if  any,  was  acquired  by  said  Alexander 
McCown,  under  said  agreement,  was  acquired  by  him  in 
right  of  his  wife."  If  the  conclusion  to  which  we  have 
already  arrived,  be  sound — namely,  that  the  agreement 
must  be  construed  by  itself,  and  cannot  be  varied  or  con- 
tradicted by  the  parol  evidence— then  this  part  of  the  charge 
is  manifestly  erroneous.  The  instrument  does  not  at  all 
purport  to  be  made  by  Alex.  McCown  in  behalf  of  his  wife, 
or  declare  that  what  he  was  acquiring  was  in  her  right.  He 
is  named  as  one  of  the  parties  to  the  agreement  in  the  be- 
ginning, under  the  words,  "  the  undersigned,  heirs  and  de- 
visees of  the  said  decedent,"  and  it  is  signed  by  him  in  his 
own  name,  and  without  words  of  addition  or  qualification, 
but  simply  "  Alex.  McCown."  In  the  body,  where  it  speaks 
of  the  land,  the  words  are,  that "  Alex.  McCown  shall  take." 
Where  it  speaks  of  the  distribution  of  the  proceeds  of  sale, 
it  says,  "Alex.  McCown  shall  receive,"  &c.  As  the  instru- 
ment speaks  of  him,  and  him  alone,  he  must  be  construed 
to  have  contracted  for,  and  to  have  acquired  the  land  in  his 
own  right.  To  prove  by  parol  that  he  did  this  in  behalf, 
and  for  the  benefit  of  another,  is  one  of  the  very  cases  put 
in  the  books  to  show  that  such  a  thing  cannot  be  done. ' 
Jackson  v.  Foster,  12  John.  R.  488.  Even  if  the  money,  or 
personal  property,  which  went  to  settle  or  pay  for  these 
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lands,  was  the  money  or  property  derived  from  his  wife's 
father's  estate,  it  would  not  alter  the  case.  This  money  or 
property,  as  the  law  then  stood,  was  his  by  his  marital 
right,  and  could  be  lawdfully  used  in  the  purchase  of  prop- 
erty in  his  own  right. 

The  court  furthermore  charged,  that  "  if  the  jury  should 
believe,  from  the  evidence,  that  said  Alexander  went  into 
possession  of  the  land  sued  for,  in  right  of  his  wife,  and 
retained  possession  of  the  said  land  in  the  same  right,  until 
they  were  sold  by  the  sheriff,  and  purchased  by  the  de- 
fendant, that  the  defendant  by  his  purchase  acquired  no 
other  estate  or  interest  in  said  lands  than  that  possessed 
by  the  said  Alex.  McCown,  which  was  only  for  the  life  of 
the  said  Alexander."  It  is  quite  manifest,  that  there  is  no 
evidence  in  this  case,  upon  which  this  charge  could  be 
based,  or  to  which  the  jury  could  look  under  such  a  charge, 
except  the  parol  testimony  which  goes  to  vary  and  contra- 
dict the  written  instrument.  The  court,  when  it  undertook 
to  construe  the  written  instrument,  was  bound,  whether 
moved  thereto  or  not,  to  have  instructed  the  jury  fully  upon 
its  nature  and  construction,  as  the  case  presented  itself; 
and  to  have  told  them,  first,  what  was  the  true  legal  mean- 
ing and  import  of  that  agreement,  and  the  nature  of  the 
right  which  Alexander  McCown  and  those  claiming  under 
or  through  him  derived  under  it ;  and,  secondly,  that  the 
evidence  contained  in  the  depositions  of  Mrs.  Hair  and  Mr. 
Lee,  being  parol  evidence,  could  not  be  heard  to  vary  or 
contradict  the  agreement  in  writing,  and  was  therefore  to 
be  rejected  to  that  extent.  As  the  charge  of  the  court  was 
the  very  opposite  of  this,  we  hold  it  to  be  erroneous. — See 
authorities  above  cited. 

[4.]  The  argument  has  been  urged  upon  us,  that,  inas- 
much as  the  plaintiff  established  a  good  legal  title  to  a 
portion  of  the  land,  she  was  clearly  entitled  to  recover  in 
the  action  ;  and  that  if  the  charge  of  the  court  to  the  jury 
did  not  specify  and  limit  the  extent  to  which  that  recovery 
should  go,  it  was  the  duty  of  the  defendant  to  have  pro- 
tected himself  by  asking  a  charge  directed  to  that  point ; 
and  if  he  has  failed  to  do  so,  and  he  suffers  by  it,  he  can- 
not complain.     Such  we  accept  as  the  general  rule  upon 
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the  subject.  It  is  further  insisted,  that  even  if  there  be 
error  in  those  charges  of  the  court,  on  which  we  have 
already  commented,  they  inflicted  no  injury,  and  therefore 
the  judgment  should  not  be  reversed  on  account  of  them. 
The  ^le  is,  that  this  court  will  not  reverse  for  an  error  of 
law  which  does  no  injury.  But  then,  if  error  of  law  in  the 
charge  is  shown,  injury  will  be  presumed,  unless  it  clearly 
appears  that  it  could  have  done  no  injury.  Upon  looking 
at  the  whole  case,  (and  the  testimony  in  this  is  all  set  out,) 
we  are  far  from  holding  the  opinion  that  those  charges 
could  do  no  injury  to  the  defendant,  or  that,  in  fact,  as 
shown  by  the  verdict  and  judgment,  actual  injury  was  not 
done  by  them.  The  verdict  rendered  in  favor  of  the  plain- 
tiff was  for  the  entire  interest  in  the  land,  excepting  one- 
fifth  of  one-sixth  part ;  when  the  title  exhibited  by  plaintiff 
never  extended  beyond  one-sixth  part.  That  verdict  could 
only  have  been  predicated  upon  the  charges  which  the 
court  gave  respecting  the  meaning  and  construction  of  the 
written  instrument,  and  the  nature  of  Alexander  McCown's 
possession  under  it ;  there  was  nothing  else  in  the  case 
upon  which  it  could  have  been  predicated ;  and  these 
charges,  as  we  have  shown,  were  erroneous.  The  record 
therefore,  so  far  from  showing  that  no  injury  was  done  by 
them,  raises  the  strongest  presumption,  if  not  the  actual 
proof,  that  serious  injury  was  done  by  them  to  the  rights 
of  the  defendant.  They  evidently  misled  the  jury  upon 
the  question  of  the  extent  to  which  plaintiff  was  entitled  to 
recover.  The  testimony  in  the  case  shows  that  defendant 
was  in  possession,  and  had  been  since  1840,  when  he  pur- 
chased at  sheriff's  sale;  and  as  the  plaintiff  shows  no  title, 
except  to  one-sixth  part,  there  was  nothing  shown  on  the 
part  of  the  plaintiff  by  which  the  defendant  could  be  law- 
fully deprived  of  that  possession  as  to  the  remaining  five- 
sixths  of  the  land. 

It  is  not  necessary  to  notice  the  other  assignments  of 
error.  For  the  errors  of  the  court  already  noticed,  the 
judgment  below  is  reversed,  and  the  cause  remanded. 
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SPEAR'S  ADM'R  vs.  LUIMPKIN.  » 

[action  on  common  mokey  counts.] 

1.  When  wife  may  sue  alone. — For  the  recovery  of  money  which  belongs 
to  the  corpus  of  a  married  woman's  statutory  separate  estate,  whether 
held  by  her  under  the  Code  or  under  the  act  of  1848,  and  whether  the 
cause  of  action  accrued  before  or  after  her  marriage,  the  right  of  ac- 
tion is  in  the  wife  alone. 

2.  Sufficiency  of  complaint ;  averment  of  statutory  separate  estate. — In  an 
action  by  a  married  woman,  suing  aloue,  a  count  which  avers,  that 
the  money  sought  to  be  recovered  was  "  due  to  her,  by  account,  on 
the  1st  January,  1857,  and  secured  to  her  as  a  separate  estate,  under 
the  Code  of  laws  of  the  State  of  Alabama,"  shows  with  suflScient 
certainty  that  her  separate  estate  was  held  under  the  Code  of  185*2, 
and  that  the  money  sued  for  belongs  to  the  corpus  of  that  estate ;  and 
a  count  which  avers,  that  the  money  was  "secured  to  her,  as  her  sole 
and  separate  estate,  by  the  act  of  1848,  before  her  marriage  with  her 
said  husband,"  also  shows  a  right  of  action  in  her  alone. 

3.  Same;  averment  of  cause  of  action  against  an  administrator. — An  aver- 
ment in  the  complaint,  that  "  the  plaintiff  claims  of  the  defendant, 
as  administrator,"  &c.,  under  the  system  of  pleading  sanctioned  by 
the  Code,  shows  with  sufficient  certainty  that  the  debt  is  due  from 
the  defendant  in  his  represehtative  capacity. 

Appeal  from  the  Circuit  Court  of  Eussell. 
Tried  before  the  Hon.  Robekt  Doughebty. 

This  action  was  brought  by  Alfred  Lumpkin  and  Frances 
Lumpkin,  against  Richard  P.  Baker,  as  administrator  of 
the  estate  of  Lewis  Spear,  deceased ;  and  was  commenced 
on  the  22d  February,  1859.  The  defendant  pleaded,  "  in 
short  by  consent,  the  general  issue,  with  leave  to  give  in 
evidence  any  matter  that  might  be  especially  pleaded."  An 
amended  complaint  was  afterwards  filed,  in  the  name  of 
Mrs.  Frances  Lumpkin  alone,  which  was  in  the  following 
Words : 

"The  plaintiff  claims  of  the  defendant,  as  administrator 
on  the  estate  of  Lewis  Spear,  the  sum  of  one  hundred  and 
fifty  dollars,  due  her  by  account,  on  the  1st  January,  1857, 
and  secured  to  her,  as  a  separate  estate,  under  the  Code  of 
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laws  of  the  State  of  Alabama,  before  her  marriage  with  her 
husband,  Alfred  Lumpkin. 

"  2.  The  plaintiff  further  claims  of  the  defendant,  as  ad- 
ministrator on  the  estate  of  Lewis  Spear,  deceased,  the  sum 
of  one  hundred  and  fifty  dollars,  due  the  plaintiff  by  ac- 
count, on  the  1st  January,  1857,  from  the  defendant's  intes- 
tate ;  which  sum  of  money  was  secured  to  her,  as  her  sole 
and  separate  estate,  by  the  act  of  1848,  and  before  the 
plaintiff  intermarried  with  her  husband,  Alfred  Lumpkin. 

"  3.  The  plaintiff  claims  of  the  defendant,  as  the  admin- 
istrator of  the  estate  of  Lewis  Spear,  the  sum  of  one  hun- 
dred and  fifty  dollars,  due  the  plaintiff,  by  the  defendant's 
intestate,  for  money  loaned  by  the  plaintiff,  to  the  defend- 
ant's intestate,  on  the  1st  day  of  January,  1857 ;  which  sum 
of  money  was  then,  and  is  now,  the  separate  estate  of  the 
plaintiff,  created  by  the  new  Code  of  the  State  of  Alabama. 

"4.  The  plaintiff  further  claims  of  the  defendant,  as  the 
administrator  of  Lewis  Spear,  deceased,  the  sum  of  one 
hundred  and  fifty  dollars,  due  the  plaintiff,  by  the  defend- 
ant's intestate,  on  a  stated  account  between  them,  on  the 
1st  day  of  January,  1857 ;  which  sum  of  money  was  the 
separate  estate  of  the  plaintiff,  before  her  marriage  with 
her  husband,  Alfred  Lumpkin,  and  was  secured  to  her,  as 
her  separate  estate,  by  the  new  Code  of  the  laws  of  the 
State  of  Alabama ;  which  sums  of  money  are  now  due,  with 
the  interest  thereon." 

The  defendant  demurred  to  the  entire  complaint,  "  be- 
cause of  repugnancy";  and  to  each  count  separately,  on 
the  following  grounds :  "  To  the  first  count,  because  it  does 
not  state  from  whom  the  debt  was  due — whether  from  Lewis 
Spear  or  E.  P.  Baker — and  because  the  simple  allegation 
that  the  separate  estate  was  secured  to  her  'under  the  new 
Code  of  laws  of  the  State  of  Alabama'  is  not  sufficient  to 
authorize  a  recovery  in  her  own  name ;  to  the  second  count, 
which  says  that  the  separate  estate  was  secured  to  her 
'under  the  act  of  1848,'  because  said  act  does  not  authorize 
a  recovery  in  her  own  name ;  to  the  third  count,  because  it 
does  not  aver  that  the  plaintiff  was  unfnarried  at  the  time 
of  the  loan,  and  because  the  simple  allegation  of  a  separate 
estate  created  by  the  *new  Code  of  Alabama'  is  not  suffi- 
38 
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cient  to  authorize  a  recovery  in  her  own  name ;  and  to  the 
fourth  count,  because  it  does  not  aver  that  the  account  was 
stated  while  she  was  sole,  and  because  the  words  'new  Code 
of  laws  for  the  State  of  Alabama'  will  not  authorize  a  re- 
covery in  her  own  name."  The  court  overruled  the  de- 
murrer, and  held  each  count  sufficient ;  to  which  ruling  the 
defendant  excepted,  and  which  he  now  assigns  as  error, 
with  other  matters  which  require  no  particular  notice. 

John  M.  Philips,  for  appellant. 

L.  F.  McCoy,  and  B.  H.  Baker,  contra. 

A.  J.  WALKER,  C.  J, — This  suit  is  by  a  married  woman. 
The  first  count  of  the  amended  complaint  alleges  an  indebt- 
edness due  by  account  to  the  complainant,  in  1857,  and 
"  secured  to  her  as  a  separate  estate  under  the  Code  of  laws 
of  Alabama  before  her  marriage."  This  averment  shows 
that  the  debt  became  due  to  the  complainant  after  the 
adoption  of  the  Code,  and  before  her  marriage ;  and  nega- 
tives the  conclusion  that  she  had  a  separate  estate  in  the 
debt  created  by  contract,  by  showing  that  the  separate  estate 
existed  by  virtue  of  the  Code  of  laws  of  Alabama.  We 
regard  the  allegation  as  sufficiently  averring  a  separate 
estate  existing  by  law,  and  that  the  debt  belonged  to  the 
corpus  of  the  estate.  This  being  the  case,  the  suit  was 
properly  brought  in  the  name  of  the  wife  alone. — Pickens 
V.  Oliver,  29  Ala.  528;  S.  a,  32  Ala.  626;  McConechy  v. 
3IcCaio,  31  Ala.  447  ;  Boynton  v.  Saivyer,  35  Ala.  497. 

The  second  count  varies  from  the  first,  in  saying  that  the 
separate  estate  was  secured  to  her  "under  the  act  of  1848." 
We  are  not  sure  that  any  thing  more  was  necessary  than  to 
show  that  the  debt  was  due  to  the  complainant  before  her 
marriage,  and  after  the  adoption  of  the  married  woman's 
law ;  for  debts  due  to  a  woman,  who  married  after  that 
time,  would  be  her  separate  estate  under  the  law  of  the 
State,  and  she  could  sue  separately  in  her  own  name.  But 
this  right  of  suit  is  precisely  the  same,  whether  the  separate 
estate  existed  by  virtue  of  the  Code,  or  of  the  act  of  1848. 
We  therefore  can  perceive  no  reason  for  holding  the  count 
defective,  because  it  attributes  the  origin  of  the  separate 
estate  to  the  act  of  1848. 
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The  objection  to  the  third  count  is  not  tenable.  If  the 
money  loaned  belonged  to  the  complainant's  separate  estate, 
held  by  virtue  of  the  law,  and  not  of  contract,  (which  we 
think  sufficiently  appears,)  it  matters  not  whether  the  loan 
was  made  before  or  after  the  marriage.  In  either  alterna- 
tive, the  right  of  action  is  in  the  wife  alone,  as  settled  in 
JPickens  v.  Oliver,  supra. 

If  it  be  at  all  material,  the  fourth  count,  in  our  opinion, 
«hows  the  account  to  have  been  stated  before  the  marriage. 

[3.]  The  first  count,  in  claiming  the  debt  as  due  by  the 
defendant  as  administrator,  under  our  system  of  pleading 
sufficiently  alleges  the  debt  to  be  due  by  the  defendant  in  his 
representative  capacity. — Grimm  v.  Crawford,  29  Ala.  623. 

The  grounds  upon  which  the  exceptions  to  the  charge 
given,  and  the  refusal  to  charge,  were  predicated,  have  not 
been  shown  to  us  in  argument  or  brief.  We  perceive  no 
objection  to  either.  It  is  probable  that  what  we  have  said 
will  cover  the  points  had  in  view  when  the  exceptions  were 
taken. 

Affirmed. 


ADAMS  vs.  ADAMS. 

tPETITION  BY  WIDOW  FOR   ALLOTMENT  OP  DOWER.] 

.  I'Aeciion  by  ividmc  heUcecn  testamentary  and  statutory  provisions;  juris- 
diction of  py-obate  court. — Where  a  widow  is  compelled  to  elect  between 
the  provision  made  for  her  by  her  husband's  will  and  her  statutory- 
rights  as  dowress  and  distributee,  and  makes  her  election  to  take  un- 
der the  will,  she  cannot  afterwards  recover  dower  in  the  probate 
court,  on  offering  to  restore  what  she  has  received  under  the  will :  if 
the  election  was  unadvisedly  made,  her  only  remedy  to  avoid  it  is  in 
equity. 

.  Pleading  to  amended  complaint  or  petition. — Where  the  complaint  (or 
petition  in  the  probate  court)  is  amended,  the  defendant  may  demur  to 
it,  or  plead  anew,  without  withdrawing,  or  asking  leave  to  withdraw, 
his  iileas  to  the  original  complaint. 
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Appeal  from  the  Probate  Court  of  Dallas. 

In  the  matter  of  the  petition  of  Mrs.  Aritta  M.  Adams, 
for  an  allotment  of  her  dower  in  the  real  estate  of  which 
her  deceased  husband,  John  Adams,  died  seized  and  pos- 
sessed. The  original  petition  was  filed  on  the  1st  April* 
1862,  and  was  contested  by  the  executors  and  legatees  un- 
der the  decedent's  will.  On  the  trial  of  the  cause,  at  the 
June  term,  1862,  the  probate  court  rendered  a  decree  in 
favor  of  the  petitioner  ;  but  its  decree  was  reversed  by  this 
court,  on  appeal  by  the  contestants,  at  its  January  term, 
1864,  and  the  cause  was  remanded. — See  the  report,  ante, 
pp.  274-82.  At  the  December  term,  1864,  after  the  re- 
mandment  of  the  cause,  the  petitioner  asked  leave  to 
amend  her  petition,  and  the  amendment  was  allowed,  con- 
sisting of  the  addition  of  the  follo\sdng  averment :  "  And 
your  petitioner  further  shows,  that  she  received  the  legacy 
given  her  by  the  will  of  her  said  husband,  with  the  excep- 
tion of  $250,  which  she  tenders  to  the  court,  or  the  con- 
testants, with  the  exception  of  a  negro  who  died  in  her 
possession,  named  Kissie ;  and  she  tenders  the  reasonable 
value  of  said  slave."  The  contestants,  "  without  withdraw- 
ing their  pleas  in  bar  to  the  original  petition,  or  asking 
leave  of  the  court  to  withdraw  the  same,"  (as  the  judg- 
ment-entry recites,)  demurred  to  the  petition  as  amended, 
and  assigned  the  following  grounds  of  demurrer :  "1st, 
that  said  amendment  is,  on  its  face,  an  admission  that  the 
plaintiff  has  no  right  in  this  court ;  2d,  that  plaintiff  shows, 
by  said  amendment,  that  this  court  has  no  jurisdiction ; 
and,  3d,  that  plaintiff  shows,  by  said  amendment,  that  she 
has  already  made  an  election  of  the  legacy  in  lieu  of 
dowser."  The  court  sustained  the  demurrer,  and  dismissed 
the  petition  ;  and  its  decree  is  now  assigned  as  error. 

Geo.  W.  Gayle,  for  the  appellant. 

F.  S.  Blount,  and  T.  B.  Wetmoee,  contra. 

STONE,  J. — We  think  that,  under  the  decision  pro- 
nounced in  this  case  when  it  was  before  us  at  a  former 
term,  the  probate  court  has  no  jurisdiction  of  the  question 
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raised  b^  the  petition.  Speaking  of  the  claim  made  by 
the  petitioner,  we  then  said,  "  Having  made  an  election, 
she  must  abide  by  it  as  long  as  she  retains  the  legacy 
which  she  has  received.  If  she  has  been  defrauded,  or  if 
she  has  made  an  unadvised  election,  her  remedy  is  in  equity, 
to  obtain  relief  upon  the  restoration  of  the  benefit  she  has 
taken  under  the  will."  In  the  amended  petition,  after 
stating  that  her  deceased  husband  had  left  a  will,  which 
was  duly  admitted  to  probate,  and  letters  testamentary 
granted  thereon,  the  petitioner  avers,  "  that  she  received 
the  legacy  given  her  by  the  will  of  her  said  husband,  with 
the  exception  of  $250,  which  she  tenders  to  the  court,  or 
the  contestants,  with  the  exception  Si  a  negro  who  died  in 
her  possession,  named  Kissie,  and  she  tenders  the  reason- 
able value  of  said  slave."  The  plain  construction  of  the 
petition  as  amended  is,  that  Mrs.  Adams  took  under  the 
will,  to  the  extent  of  the  legacy  therein  bequeathed  to  her, 
except  $250;  and  that  she  retained  such  legacy  in  her 
hands,  at  the  time  she  filed  her  petition.  This  makes  the 
precise  case  in  which  we  said,  in  our  former  opinion,  "  ii 
she  has  been  defrauded,  or  if  she  has  made  an  unadvised 
election,  her  remedy  is  in  equity."  She  certainly  has  made 
an  election,  and  has  received  and  still  holds  the  fruits  of 
that  election.  Until  the  property  is  restored,  she  cannot 
have  her  legal  dower  and  distributive  share  allotted  to  her. 
She  cannot  take  both  under  and  against  the  will. — McRey- 
nolds  V.  Jones,  30  Ala.  101.  In  a  case  like  the  present,  it  is 
manifest  that,  if  the  dowress  has,  unadvisedly,  or  by  fraud, 
been  drawn  into  a  premature  election,  the  court  of  probate 
is  not  clothed  with  the  requisite  power  and  machinery  to 
do  equity  between  the  parties,  and  to  do  justice  to  her  and 
the  parties  in  adverse  interest.  Her  remedy,  if  she  has 
any,  is  alone  in  equity. 

In  what  we  have  said,  we  look  alone  to  the  averments  of 
the  petition.  The  proof  which  was  made  on  the  first  trial, 
and  which  was  found  in  the  record  when  it  was  before  us 
at  a  former  term,  is  not  in  this  record.  Hence,  it  is  not  for 
us  to  say  whether  Mrs.  Adams  can  obtain  relief  in  any 
court. — See  Adams  v.  Adams,  at  January  term,  1864. 

[2.]  When  the  petition  was  amended,  it  presented  a  new 
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complaint,  or  cause  of  action,  to  which  the  respondent  or 
defendant  was  authorized  to  plead  anew,  irrespectiye  of 
the  state  of  the  pleadings  to  the  original  complaint ;  and 
this,  without  withdrawing,  or  asking  leave  to  withdraw,  his 
pleas  to  the  original  petition.  The  amended  petition  was 
not  the  oiiginal  petition,  to  which  those  pleas  were  appli- 
cable. This  case  is  not  governed  by  the  principle  settled 
in  the  cases  of  Gayle  v.  Smith,  Minor,  83 ;  and  Taylor 
V.  Rhea,  ib.  414. 

Judgment  of  the  probate  court  affirmed. 


BOSS  vs.  PITTS. 

[action  on  promissory  note,  by  assignee  against  maker.} 

1.  Payment  iy  garnishee,  as  defense  to  action  on  note. — In  an  action  on  a 
promissory  note,  by  an  assignee  against  the  maker,  the  defendant  may 
show,  under  the  plea  of  payment,  that  judgment  was  rendered  against 
him,  before  the  institution  of  the  suit,  for  the  amount  due  on  the 
note,  under  a  garnishment  against  him  as  the  debtor  of  a  person  to 
whom  it  had  been  transferred,  and  that  he  has  paid  that  judgment ; 
and,  to  make  out  this  defense,  may  introduce  the  record  of  the  former 
suit,  in  connection  with  parol  proof  of  the  payment  of  the  judg- 
ment and  the  transfer  of  the  note. 

Appeal  from  the  Circuit  Court  of  Monroe. 
Tried  before  the  Hon,  John  K.  Henry. 

This  action  was  brought  by  Littleton  Pitts,  against  Hugh 
D.  Ross ;  was  commenced  on  the  5th  November,  1858  ;  and 
was  founded  on  a  promissory  note  for  $224,  made  by  the 
defendant,  dated  the  12th  February,  1857,  and  payable  by 
the  1st  January  next  after  date,  to  Isaac  D.  Arledge  or 
bearer.  The  defendant  pleaded,  "in  short  by  consent," 
non  assumpsit,  payment,  and  set-off ;  and  issue  was  joined 
on  these  pleas.  On  the  trial,  as  the  bill  of  exception  shows, 
after  the  plaintiff  had  read  in  evidence  the  note  on  which 
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the  suit  was  founded,  the  defendant  offered  in  evidence  a 
transcript  from  the  record  of  the  circuit  court  of  Butler, 
showing  the  following  proceedings :  On  the  24th  July, 
1857,  Augustus  Murphy  sued  out  an  original  attachment 
against  William  Reynolds,  as  a  non-resident,  and,  on  the 
same  day,  summoned  Hugh  Ross,  by  process  of  garnish- 
ment, as  the  debtor  of  said  Reynolds.  On  the  25th  Sep- 
tember, ]857,  the  garnishee  filed  his  answer,  which  was 
made  under  oath,  and  in  which  he  stated,  that  he  was 
then  "indebted  to  said  WilHam  Reynolds,  to  one  note,  $225, 
due  December,  or  January,  1858,  transferred  by  Isaac 
Arledge  to  William  Reynolds."  At  the  next  ensuing  term, 
a  judgment  by  default  was  rendered  against  Reynolds,  on 
publication  ;  and  a  judgment  was  also  rendered  against 
the  garnishee,  in  favor  of  said  Murphy,  for  the  amount 
admitted  to  be  due  on  the  note,  being  $238  50.  The  bill 
of  exceptions  proceeds  as  follows :  "The  defendant  also 
offered  to  prove,  by  Isaac  D.  Arledge,  that  in  March,  1857, 
he  owned  said  note,  and  then  sold  and  transferred  it  to  said 
William  Reynolds.  He  offered  to  prove,  also,  that  on  the 
4th  October,  1858,  he  paid  to  said  Augustus  Murphy  the 
amount  of  the  judgment  mentioned  in  said  transcript.  The 
defendant  offered  the  foregoing  evidence  together,  and  in 
connection  ;  to  which  the  plaintiff  objected,  because  it  was 
not  relevant  to  the  issue.  The  court  sustained  the  excep- 
tion, and  refused  to  allow  the  admission  of  the  testimony ; 
to  which  the  defendant  excepted.  This  was  all  the  evidence 
offered  by  the  defendant,  and  all  the  evidence  in  the  cause.' 
The  exclusion  of  the  evidence  ,  is  the  only  matter  now 
assigned  as  error. 

ToRREY  &  Leslie,  for  appellant. 
J.  J.  Roach,  contra. 

PHELAN,  J. — This  was  an  action  by  Pitts,  appellee, 
against  Ross,  appellant,  founded  on  a  promissory  note 
given  by  Ross  to  one  Arledge.  The  defendant  below  pleaded 
non  assumpsit,  payment,  and  set-off.  To  maintain  his  de- 
fense, he  offered  to  show  that  the  note  in  suit  had  been 
transferred,  before  action  brought,  to  one  RejTiolds,  against 
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whom  an  attachment  had  been  sued  out  by  one  Murphy, 
and  that  he,  defendant,  had  been  gamisheed  to  answer  what 
he  was  indebted  to  said  Reynolds ;  that  he  made  answer 
that  he  had  made  the  note  in  question  to  one  Arledge,  who 
had  transferred  it  to  said  Reynolds ;  and  that  Murphy, 
after  having  obtained  his  judgment  in  the  attachment  suit 
against  Reynolds,  obtained  judgment  against  said  defendant^ 
for  the  amount  of  the  note,  on  his  said  answer  as  garnishee. 
To  prove  these  facts,  he  proposed  to  introduce  the  record 
of  the  attachment  suit  of  Murphy  against  Reynolds,  as 
defendant  in  the  attachment,  and  of  the  proceedings  against 
him  as  garnishee,  standing  connected  with  it.  He  also 
offered  to  prove,  by  Arledge,  that  in  March,  1857,  he  (Ar- 
ledge) owned  said  note,  and  sold  and  transferred  it  to  Rey- 
nolds ;  and  also  that  he  (the  defendant)  had  paid  to  Murphy, 
on  the  4th  of  October,  1858,  the  judgment  rendered  against 
him  as  garnishee  as  aforesaid.  The  defendant  offered  the 
foregoing  testimony,  that  is,  the  transcript  and  the  parol 
proof,  in  connection.  "The  plaintiff  objected,  because  it 
was  not  relevant  to  the  issue."  The  court  sustained  the 
objection,  and  ruled  out  the  testimony ;  and  the  defendant 
excepted. 

To  make  his  defense  complete,  it  was  necessary  for  the 
defendant  to  show,  by  the  best  evidence,  the  fads  upon 
which  that  defense  rested.  These  facts  were,  that  he  had 
been  lawfully  gamisheed  as  the  debtor  of  Reynolds,  who 
was  sued  in  attachment  by  Murphy,  and  that  a  judgment 
had  been  regularly  rendered  against  him  on  said  garnish- 
ment, as  maker  of  said  note.  The  transcript  of  the  record 
in  the  suit  by  Murphy  against  Reynolds,  and  the  judgment 
against  the  defendant  in  connection  therewith  as  garnishee, 
was  the  best  evidence  that  could  be  adduced  of  these  facts, 
and  was,  therefore,  not  only  competent  testimony,  but  in- 
dispensable to  the  defense.  The  distinction  between  the 
admissibility  of  a  record  or  judgment  as  a  fact,  and  as  tend- 
ing to  establish  ulterior  facts,  is  well  established. — 1  Green- 
leaf  's  Ev.  §§  538,  539  ;  also,  HarreU  v.  Whitman,  20  Ala.  519. 

The  offer  to  prove  by  Arledge,  that  he  had  sold  and  trans- 
ferred the  note  to  Reynolds,  and  that  defendant  had  paid 
the  judgment  rendered  against  him  as  garnishee,  was  also, 
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under  the  plea,  clearly  competent,  and  should  have  been 
allowed. 

The  judgment  below  is  reversed,  and  the  cause  remanded. 


Ex  Paete  BOLLING,  in  ke  WATTS. 

[PKTITIOX  FOR  HABEAS   CORPUS,   CERTIORARI,  <tC.] 

1.  Bespective  rights  of  State  and  Confedprate  governments  to  mUitary  services 
of  citizen. — The  "conscript  laws"  being  coustitutioiial,  the  right  of 
the  Confederate  States  to  require  military  tluty  from  a  citizen,  so 
soon  as  he  attains  the  age  of  conscription,  is  paramount  to  the  right 
of  the  State  to  retain  him  in  its  militia  service,  iu  which  he  is  already 
serving  as  a  volunteer. 

In  the  matter  of  the  petition  of  S.  J.  Boiling  for  the  writ 
of  habeas  corpus,  by  which  he  sought  to  procure  the  release 
and  discharge  of  Henry  Watts  from  the  custody  of  Lieut. 
George  Verdery,  the  enrolling  officer  of  the  Confederate 
States  for  Butler  county,  who  held  and  detained  him  as  a 
conscript.  On  the  hearing  under  the  writ,  before  the  Hon. 
John  K.  Henry,  judge  of  the  eleventh  judicial  circuit,  it 
was  shown  that  said  Boiling,  acting  under  authority  of  the 
governor,  organized  a  company  of  reserves  for  State 
defense ;  that  said  Henry  Watts  enlisted  in  that  company, 
in  August,  1804,  with  the  consent  of  his  legal  guardian ; 
that  he  was  not  seventeen  years  of  age  at  that  time,  but 
completed  his  seventeenth  year  in  October  folloAving  ;  that 
he  was  enrolled  by  the  county  enrolling  officer  of  the  Con- 
federate States,  in  January,  1865,  under  instructions  from 
the  bureau  of  conscription,  and  ordered  to  report  to  the 
officer  in  command  at  "  Camp  Watts,"  as  belonging  to  the 
junior  reserves  under  the  act  of  congress  approved  Feb- 
ruary 17,  1864.  On  these  facts,  the  circuit  judge  held  that 
the  enrolling  officer  was  entitled  to  the  custody  of  said  Henry 
Watts,  and  therefore  dismissed  the  petition.  To  this  ruling 
and  decision  a  bill  of  exceptions  was  reserved  by  Capt.  Boll- 
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ing ;  on  which  he  now  apphes  to  this  court  to  revise  the 
decision.  By  agreement  of  record  in  this  court,  the  facts  were 
admitted ;  and  it  was  consented  that  the  court  might  render 
a  final  judgment  on  the  merits,  without  a  formal  return  to 
the  writs  of  habeas  corpus  and  certiorari. 

H.  A.  Heebekt,  for  the  petitioner. 

Benj.  F.  Portee,  for  the  Confederate  States. 

STONE,  J. — We  do  not  think  there  is  any  thing  in  the 
argument,  urged  in  this  case,  that  the  State  of  Alabama 
had  first  availed  itself  of  the  services  of  the  petitioner,  in 
its  militia  service.  Until  he  reached  the  age  of  seventeen, 
he  was  not  liable  to  enrollment  in  the  army  of  the  Confed- 
erate States ;  and,  hence,  so  far  as  the  claims  of  the  Con- 
federate States  were  concerned,  he  was  at  liberty  to  enlist 
in  the  State  service.  When,  however,  he  became  seventeen 
years  of  age,  the  claim  of  the  Confederate  States  attached 
to  him  as  a  conscript.  We  have  heretofore  held,  that  the 
conscript  laws  are  constitutional,  \Ex  parte  Hill,  38  Ala. 
428,)  and  we  have  also  ruled,  that  when  the  lawful  call  of 
each  government,  Confederate  and  State,  to  perform  mili- 
tary service,  falls  on  the  same  person,  the  claim  and  call  of 
the  Confederate  States  must  prevail  over  the  claim  and  call 
of  the  State  government,  on  the  ground  that  the  constitution 
of  the  Confederate  States,  and  the  laws  made  in  pursuance 
thereof,  are  the  supreme  law  of  the  land. — See  State,  ex  rel. 
Daivson,  in  re  Mays  &  Straivhridge;  State,  ex  rel.  Graham, 
in  re  Emerson,  at  last  term.  Holding  that,  in  a  case  like  the 
present,  the  claim  of  the  Confederate  government  is  para- 
mount to  that  of  the  State,  we  think  the  circuit  judge  rightly 
refused  to  enlarge  the  petitioner  on  habeas  corpus. 

The  prayer  of  the  petitioner  is  refused. 


JANUAKT  TEEM,  1865.  611 


Ex  parte  Boiling,  in  re  Gaffney. 


Ex  Parte  BOLLING,  in  ke  GAFFNEY. 

[petition  for  habeas  corpus,  certiorari,  AC] 

1.  Discharge  from  miliiary  service  by  medical  hoard,  for  physical  disability, 
A  cei  titicate  from  the  proper  medical  board,  wliicli  declares  the  con- 
script to  whom  it  is  granted,  on  account  of  permanent  physical  dis- 
ability, "exempt  from  service,  or  any  further  examination,  unless 
specially  ordered  by  the  medical  board  for  the  district,  or  by  the  com. 
mandant  of  conscripts,  or  by  the  bureau  of  conscription",  does  not 
protect  him  from  being  again  ordered  before  the  medical  board  for 
examination,  uuder  the  orders  issued  by  the  war  department  on  the 
14th  October,  1864. 

2.  Eespevtive  rights  of  State  and  Confederate  governments  to  military  servi- 
ces of  citizen. — The  Confederate  States  government  maj'  at  any  time 
re-assert  its  right  to  the  military  services  of  a  citizen,  who,  having 
been  enrolled  as  a  conscript,  procured  a  discharge  on  the  certificate 
of  a  medical  board,  on  the  ground  of  permanent  physical  disability 
and  enlisted  in  the  militia  service  of  the  State. 

In  the  matter  of  the  petition  of  Captain  S.  J.  Boiling,  for 
the  writ  of  habeas  corpus,  by  which  he  sought  to  procure  the 
discharge  of  Davis  T.  Gaffney  from  the  custody  of  the  en- 
rolling officer  of  the  Confederate  States  for  Butler  county. 
The  petition  was  sued  out  on  the  7th  January,  1865,  and 
was  heard  on  the  18th  January,  before  the  Hon.  John  K. 
Henry,  judge  of  the  11th  judicial  circuit,  on  an  agreed  state- 
ment of  facts,  from  which  it  appeared  that  said  Gaffney, 
having  been  regularly  enrolled  as  a  conscript,  was  dis- 
charged by  the  medical  board  for  the  examination  of  con- 
scripts, on  the  18th  July,  1863  ;  that  on  the  18th  October, 
1864,  he  was  again  ordered  before  the  medical  board  for 
examination,  and  was  again  discharged  ;  that  on  the  10th 
August,  1863,  he  enlisted  in  a  company  of  State  reserves, 
which  had  been  organized  by  Captain  Boiling  under  the 
authority  of  the  governor  ;  that  on  the  28th  December,  1864, 
he  was  again  ordered  by  Lieutenant  Barton,  inspector  of 
conscripts  for  the  sixth  congressional  district,  to  go  before 
the  medical  board  at  "  Camp  Watts"  for  examination  ;  and 
that  Captain  Boiling's  company,  of  which  he  was  then  a 
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member,  "was  at  that  time  in  the  active  service  of  the  State, 
for  the  purpose  of  resisting  invasion,"  On  these  facts,  the 
circuit  judge  decided,  that  Captain  BoUing  was  not  entitled 
to  the  custody  of  said  Gaffnej,  and  therefore  dismissed  his 
petition.  A  bill  of  exceptions  was  reserved  to  this  decision, 
and  application  is  now  made  to  this  court  to  revise  it. 

H.  A.  Herbekt,  for  the  petitioner. 

B.  r.  Porter,  for  the  Confederate  States. 

STONE,  J. — The  petitioner  produced  before  the  circuit 
judge  a  certificate  of  discharge,  signed  by  the  medical 
board  for  the  examination  of  conscripts  for  the  proper  dis- 
trict, which  declared  said  petitioner  ^'exempt  from  service,  or 
any  further  examination,  unless  specially  ordered  by  the  med- 
ical board  for  examination  of  conscripts  for  the  district  in 
which  said  Davis  Gaffney  resides,  or  by  the  commandant  of 
conscripts  for  the  State,  or  by  the  bureau  of  conscription." 
This  certificate  was  dated  October  20th,  1864.  Petitioner 
had  received  a  similar  certificate  in  July,  1863.  After  this, 
to-wit,  in  December,  1864,  petitioner  was  ordered  by  Lieut. 
Barton,  inspector  of  conscription  of  the  6th  congressional 
district  of  Alabama,  for  examination  before  the  medical 
board  at  "Camp  Watts,"  Alabama.  Belying  on  his  dis- 
charge for  permanent  disability,  stated  above,  the  petitioner, 
denying  his  liability  to  be  again  carried  before  a  medical 
board,  applied  for  a  habeas  corpus  to  obtain  his  release  from 
the  custody  of  the  enrolling  officer.  The  circuit  judge  re- 
fused to  discharge  him. 

The  act  of  congress,  approved  February  17th,  1864,  de- 
clares exempt  from  mihtary  service  "all  who  shall  be  held 
unfit  for  military  service,  under  rules  to  be  prescribed  by 
the  secretary  of  war." — Acts  of  1st  congress,  4th  session, 
p.  213.  Under  the  authority  of  this  clause,  the  war  depart- 
ment, in  general  order  No.  81,  October  14th,  1864,  issued 
and  published  the  following  order  :  "Generals  commanding 
reserves  in  the  several  states  will,  without  delay,  select  and 
send  officers,  one  to  each  congressional  district,  empowered 
to  summon,  and,  after  inspection,  forward  to  the  camps  of 
instruction,  all  persons  holding  certificates  of  permanent 
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disability;  and  such  persons  assigned  to  light  duty,  as  in 
his  judgment  appear  likely  to  be  adjudged  qualified  for 
active  service.  All  such  as  may,  upon  examination,  be  pro- 
nounced by  select  medical  boards  so  qualified,  will  be 
assigned  to  duty  in  the  field.  The  inspectors  of  conscrip- 
tion may  be  charged  with  this  additional  duty,  in  the  ab- 
sence of  other  suitable  officers." 

Under  this  order,  Lieut.  Barton,  the  inspector  of  con- 
scription for  the  sixth  district,  has  been,  by  the  general  in 
command  of  the  reserve  forces  in  this  State,  charged  with 
the  execution  of  the  duties  it  enjoins. — See  general  order 
No.  148,  from  Major-General  Withers,  commanding  reserves 
in  Alabama. 

This  plain  statement  of  rules  clearly  shows  that,  although 
the  petitioner  had  and  exhibited  his  certificate  of  discharge 
for  permanent  disability,  still  the  inspector  of  conscription, 
charged  with  the  execution  of  the  duties  enjoined  by  gen- 
eral order  No.  81,  (series  of  1864,)  was  authorized  to  order 
him  again  before  a  medical  board,  for  further  examination. 
Such  order  was  within  the  very  letter  of  his  discharge,  and 
within  the  letter  of  the  regulations  made  and  published  for 
the  execution  of  the  act  of  congress.  There  is,  therefore, 
nothing  in  this  point  of  the  case. 

[2.]  The  other  ground  on  which  the  petitioner  seeks  his 
discharge,  was  considered  and  ruled  adversely  to  him,  in 
the  case  of  Ex  parte  Watts,  at  the  present  term. 

Writ  of  habeas  corpus  refused. 


SULLIVAN  vs.  ROBINSON, 

[rROCEEDIXGS   UXDKU   8EAKCII-WAURANT.] 

1.  Parties  to  appeal,  or  certiorari. — Wlien  an  order  is  made  by  a  jnstice 
of  the  peace,  on  the  hearing  under  a  search-warrant,  (Code,  sections 
3774-91,)  directing  the  constable  to  deliver  to  the  claimant  the  prop- 
erty described  in  the  warrant,  the  proceeding  loses  the  character  of  a 
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public  prosecution,  and  becomes  u  civil  cause,  between  the  claimant, 
as  plaintiff,  and  the  defendant ;  and  it  may  be  so  described,  without 
naming  the  State  as  a  party,  when  the  proceedings  are  removed  by 
certiorari,  at  the  instance  of  the  defendant,  into  the  circuit  or  city 
court  of  the  county. 
2.  Jurisdiction  of  justice,  and  of  city  court  on  appeal. — The  jurisdiction  of 
a  justice  of  the  peace,  under  a  search-warrant,  to  render  judgment 
in  favor  of  the  claimant,  for  the  return  of  the  property  described  iu 
the  warrant,  is  purely  statutory,  and  dependent  on  the  ascertainment 
of  the  jurisdictional  fact,  that  the  property  has  been  stolen  or  em- 
bezzled, as  alh^ged  in  the  affidavit  for  the  warrant ;  and  the  ascer- 
tainment of  that  jurisdictional  fact  cannot  be  inferred  from  the  mere 
rendition  of  a  judgment  in  favor  of  the  claimant;  yet,  if  the  pro- 
ceedings are  removed  by  certiorari,  at  the  instance  of  the  defendant, 
into  the  circuit  or  city  court  of  the  county,  where  such  judgment  is 
reversed  and  annulled,  that  court  has  no  authority  to  order  the  resto- 
ration of  the  property  to  the  defendant  in  the  writ. 

Appeal  from  the  City  Court  of  Montgomery. 
Tried  before  the  Hon.  B.  S.  Bibb. 

The  record  in  this  case  shows  that,  on  the  6th  June, 
1864,  Mary  Sullivan  made  affidavit,  before  a  justice  of  the 
peace,  that  two  hogs  were  stolen  from  her  premises  on  the 
llth  March  preceding,  and  that  she  had  cause  to  believe, 
and  did  believe,  that  Patrick  Robinson  "  did  steal,  take, 
and  carry  away  said  hogs,  with  intent  to  convert  the  in  to  his 
own  use ;"  that  the  justice  thereupon  issued  a  search-war- 
rant for  the  examination  of  the  defendant's  premises,  re- 
turnable before  himself  on  the  same  day  ;  that  the  writ  was 
executed  by  a  constable,  whose  return  stated  that  he  found 
the  hogs  in  the  defendant's  possession  ;  that  the  cause  was 
heard  before  the  justice  on  the  27th  June,  18ti4,  when  a 
judgment  w^as  rendered  by  him,  which  was  thus  entered  on 
his  docket :  "  Judgment  rendered  in  favor  of  plaintiff,  and 
order  issued  and  dehvered  to  J.  Peacock,  constable,  to  de- 
liver the  hogs  described  in  the  warrant  to  Mary  Sullivan, 
claimant ;"  and  that  on  the  29th  June,  1864,  the  defendant 
filed  a  petition  for  a  certiorari,  to  remove  the  proceedings 
into  the  city  court.  The  petition  alleged,  that  the  two  jus- 
tices before  whom  the  case  was  heard,  "  in  rendering  judg- 
ment in  said  case,  publicly  announced  in  the  court-room 
that  they  acquitted  the  defendant  of  all  criminal  intent  in 
taking  the  hogs,  and  that  they  beUeved  he  acted  conscien- 


JANUAEY  TEEM,  1865. 615 

Sullivau  V.  Robinson. 

tiously  in  claiming  them  as  his  property,  or  words  of  that 
import ;  but  that  they  believed,  from  the  weight  of  the 
testimony  in  the  cause,  that  the  hogs  belonged  to  Mrs.  Sul- 
livan, the  claimant." 

On  the  trial  in  the  city  court,  as  the  bill  of  exceptions 
states,  "the  plaintiff  moved  to  strike  the  cause  from  the 
docket,  on  the  ground  that  the  case  before  the  justice  was 
in  the  name  of  the  State  as  plaintiff,  while  the  cause  en- 
tered on  the  docket  in  the  city  court  was  in  the  name  of 
Mary  Sullivan  as  plaintiff"  ;  and  she  also  moved  to  dismiss 
the  certiorari,  "on  the  ground  that  it  was  issued  to  bring 
up  a  cause  in  which  Mary  Sullivan  was  plaintiff,  and  Pat- 
lick  Robinson  was  defendant,  while  the  papers  sent  up  by 
the  justice  show  that  the  cause  was  a  search-warrant,  in 
which  the  State  was  plaintiff,  and  Patrick  Robinson  defend- 
ant." The  court  overruled  both  of  these  motions,  and  the 
plaintiff  excepted  to  its  decision.  The  defendant  then 
moved  to  quash  the  proceedings  had  before  the  justices, 
"on  the  ground  that  they  had  no  jurisdiction  to  render  the 
judgment  set  out  in  the  transcript  returned  to  the  city 
court."  The  court  sustained  this  motion,  and  rendered 
judgment,  "that  the  proceedings  had  in  this  cause  before  the 
magistrate  be  quashed  and  held  for  naught,  and  that  the 
property  sued  for  be  returned  to  the  defendant";  to  which 
ruling  and  judgment  the  plaintiff  also  reserved  an  excep- 
tion. The  judgment  and  rulings  of  the  city  court,  to  which 
exceptions  were  reserved,  are  now  assigned  as  error. 

A.  B.  Clitheeall,  for  appellant. 
Martin,  Baldwin  &  Sayre,  cmitra. 

STONE,  J. — We  do  not  think  there  is  any  error  of  par- 
ties in  this  case.  When  an  order  is  made  under  section  378(5 
of  the  Code,  for  the  delivery  of  property  to  the  claimant  or 
owner,  such  order  loses  the  properties  of  a  State  prosecu- 
tion, and  becomes,  as  between  them,  a  civil  proceeding. 
Only  Mary  Sullivan,  the  complainant,  and  Patrick  Robinson, 
are  interested  in  the  affirmance  or  reversal  of  this  order. 
See  Creighton  v.  Paine,  2  Ala.  158. 

[2.]  The  powers  of  a  justice  of  the  peace,  which  were 
invoked  and  exercised  in  the  present  case,  are  purely  sta- 
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tutory,  and  summary.  In  such  cases,  the  record  must  posi- 
tively affirm  every  thing  which  is  necessary  to  uphold  the 
jurisdiction,  or  justify  the  order  made.  The  jurisdiction 
cannot  rest  on  intendment. — See  Comioly  v.  Ala.  &.  Tenn. 
Rivers  Railroad  Company,  29  Ala.  373,  and  authorities 
cited ;  Logtvood  v.  Bank  of  Huntsville,  Minor,  23  ;  Bates  v. 
Planters  &  Mercliants'  Bank,  8  Porter,  99  ;  Lamar  v.  Com- 
missioner s'  Court,  21  Ala.  772 ;  Commissioners  Court  v. 
Thompson,  15  Ala.  134 ;  Commissioners'  Court  v.  Boivie^ 
34  Ala.  461 ;  .  Code,  section  3786.  The  power  of  the 
magistrate,  or  justice  of  the  peace,  under  section  3786 
of  the  Code,  to  cause  the  property  to  be  delivered  to 
the  owner,  is  limited  to  cases  in  which  such  property  was 
^'stolen  or  embezzled.''  The  ascertainment  of  the  fact  that 
the  property  was  "stolen  or  embezzled,'^  is  the  jurisdictional 
fact  in  the  cause,  which  alone  authorizes  the  justice  to  make 
the  order.  The  present  record  does  not  affirm  that  fact  to 
exist ;  and  under  the  authorities  cited  supra,  we  are  not  at 
liberty  to  infer  its  existence  from  the  brief  statement, 
"judgment  rendered  in  favor  of  plaintiff,"  as  found  in  this 
record. 

The  city  court  rightly  adjudged,  that  the  proceedings  had 
before  the  justice,  so  far  as  they  award  an  order  for  the 
delivery  of  the  hogs  to  the  claimant,  be  set  aside,  annulled, 
and  quashed.  That  portion  of  the  order  of  the  city 
court,  which  directs  that  the  property  sued  for  be  returned 
to  the  defendant,  was  unauthorized,  and  is  therefore  re- 
versed. 

Reversed  and  here  rendered. 


EEPOETS 

OP 

CASES  ARGUED  AND  DETERMINED 

AT   THE   JANUARY  TERM,   1866. 


BUET  vs.  THE  STATE. 

[indictment  against  slave  for  murder  of  white  person.] 

1.  Liahility  of  freedman  to  punishment  for  offense  commuted  while  slave. 
Since  the  passage  of  the  ordinance  by  the  State  convention  on  the 
22d  September,  J 865,  by  which  slavery  was  declared  to  be  abolished, 
there  has  been  no  law  in  force  in  Alabama  nnder  which  a  freedman 
may  be  convicted  or  punished  for  the  murder  of  a  white  person  com'- 
mitted  by  him  while  a  slave.    (Byrd,  J.,  dissenting.) 

From  the  Circuit  Court  of  Marengo. 
Tried  before  the  Hon.  James  Cobbs. 

The  indictment  in  this  case,  which  was  returned  into 
court  on  the  23d  September,  1863,  averred  that  the  prisoner, 
"  Burt,  alias  Burton,  a  slave,  unlawfully,  and  with  maHce 
aforethought,  killed  Christopher  Toomey,  a  white  man,  by 
beating  him  with  a  stick,"  or  (as  the  second  count  charged) 
"by  cutting  and  stabbing  him  with  a  knife."  On  the  trial, 
which  took  place  on  the  27th  September,  1865,  the  prisoner 
demurred  to  the  indictment ;  but  the  record  does  not  show 
what  grounds  of  demurrer,  if  any,  were  specified.  The 
court  overruled  the  demurrer,  and  the  prisoner  then  pleaded 
not  guilty.  During  the  trial,  as  appears  from  the  bill  of 
exceptions,  several  exceptions  were  reserved  by  the  pris- 
39 
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oner  to  the  rulings  of  the  court  as  to  the  competency  of 
jurors,  (which  require  no  particular  notice,)  and  also  to  the 
charge  of  the  court  to  the  jury,  which  was  as  follows :  "  If 
the  defendant  took  the  life  of  the  deceased,  in  this  county, 
before  the  finding  of  the  indictment,  vnih.  malice  afore- 
thought, or  by  previous  agreement  or  concert  with  another 
person,  or  with  the  intention  to  rob  the  deceased,  he  is 
guilty  of  murder  in  the  first  degree,  and  may  be  punished 
by  death,  or  imprisonment  for  life,  at  the  discretion  of  the 
jury.  You  must  look  to  all  the  evidence  ;  and  if  satisfied 
of  his  guilt  as  charged,  beyond  reasonable  doubt,  will  find 
him  guilty,  and  say  by  your  verdict  what  punishment  he 
shall  suffer."  The  verdict  of  the  jury  was  "guilty  in  manner 
and  form  as  charged  in  the  indictment,  to-wit,  guUty  of 
murder  in  the  first  degree,  and  sentence  him  to  be  hung." 
The  court  pronounced  sentence  of  death,  according  to  the 
verdict,  on  the  iiOth  September,  1865,  and  ordered  the 
execution  to  take  place  on  the  17th  November  follo^wing ; 
but  the  execution  of  the  sentence  was  by  law  suspended, 
on  account  of  the  bill  of  exceptions  reserved  on  the  trial. 

Wm.  M.  Brooks,  for  the  prisoner. 

Jno.  W.  a.  Sanford,  Attorney- General,  contra. 

A.  J.  WALKER,  C.  J.— On  the  23d  September,  1863,  the 
appellant  was  indicted  for  the  murder  of  a  white  man.  The 
indictment  avers  that  the  appellant  was  a  slave.  Section 
33 1 2  of  the  Code  declares,  that  "  every  slave,  who  is  guilty 
of  murder,  *  *  *  must,  on  conviction,  suffer 
death."  Under  this  law,  the  appellant  was,  on  the  27th 
September,  1S65,  tried;  and,  on  the  30th  of  the  same  month, 
sentenced  to  be  executed. 

It  is  a  principle  of  law  which  cannot  now  be  controverted, 
that  no  conviction  can  be  had  under  a  law  which  has  been 
repealed,  or  abrogated.  It  is  also  an  indisputable  doctrine 
of  the  law,  that  a  conviction  for  crime  can  never  be  had, 
exc:;pt  in  wtue  of  a  law  in  force  at  the  time  when  the 
ofi'ense  was  committed.  From  these  two  principles  it  results, 
that  there  can  be  no  conviction  of  crime,  except  in  pursu- 
ance of  a  law  operative  as  to   the  offender  at  the  time  of 
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the  criminal  act,  and  also  at  the  time  of  the  trial.  We 
decide,  and  shall  endeavor  to  prove,  that  there  was  no  law, 
making  the  act  alleged  in  the  indictment  penal  when  it  was 
perpetrated,  which  was  in  force  when  the  trial  was  had. 

The  statute  law,  which  subjected  the  alleged  crime  to 
capital  punishment  at  and  before  the  finding  of  the  indict- 
ment, was  the  section  of  the  Code  above  quoted.  This 
statute  was  repealed,  as  we  think,  by  the  ordinance  of  the 
convention  adopted  on  the  22d  September,  1865,  which 
declares,  that  "  as  the  institution  of  slavery  has  been  de- 
stroyed in  the  State  of  Alabama,  hereafter  there  shall  be 
neither  slavery,  nor  involuntary  servitude,  in  this  State, 
otherwise  than  for  the  punishment  of  crime,  whereof  the 
party  shall  have  been  duly  convicted." — Eevised  Constitution 
of  Alabama,  art.  I,  §  34. 

By  section  3080  of  the  Code,  murder  is  divided  into  two 
degrees.  Murder  in  the  first  degree  is  made  punishable  by 
death,  or  imprisonment  in  the  penitentiary  for  life,  at  the 
discretion  of  the  jury.  Murder  in  the  second  degree  is 
made  punishable  by  imprisonment  in  the  penitentiary,  for 
not  less  than  ten  years.  The  law  thus  dividing  murder  into 
degrees,  and  subjecting  guilt  in  the  different  degrees  to 
distinct  punishments,  is,  by  an  emphatic  statutory  declara- 
tion, made  applicable  to  free  negroes,  and  inapplicable  to 
slaves. — Code,  §  3305.  This  law,  therefore,  is  limited  in 
its  operation  to  classes  of  persons  other  than  slaves.  A 
third  class,  composed  of  slaves,  is  specially  excepted  from 
amenability  to  it.  This  class  of  slaves  was  amenable  to 
punishment  under  a  section  of  the  Code  which  declares, 
that  ''every  slave,  who  is  guilty  of  murder,  *  *  *  * 
must,  on  conviction,  suffer  death." — Code,  §  3312. 

Thus  there  was  adopted  a  punitive  legislation  in  refer- 
ence to  murder  by  slaves,  variant  in  the  character  of  the 
offense,  and  in  the  direction  of  the  punishment,  from  that 
which  pertains  to  all  other  classes.  The  melioration  of  the 
stem  rule  of  the.  common  law,  by  dividing  murder  into  two 
degrees,  and  mitigating  the  punishment  even  in  the  most 
flagrant  cases,  at  the  discretion  of  the  jury,  to  imprisonment 
in  the  penitentiary,  and  substituting  in  all  other  cases  the 
milder  punishment  of  the  penitentiary  for  the  death  pen- 
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alty,  is  carefully  restricted  to  the  classes  of  free  persons, 
and  denied  to  the  slave.  This  discrimination  is  not  bot- 
tomed upon  his  color  or  race  ;  for,  if  it  depended  upon  the 
pecuharitj  of  color  and  race,  free  negroes  would  have  been 
placed  in  the  same  category  with  slaves.  It  grew  out  of 
the  sersdle  status,  and  has  its  justification,  in  the  view  of 
justice  and  humanity,  in  the  necessity  and  expediency  pro- 
duced by  that  status.  The  enslaved  negro  could  not  be  so 
well  deterred  from  the  commission  of  crime  by  the  peniten- 
tiary punishment,  for  he  was  taught  from  infancy  to  regard 
involuntary  labor  as  his  duty,  and  to  cheerfully  submit  to 
the  immediate  personal  control  of  another.  Besides,  the 
policy  of  the  law  made  it  the  interest  of  the  master  to 
throw  around  the  slave  every  restraint  from  crime,  and  to 
defend  him  when  charged,  by  pro\-iding  only  a  partial  com- 
pensation for  his  loss  when  executed,  instead  of  making 
profit  of  his  labor  in  the  penitentiary,  and  giving  a  full 
recompense  to  his  master.  And  it  is  alike  creditable  to  the 
impartiahty  of  our  courts,  and  the  wisdom  of  our  laws,  as 
well  as  to  the  sympathies  and  humanity  of  our  slave- owners, 
that  no  class  of  culprits  in  the  State  have  been  more  care- 
fully or  ably  defended  by  counsel,  or  have  more  fully 
enjoyed  the  benefit  of  those  wise  principles  which  the  law 
has  appointed  for  the  protection  of  innocent  persons. 

When  the  ordinance  of  the  convention  abolishing  slavery- 
was  adopted  on  the  22d  September  last,  there  remained  not 
a  slave  in  the  State  of  Alabama ;  and  a  perpetual  prohibi- 
tion of  negro  slavery  in  the  State  was  ordained.  The  con- 
dition of  slavery,  upon  which  the  discrimination  above  no- 
ticed was  based,  passed  away,  and  the  reason  for  it  ceased. 
Can  the  law  which  made  this  discrimination  continue,  when 
the  status  on  which  it  is  founded,  and  which  gave  it  birth, 
and  afforded  subjects  for  its  operation,  has  passed  away, 
and  been  placed  under  perpetual  prohibition  ?  It  is  certain 
that  no  offense  under  the  statute  in  question  could  have 
been  committed  after  the  abolition  of  slavery ;  and  if  the 
law  was  not  then  and  thereby  repealed,  we  have  the  ab- 
surdity of  a  penal  law  in  force,  under  which  no  offense 
could  be  committed.  It  can  not  be  that,  in  the  absence  of 
an  exception  of  pending  cases  in  a  repealing  law,  a  statute 
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can  be  in  force  for  the  purpose  of  punishing  past  offenses, 
and  yet  can  not  reach  offenses  which  may  be  committed  in 
future.  The  statute  in  question  was  either  repealed  by  the 
abolition  of  slavery,  or  it  was  not.  If  repealed,  no  convic- 
tion or  punishment  can  be  had  under  it,  even  in  pending 
cases.  If  not  repealed,  it  must  still  be  in  operation,  and 
under  it  crimes  subsequently  committed  might  be  punished. 
But  this  is  impossible,  for  there  are  no  slaves  to  violate  it 
and  receive  punishment  under  it. 

There  are  other  reasons  why  we  can  not  subscribe  to  the 
argument,  that  the  section  of  the  Code  which  makes  all 
murders  by  slaves  capital  offenses,  was  not  repealed  by  the 
abolition  of  slavery,  but  was  merely  shorn  of  its  capacity 
to  affect  any  subsequent  crimes,  for  the  want  of  slaves  to 
commit  them  ;  and  that  it  remains  alive,  to  act  upon  crimes 
committed  before  slavery  ceased.  There  is  a  practical  and 
insuperable  repugnance  between  the  statute  and  the  ordi- 
nance abohshing  slavery;  and  where  such  repugnance  ex- 
ists, the  prior  law  is  repealed.  The  section  of  the  Code 
clearly  contemplates  the  existence  of  the  state  of  slavery, 
not  only  at  the  time  when  the  crime  was  committed,  but 
also  at  the  time  of  trial.  This  is  indicated  in  the  language 
of  the  statute:  ^^ Every  slave,  who  commits  murder,  must, 
on  conviction,  suffer  death."  The  character  of  slave  must 
be  present  at  the  criminal  deed,  in  the  conviction,  and  in 
the  punishment.  Indeed,  the  main  purpose  of  the  discrim- 
inating law  was  the  adaptation  of  a  punishment  to  the  ser- 
vile condition. 

.  Our  argument  becomes  clearer,  when  we  look  at  other 
statutes  pertaining  to  the  trial  and  punishment  of  slaves. 
Upon  his  trial  for  a  capital  offense,  at  least  two-thirds  of 
the  jury  must  be  slaveholders,  and  the  court  must  assign 
the  slave  counsel,  unless  it  is  furnished  by  the  master ;  and 
upon  conviction,  the  value  of  the  slave  must  be  assessed,  and 
the  owner  reimbursed  one-half  the  amount.  Any  attempt 
to  try  an  offender  for  an  act  done  before  the  abolition  of 
slavery,  would  encounter  the  difficulty,  that  there  would  be 
no  slaveholders  to  make  up  the  jury,  no  master  to  employ 
counsel,  and  recover  one- half  the  assessed  value ;  and  there 
would  be  no  slave  to  try,  for  it  is  obvious  that  the  statute 
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contemplates  the  existence  of  the  state  of  slavery  at  the 
trial.  Unquestionably,  the  character  of  slave  is  a  constitu- 
ent of  the  crime,  without  an  averment  of  "which  the  indict- 
ment would  be  defective.  The  statutory  crime  could  not 
exist  without  the  presence  of  this  element.  This  element  of 
the  crime  was  certainly  destroyed  by  the  abolition  of  slavery. 
To  convict  one  afterwards,  would  be  to  punish  for  crime,  an 
indispensable  element  of  which  had  no  existence,  save  in 
the  recollection  of  the  past. 

We  have  been  led  to  discuss  this  question  at  so  much 
length,  more  by  its  novelty  and  general  interest,  than  by 
its  intrinsic  difficulty.  We  are  of  the  opinion,  that  the 
statute  providing  for  the  punishment  of  slaves,  as  a  distinct 
class,  for  murder,  was  repealed  by  the  ordinance  of  the 
convention. 

In  giving  this  case  a  thorough  examination,  we  next 
encounter  the  question,  whether  the  accused  wis  not  liable 
to  be  punished  under  the  common  law  for  the  crime  com- 
mitted. This  question  we  decide  in  the  negative.  We 
think  the  common  law,  so  far  as  it  would  have  affected  the 
prisoner,  was  abrogated  by  the  statute. — Code,  §  3312.  The 
punishment  may  be  the  same  under  the  statute,  as  at  com- 
mon law ;  but  the  offense,  in  this  State,  is  not  identical  with 
murder  at  common  law.  An  ingredient  enters  into  the 
offense  here,  which  was  unknown  at  common  law ;  that  is, 
the  fact  that  the  offender  was  a  slave.  Even  if  slavery 
existed  at  the  common  law,  it  certainly  knew  nothing  of  the 
crime  of  murder  by  a  slave,  as  distinct  from  all  other  hom- 
icides by  all  other  persons,  and  subject  to  distinct  punish- 
ment. An  indictment  at  common  law,  for  the  crime  of 
murder  by  a  slave,  would  be  bad  ;  and  no  conviction  for 
the  offense  here  could  be  had  under  such  an  indict- 
ment. The  Code  provides,  that  indictments  for  offenses 
designated  in  the  Code,  "  which  are  offenses  at  common  law" 
are  good,  "if  the  offense  is  charged  or  described  according 
to  the  common  law ;  and  the  defendant,  on  conviction,  must 
receive  the  punishment  prescribed  by  the  Code." — Code, 
§  3504.  Under  this  section,  common-law  indictments  are 
allowed,  where  the  offense  was  an  offense  at  common  law. 
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The  prosecution  here  is  not  for  an  offense  at  common  law, 
and  the  section  of  the  Code  can  have  no  apphcation. 

To  test  the  question  whether  a  common-law  indictment 
would  have  been  good  in  this  case,  let  us  inquire  how,  upon 
such  an  indictment,  the  court  could  decide  what  judgment 
to  render.  The  status  of  the  slave  defendant  not  being 
alleged,  the  presumption  would  be  that  the  accused  was  a 
free  person.  Murder  by  a  slave  is  an  exceptional  case  ;  and 
this  being  so,  it  would  not  be  presumed  that  the  accused 
was  a  slave,  and  it  has  been  so  ruled  in  reference  to  an 
analogous  question  in  Georgia  and  Virginia. — JoJm  v.  State, 
16  Ga.  200 ;  CommoniveoltJi  v.  Bennett,  2  Virginia  Cas.  235. 
Therefore,  the  court  would  be  led  by  an  indictment  not 
showing  that  the  prisoner  was  a  slave,  to  conclude  the  pun- 
ishment to  be  due  according  to  the  general  statute,  which 
divides  murder  into  degrees.  It  is  a  general  rule,  to  which 
peculiar  statutes  may  make  exceptions,  that  the  court 
should  be  able  to  determine  from  the  indictment  what  judg- 
ment to  pronounce. — 1  Chitty's  Cr.  Law,  227;  Barbour's 
Cr.  Law,  332.  And  the  same  rule  is  adopted,  substantially, 
by  statute  in  this  State. — Code,  §  3515.  This  court,  in  the 
case  of  Nelson  v.  State,  (6  Ala.  394,)  pronounced  an  indict- 
ment of  a  slave  "incurably  defective,"  which  charged  an 
intent  to  kill  ''Stephen  G.  Williams,"  because  it  did  not  allege 
that  Stephen  G.  Williams  was  a  "w^hite  man."  This  decis- 
ion was  put  upon  the  ground,  that  the  court  could  not  tell, 
except  from  argumentative  inference,  what  was  the  proper 
punishment  under  the  indictment.  So,  also,  in  the  case  of 
The  State  v.  Moses,  (Minor,  394,)  an  indictment  was  held  to 
be  bad  on  a  similar  objection. 

The  entire  common  law  on  the  subject  of  murder  has  been 
revised  in  this  State.  The  general  statute  in  reference  to  mur- 
der hy  ivhite  persons  and  free,  and  the  special  statute  in  refer- 
ence to  the  same  offense  by  slaves,  cover  every  conceivable 
case  of  murder.  Construed  in  pari  materia,  and  taken  to- 
gether, they  cover  the  entire  ground  of  the  common  law.  The 
statute  in  reference  to  slaves  stands  as  an  exception  to  the 
general  law.  The  general  and  exceptive  statutes  thus  cover- 
ing the  entire  subject  of  the  former  law,  it  would,  according  to 
many  authorities,  stand  repealed. — ^Smith  on  Statutes,  §§  786, 
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787;  State  V.  Whiticorth,^VoxieT,4.M;  Smith  v.  State,l  Stew. 
506.  But,  as  Bishop,  in  his  most  excelleBt  work  on  Crim- 
inal Law,  doubts  the  correctness  of  the  doctrine,  although 
citing  many  decisions  in  support  of  it,  we  will  not  put  our 
ruling  upon  that  ground. — 1  Bishop  on  Cr.  Law,  §  92.  It 
is  sufficient  for  our  argument,  that  no  such  offense  as  mur- 
der by  a  slave,  in  contradistinction  to  free  persons,  and 
subjected  to  a  distinct  punishment  on  account  of  the  status 
of  the  slave,  was  known  at  the  common  law. 

Under  our  criminal  system  which  preceded  the  Code, 
and  which  was  not  materially  different,  the  court  did  not 
stop  at  ruling  that  the  averment  that  the  accused  was  a 
slave  must  be  made,  but  held  that  the  name  of  the  owner 
of  the  slave  must  be  stated. — Phereby  v.  State,  16  Ala.  774 ; 
Flora  V.  State,  4  Porter,  11] .  And  such  would  now,  upon 
precedent,  be  a  law  of  the  State,  had  not  the  Code  dis- 
pensed with  the  averment  of  the  name  of  the  owner. 

But,  even  if  the  offense  committed  by  the  prisoner  had 
been  punishable  at  the  common  law,  the  defendant  could 
not,  in  our  opinion,  have  been  convicted  under  it ;  for  we 
think  that  such  common  law  would  have  been  abrogated 
by  the  ordinance  of  the  convention  abolishing  slavery. 
The  general  statute  on  the  subject  of  murder  applied,  as 
has  already  been  seen,  to  free  negroes.  On  the  22d  Sep- 
tember last,  by  the  ordinance  of  the  convention,  all  the 
slaves  became  free.  Ko  refinement  of  logic,  or  subtlety  of 
argument,  can  assign  to  the  negroes  emancipated  by  the 
convention  a  different  attitude  in  reference  to  the  penal  laws 
of  Alabama  from  that  of  the  negroes  who  were  before  free. 
In  the  instant  of  their  emancipation  they  'were  free  negroes, 
and,  being  free  negroes,  became  indictable  and  punishable- 
for  offenses  afterwards  committed  under  the  general  law  on 
the  subject  of  murder.  This  general  statute,  iherefore,  af- 
ter the  abolition  of  slavery,  embraced  all  the  people  of  the 
State,  of  every  color.  This  statute  was  repugnant  to  the 
common  law,  alike  in  the  division  of  murder  into  degrees, 
in  its  direction  as  to  punishment,  and  in  its  allowance  of 
discretion  to  the  jury  in  fixing  the  punishment.  The  com- 
mon law  was,  therefore,  if  before  in  force  as  to  the  prisoner, 
abrogated  by  his  coming  under  the  operation  of  the  general 
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statutory  provision.  Being  thus  abrogated,  there  could  be 
no  conviction  under  it;  for  the  principle  that  there  can  be 
no  conviction  under  a  law  repealed,  embraces  the  common, 
as  well  as  the  statute  law.  It  is  no  objection  to  this  con- 
clusion, even  if  it  be  true  that  an  indictment  might  be 
framed  under  the  common  law ;  for  we  often  go  to  the  com- 
mon law  for  forms  of  indictments,  when  as  to  its  punishment 
it  has  been  abrogated. 

The  prisoner  was  not,  however,  sentenced  to  punishment 
under  the  common  law ;  and  the  judgment  could  not  be 
sustained  upon  the  authority  of  the  common  law.  The 
sentence  was  under  section  3080  of  the  Code,  the  general 
statute  of  murder  ;  and  we  must  inquire,  whether  the  de- 
fendant .  was  amenable  to  punishment  under  that  statute. 
The  argument  which  led  to  the  sentence  under  section  3080, 
notwithstanding  the  indictment  was  under  section  3312,  we 
suppose  was  this  :  that,  as  the  former  section  prescribes  a 
milder  punishment  than  the  latter,  becoming  amenable  to 
the  former  by  his  emancipation,  he  could  be  punished  un- 
der it,  notwithi^-tanding  he  was  indicted  under  the  latter, 
and  only  liable  under  it  when  the  offense  was  committed. 
There  are  decisions  asserting  that,  if  a  subsequent  statute 
mitigates  the  punishment  prescribed  for  the  same  offense 
in  an  older  one,  the  mitigated  punishment  may  be  inflicted 
for  a  crime  committed  before  the  adoption  of  the  later 
statute. — 1  Bishop  on  Cr.  Law,  §  108,  and  authorities  there 
cited.  But,  if  that  doctrine  be  correct,  it  does  not  apply 
here.  The  general  statute  of  murder  does  not  aim  to  pun- 
ish the  same  offense  with  the  statute  in  reference  to  slaves. 
The  latter  statute  makes  the  offense,  when  the  element  of 
slavery  in  the  accused  is  present,  an  offense  different  in  its 
punishment  and  its  constitutents,  from  that  which  is  em- 
braced in  the  general  statute,  section  3080.  Therefore,  it 
cannot  be  correctly  said  that^the  slave  defendant  here, 
when  emancipated,  became  amenable  to  a  statute  prescrib- 
ing a  milder  punishment  for  the  identical  o&ense  with  which 
he  is  charged. 

Besides,  it  is  distinctly  declared  in  the  Code,  that  section 
3080  shall  not  apply  to  slaves  (Code,  §  3305);  and  section 
3080  must  be  read  as  if  there  were  incorporated  in  it  an 
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express  exception  of  slaves.  This  statute  "  was  not  pro- 
mulgated," as  to  the  accused,  within  the  meaning  of  the 
bill  of  rights,  prior  to  the  offense.  The  operation  of  it 
upon  the  acused,  as  he  stood  when  he  did  the  criminal  act, 
was  prohibited ;  and  his  subsequent  emancipation  could  not 
remove  the  prohibition. 

Finally,  we  think  there  is  no  law  under  which  the  accused 
can  be  punished.  For  this  state  of  the  law  we  are  not 
responsible.  We  are  to  expound,  and  not  to  make  laws. 
As  there  is  no  law"  under  which  the  accused  can  be  pun- 
nished,  it  is  useless  to  remand  the  case.  Judgment  must, 
therefore,  be  rendered,  reversing  the  judgment  of  the  court 
below,  and  ordering  that  the  sentence  be  not  executed 
upon  the  prisoner,  and  that  he  be  discharged  from  custody 
under  the  indictment  in  this  case. 

We  have  spoken  of  the  abolition  of  slavery  as  effected 
by  the  ordinance  of  the  convention,  because,  as  the  trial 
occurred  after  the  passage  of  the  ordinance,  it  was  not 
necessary  to  inquire  whether  slavery  was  not  sooner  de- 
stroyed. Upon  this  latter  question,  it  is  not  intended  to 
commit  the  judges  who  assent  to  this  opinion.  Their  re- 
spective views  on  that  subject  will  appear  in  another  case. 

JUDGE,  J. — It  has  been  decided  at  the  present  term  of 
this  court,  that  all  the  penal  statutes  of  the  State,  applica- 
ble to  slaves  as  a  class,  have  been  abrogated  by  the 
destruction  of  slavery ;  they  being  repugnant  to,  and  in 
contravention  of,  the  genius  and  policy  of  the  State,  as 
declared  by  its  fundamental  law. —  George  v.  The  State,  at 
the  present  term. 

It  has  also  been  decided  at  the  present  term,  that  on  the 
abolition  of  slavery  and  the  abrogation  of  the  slave  code, 
the  general  criminal  statutes  of  the  State  became  appli- 
cable to  the  class  known  as  freedmen. — Eliza  v.  The  State, 
at  the  present  teim. 

Among  the  penal  statutes  which  have  thus  become  appli- 
cable, are  sections  3080,  3081,  and  3082  of  the  Code,  which 
divide  the  offense  of  murder  into  two  degrees,  first  and 
second,  and  provide  imprisonment  in  the  penitentiary  not 
less  than  ten  years,  for  murder  in  the  second  degree,  and 
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the  death  penalty,  or  impiisonment  for  life  in  the  peniten- 
tiary, for  murder  in  the  first  degree,  at  the  discretion  of  the 
jury  trying  the  case. 

These  provisions  of  the  Code,  relating  to  murder,  apply 
to  all  classes  of  persons  in  the  State ;  and  every  person 
guilty  of  that  ofiense,  must  be  tried,  convicted,  and  pun- 
ished, if  at  all,  under  these  sections  of  the  Code.  They 
change,  and  completely  supersede,  the  common-law  punish- 
ment for  murder,  leaving  no  ground  whatever  on  which  the 
common-law  punishment  for  that  offense  can  stand ;  conse- 
quently, the  common-law  punishment  for  murder  is  not  in 
force  in  this  State. 

Then,  if  this  cause  should  be  reversed  and  remanded  for 
another  trial,  under  what  law  could  the  prisoner  Burt  be 
tried,  and,  if  convicted,  punished?  Not  under  the  provisions 
of  the  Code,  above  named,  for  they  were  not  in  force,  as  to 
him,  when  the  offense  was  committed ;  and  to  punish  him 
under  a  law  not  applicable  to  his  case,  when  the  offense  was 
committed,  would  be  to  punish  him  under  an  ex-posf-facto 
law,  in  the  teeth  of  the  constitution  of  the  United  States, 
and  in  violation  of  the  8th  section  of  the  bill  of  rights  of 
this  State,  which  declares,  that  "no  person  shall  be  punished, 
but  in  virtue  of  a  law  established  and  promulgated  prior 
to  the  offense."  And  he  could  not  be  tried  and  punished  as 
at  the  common  law,  for,  as  before  stated,  the  punishment  for 
murder  as  at  the  common  law  is  not  in  force  in  this  State. 
Under  what  law,  then,  I  repeat,  could  he  be  tried  and  pun- 
ished ?  I  answer,  legally  under  none.  The  law  in  force  when 
the  offense  was  committed,  providing  for  his  punishment, 
having  been  abrogated,  with  no  saving  proviso  as  to  offenses 
committed  while  it  was  in  force,  imder  a  principle  coeval 
with  the  law  itself,  and  one  that  has  never  been  controverted, 
all  such  offenses  go  with  the  law.  The  question  is  precisely 
the  same,  as  if  the  legislature  had  repealed  the  law  apph- 
cable  when  the  offense  was  committed,  without  a  saving 
clause  as  to  offenses  committed  prior  to  the  repeal ;  and 
had  enacted  subsequent  to  the  commission  of  the  offense, 
the  provisions  of  the  Code,  applicable  to  murder  and  its 
punishment.  If  this  had  been  done,  would  not  the  offense 
have  been  cured  ? 
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It  is  to  be  regretted  that,  in  cases  like  the  present,  offend- 
ers escape  merited  punishment.  But,  if  such  be  the  law, 
courts  cannot  help  it — they  must  expound  the  law  as  it  is. 
The  discharge  of  the  prisoner  is  one  of  the  evils  resulting 
from  the  war,  and  is  not  by  any  means  the  greatest  that  has 
been  brought  about  by  that  calamity.  Having  no  power 
in  the  premises,  other  than  to  declare  what  I  believe  to  be 
the  law,  I  am  constrained  to  concur  in  the  opinion  delivered 
by  the  chief-justice. 

BYRD,  J. — The  indictment  describes  the  prisoner  as  a 
slave,  and  the  person  slain  as  a  white  man.  It  was  found 
under  section  3312  of  the  Code,  which,  for  the  purposes  of 
this  opinion,  may  be  read  as  follows  :  "Every  slave,  who  is 
guilty  of  murder,  must,  on  conviction,  suffer  death." — 20  Ala. 
15  ;  38  Ala.  213. 

The  indictment  is  in  substantial  conformity  to  the  forms 
given  in  the  Code,  and  the  rules  prescribed  in  chapter 
7,  title  2,  part  4,  thereof.  The  Code  does  not  furnish  any 
form  for  an  indictment  against  a  slave.  The  indictment  is 
statutory,  and  sufficient ;  and  the  court  did  not  err  in  over- 
ruhng  the  demurrer. — Noles  v.  The  Slate,  24  Ala  672. 

At  the  trial,  the  prisoner  was  a  freeman ;  {Smith  v.  The 
State,  and  Jejfreys  v.  The  State,  at  the  present  term  ;)  and 
therefore,  the  exception  to  the  ruling  of  the  court,  as  to  the 
qualification  of  the  jurors,  was  not  well  taken ;  if  tlien  a 
slave,  it  would  have  been.  This  right,  as  well  as  the  right 
of  the  owner  to  have  the  value  of  a  slave  assessed  on  con- 
viction of  a  capital  offense,  are  matters  pertaining  to  the 
remedy,  and  not  to  the  offense  ;  and  therefore  may  be  re- 
pealed, and  a  new  remedy  provided,  without  affecting  the 
conviction  of  an  offender  who  had  committed  a  crime. — Love 
V.  The  State,  4  Ala.  173. 

The  important  question  to  the  prisoner,  and  to  the  vindi- 
cation of  public  justice,  is,  whether  he  has  committed  any 
offense  for  which  he  can  now  be  punished.  This  question 
was  decided  in  the  negative,  in  the  case  of  George  v.  The 
Slate,  at  the  present  term ;  in  which  case,  I  was  at  one 
time  of  counsel  for  the  prisoner,  and  therefore  did  not  sit 
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on  the  hearing  ;  and  I  now  proceed  to  give  my  opinion  on 
the  main  question  presented  in  this  case. 

I  have  striven  diligently  to  find  some  adjudicated  case, 
or  sound  and  well-estabhshed  principles,  which  would  au- 
thorize me  to  concur  in  opinion  with  my  brethren,  and  have 
been  unable  to  do  so.  Of  this  I  was  the  more  desirous, 
from  a  sense  of  the  importance  of  unanimity  on  so  grave  a 
question. 

The  prisoner  w^as  a  slave ;  he  is  now  free.  "While  a  slave, 
by  the  finding  of  the  jury  he  committed  murder,  in  killing 
a  white  man  ;  and  this,  by  our  law,  is  no  higher  offense  in  a 
slave,  than  the  murder  by  him  of  a  free  person  of  color,  an 
Indian,  or  a  slave.  In  this  respect,  our  Code  makes  no  dis- 
tinction ;  {Isham  v.  The  Slate,  38  Ala.  213 ;)  nor  did  the  com- 
mon laio.  Murder  is  a  crime  against  the  individual  and  the 
public— 1  Bish.  C.  L.  §§  387,  and  408.  "Murder  is  an  act 
committed  from  what  the  law  deems  a  depraved  mind  bent 
fully  on  evil,  the  result  of  which  is  the  death  of  a  human 
being  within  a  jear  and  a  day  from  the  time  of  its  com- 
mission."— 2  Bish.  C.  L.  652.  The  only  exceptions,  as  to 
persons  capable  of  committing  the  offense,  are  idiots,  luna- 
tics, and  infants — a  slave  is  no  where  excepted^ — 1  Hawk. 
P.  C.  1 ;  4  Black.  195-6.  Our  criminal  laws,  though  Burt 
was  a  slave,  treated  him  as  a  person,  and  a  responsible, 
human  being,  as  to  crimes  committed  by  him ;  and  so  did 
the  common  law. 

When  hereafter  the  phrase  ^Hhe  common  laiv"  is  used  in 
this  opinion,  it  will  include  both  the  ancient  common  law 
of  England  and  the  common  law  of  this  country,  unless 
restrictive  terms  are  used  in  connection  therewith. 

The  first  branch  of  the  argument  will  embrace  these  pro- 
positions :  1.  Slavery  is  recognized  by  the  common  law  as  a 
legal  institution.  I  am  aware  that  Lord  Mansfield,  and 
some  other  distinguished  jurists,  have  said  that  slavery  was 
unknown  to  the  ancient  common  law ;  and  so  have  some 
persons,  more  or  less  distinguished,  said  that  slavery  was 
not  sanctioned  by  the  theocratic  institutions  of  the  Jews, 
as  set  forth  in  the  Pentateuch,  nor  recognized  by  Christ 
and  his  Apostles  in  the  New  Testament  scriptures. — Lev. 
eh.   25,  vs.  45,  46 ;  Ex.  ch.  21 ;  1  Tim.  ch.  6;  Paul  Ep.  to 
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Philemon.  But,  fortunately,  such  statements,  made  upon 
any  authority,  however  distinguished  or  worthy  of  our  re- 
spect and  consideration,  cannot  outweigh  or  obliterate  the 
stern  lessons  of  history,  or  the  incontrovertible  and  re- 
corded facts  of  the  past.  Slavery  was  established  on  this 
continent  under  British  auspices  and  the  ancient  common 
law,  and  has  been  so  recognized  for  more  than  two  centu- 
ries. If  slavery  did  not  exist  among  the  Britons  prior  to 
the  occupation  by  the  Romans,  it  is  more  than  probable 
that  the  institution  was  established  by  the  conquerors ;  for 
Eome  carried  her  laws  and  institutions  wherever  she  occu- 
pied.— Cobb  on  Slavery,  CXXII,  ch.  8.  But,  however  this 
may  be,  it  is  stated  that  the  Germans,  which  term  included 
Saxons,  held  slaves.  "The  leaders  and  their  military  com- 
panions were  maintained  by  the  labor  of  their  slaves"; 
(Hume,  ch.  1,  p.  4 ;)  and  the  Saxons,  with  the  aid  of  the 
Angles,  conquered  the  Britons  about  the  year  550,  and 
thus  established  their  laws  and  institutions  in  England  J 
and  hence  the  derivation  of  the  term  Anglo-Saxon.  Over 
three  hundred  years  after,  we  find  it  to  be  one  of  the  regu- 
lations of  the  laws  of  Alfred  the  Great,  that  "a  slave  may 
fight  in  his  master's  quarrel";  (Hume,  p.  41};)  and  this  regu- 
lation is  good  common  law  to  this  day.  It  is  said  that  he 
framed  a  body  of  laws  which  are  now  lost,  and  "served 
long  as  the  basis  of  English  jurisprudence,  and  is  generally 
deemed  the  origin  of  what  is  denominated  the  common  laio." 
Hume,  p.  21.  And  so  we  trace  slavery  to  the  very  fountain 
and  origin  of  the  common  law. 

Upon  the  conquest  by  the  Angles  and  Saxons,  "  the 
native  inhabitants  who  remained  in  England,  were  reduced 
to  the  most  abject  slavery." — Encyclopaedia  Britannica, 
(Edinb.  ed.  1810,)  vol.  8,  p.  56. 

"  By  a  statute  of  Alfred  the  Great,  the  purchase  of  a 
man,  horse,  or  an  ox,  without  a  voucher  to  warrant  the  sale, 
was  strictly  forbidden.  That  law  was,  doubtless,  enacted 
to  prevent  the  stealing  of  men  and  cattle.  But  it  shows 
that,  at  so  late  a  date  as  the  9th  or  10th  century,  a  man, 
when  fairly  purchased,  was  in  England  as  much  the  property 
of  the  buyer,  as  the  horse  on  which  he  rode,  or  the  ox  which 
dragged  his  plow.    In  the  same  country,  now  so  nobly 
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tenacious  of  freedom  and  the  rights  of  man,  a  species  of 
slavery  similar  to  that  which  prevailed  among  the  ancient 
Germans  subsisted,  even  to  the  end  of  the  16th  century. 
This  appears  from  a  commission  issued  by  Queen  Elizabeth, 
in  1574,  for  inquiring  into  the  lands  and  goods  of  all  her 
hondmen  and  bondiooinen  in  the  counties  of  Cornwall,  Devon, 
Somerset,  and  Gloucester,  in  order  to  compound  \\dth  them 
for  manumission,  that  they  might  enjoy  their  lands  and 
goods  as  freemen^ — Encyclopaedia  Britannica,  (Edin.  ed.) 
vol.  19,  title  Slavery,  p.  390. 

The  status  of  slavery  was  recognized  by  the  Anglo-Sax- 
ons, as  well  as  that  of  freemen.  "  The  lower  rank  of  free- 
men were  denominated  Ceorles."  "  But  the  most  numerous 
rank  by  far  in  the  community  seems  to  have  been  the  slaves 
or  villeins,  who  were  the  property  of  their  lords;  and  were 
consequently  incapable  themselves  of  possessing  any  prop- 
erty."— Hume,  p.  45.  On  the  same  page  Hume  says  :  "There 
were  two  kinds  of  slaves  among  the  Anglo-Saxons  :  house- 
hold slaves,  after  the  manner  of  the  ancients  ;  and  praedial, 
or  rustic,  after  the  manner  of  the  Germans.  *  *  * 
The  power  of  the  master  over  his  slaves  was  not  unlimited 
among  the  Anglo-Saxons,  as  it  was  among  their  ancestors. 
If  a  man  beat  out  his  slave's  eye  or  teeth,  the  slave  recov- 
ered his  liberty ;  if  he  killed  him,  he  paid  a  fine  to  the 
king,  provided  the  slave  died  within  a  day  after  the  wound 
or  blow  ;  otherwise,  it  was  unpunished.  The  selling  them- 
selves or  children  to  slavery  was  always  the  practice  among 
the  German  nations,  and  was  continued  by  the  Anglo- 
Saxons."  To  sustain  these  facts,  Hume  refers  to  Spelman'a 
Gloss.,  in  verho  ''servus,'"  Leges  Alf.  §§  12, 17,  and  20  ;  Tacitus 
De  Mor.  Germ.;  Leges  In^e,  §  11.  These  authorities  are 
not  at  my  command  ;  but,  from  the  acknowledged  research, 
and  general  accuracy  of  that  learned  liistorian,  I  have  no 
doubt  they  fully  sustain  the  text.  He  says,  that  the  power 
of  the  master  over  the  slave  was  not  unlimited  among  the 
Anglo-Saxons,  as  it  was  among  their  ancestors.  This 
amelioration  was,  no  doubt,  produced  by  the  humane  princi- 
ples of  the  common  law  and  the  Christian  religion;  and  these, 
with  other  causes,  still  farther  mitigated  the  condition  of 
the  slaves,  until  in  the  reign  of  John,  in   the  year  1215, 
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Magna  Charta  was  granted,  by  which  it  was  provided,  that 
"  every  freeman  shall  be  fined  in  proportion  to  his  fault ; 
and  no  fine  shall  be  levied  on  him  to  his  utter  ruin  ;  even  a 
villein  or  rustic  shall  not,  by  any  fine,  be  bereaved  of  his 
carts,  plows,  and  implements  of  husbandry."  This  was  the 
only  article  calculated  for  the  interests  of  this  body  of  men, 
probably  at  that  time  the  most  numerous  in  the  kingdom. 
Hume,  ch.  XI,  p.  117*  Here  we  see  the  freeman  distin- 
guished from  the  villein;  and  that  the  word  slave,  which  is 
of  Sclavonic  derivation,  had  been  softened  to  that  of  villein 
or  rustic,  during  the  years  which  intervened  between  the 
final  conquest  of  England  by  the  Anglo-Saxons,  (about  the 
year  550,)  and  the  year  1215.  And  we  observe  the  further 
mitigation  of  the  condition  of  the  slave,  as  to  his  right  to 
own  property ;  at  least,  implements  of  husbandry.  And, 
finally,  under  the  combined  influence  of  the  common  law 
and  Christianity,  slavery  almost  entirely  disappeared  amid 
the  "wars  of  the  Roses."  Those  contests  also  aided  to 
extinguish  the  distinct  badges  of  slave  servitude  in  Great 
Britain,  though  maintained  in  her  colonies  long  since. 
Bat,  because  there  are  now  no  such  persons  as  slaves  in 
England  for  the  common  law  to  act  on,  is  no  argument 
against  the  position,  that  the  common  law  recognized  slavery, 
and  was  applicable  to  it,  as  long  as,  and  wherever  it 
existed.  The  great  merit  of  the  common  law  is,  that  its 
maxims  and  principles  are  so  comprehensive,  expansive, 
and  accommodating,  that  they  can  be  appropriated  to  the 
solution  of  every  problem,  however  novel  or  intricate,  which 
may  arise  in  the  affairs  or  transactions  of  mankind,  if  un- 
controlled by  legislative  or  constitutional  enactments.  As 
a  system  of  law  and  jurisprudence,  it  has  been  forming, 
improving,  and  maturing,  for  ages ;  from  a  time  "whereof 
the  memory  of  man  runneth  not  to  the  contrary" ;  and  is 
now  held  in  the  highest  appreciation  and  reverence  by  the 
learning  and  wisdom  of  the  civilized  world. 

It  is,  then,  probable  that,  from  the  invasion  of  Csesar, 
about  fifty  years  before  the  birth  of  our  Savior,  to  the  year 
1574,  (more  than  sixteen  hundred  years,)  slavery  existed  in 
some  form  in  England ;  and  that  it  certainly  did  so  exist 
about  seven  hundred  years,  and  three  hundred  more  than 
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it  has  on  this  continent,  under  British  laws.  And  upon  ex- 
amination it  will  be  found,  that  Lingard,  Hallam,  Camden's 
Britannia,  Glanvil,  Spelman,  Bracton,  and  other  lights  of  the 
common  law  and  history,  are  not  in  conflict,  and  the  most  of 
them  are  in  harmony  with  Hume.  (The  edition  of  Hume 
from  which  the  above  extracts  are  taken,  is  Baudry's  Paris 
edition  of  1837,  containing  Hume,  Smollett,  and  Hughes, 
twenty-one  vols,  in  one.) 

In  the  case  of  Pearne  v.  Leslie,  (Amb.  R.  76,)  Lord  Hard- 
wicke,  C,  said  :  "  As  to  the  nature  of  the  demand,  it  is  for 
the  use  of  negroes.  A  man  may  hire  the  servant  of  another, 
whether  he  be  a  slave  or  not,  and  will  be  bound  to  satisfy 
the  master  for  the  use  of  him.  I  have  no  doubt  that  trover 
will  He  for  a  negro  slave ;  it  is  as  much  property  as  any 
other  thing.  The  case  in  Salk.  666,  was  determined  on  the 
want  of  proper  description.  It  was  trover  pro  suo  ^thiope, 
vocat.  negro,  without  saying  slave  :  and  the  being  negro,  did 
not  necessarily  imply  slave.  The  reason,  said  at  the  bar  to 
have  been  given  by  Lord  Chief  Justice  Holt  in  that  case,  as 
the  cause  of  doubt,  viz.,  that  the  moment  a  slave  sets  foot 
in  England  he  becomes  free,  has  no  weight  with  it ;  nor 
can  any  reason  be  found,  why  they  should  not  be  equally 
so  when  they  set  foot  in  Jamaica,  or  any  other  EngHsh  plant- 
ation. All  our  colonies  are  subjects  of  England,  although  as 
to  some  purposes  they  have  laws  of  their  owti.  There  was 
once  a  doubt,  w^hether,  if  they  were  christened,  they  would 
not  become  free  by  that  act ;  and  there  were  precautions 
taken  in  the  colonies  to  prevent  their  being  baptized;  till  the 
opinion  of  Lord  Talbot  and  myself,  then  attorney-general 
and  solicitor-general,  was  taken  on  that  point.  We  both 
were  of  opinion,  that  it  did  not  at  all  alter  their  state.  There 
were  formerly  villeins  or  slaves  in  England,  and  those  of 
two  sorts,  regardant  and  in  gross :  and  although  tenures 
are  taken  away,  there  are  no  laws  that  have  destroyed 
servitude  absolutely.  Trover  might  have  been  brought  for 
a  villein."  This  was  in  1749 ;  but,  as  early  as  the  reign  of 
Charles  the  Second,  it  was  decided,  in  a  suit  for  two  hun- 
dred slaves,  in  the  case  of  Butt  v.  Penny,  (2  Lev.  201,)  that 
the  plaintiff  was  entitled  to  recover  in  an  action  of  trover 
for  the  slaves. 
40 
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In  the  case  of  Madraza  v.  Willes,  (3  Bam.  <fc  Aid.  353, 
and  5  Serg.  &  Low.  313,)  whicli  was  a  suit  by  plaintiff,  a  sub- 
ject of  tbe  kingdom  of  Spain,  against  the  defendant,  a  sub- 
ject of  Great  Britain,  to  recover  the  value  of  three  hundred 
slaves,  which  the  defendant  had  on  the  high  seas  seized  and 
converted  to  his  o^ti  use,  it  was  decided,  that  the  plaintiff 
was  entitled  to  recover.  At  nisi  priuSy  "it  occurred  to  the 
lord  chief-justice,  that  the  plaintiff  was  not  entitled  to  re- 
cover, in  an  English  court  of  justice,  for  the  slaves,  and 
directed  the  jury  to  find  a  verdict  separately  for  each  part 
of  the  damage."  And  the  cause  coming  up  at  the  court  of 
common  pleas.  Abbot,  C.  J.,  said :  "Considering  the  very 
extensive  language  used  in  the  two  acts  of  parhament,  to 
which  we  have  been  referred,  I  had  at  first  thought  that  it 
was  not  competent,  even  for  a  foreigner,  to  come  into  an 
English  court  of  justice,  and  there  to  recover  damages  for 
a  loss  sustained  by  him  in  the  prosecution  of  a  trade  de- 
clared by  the  British  legislature  in  such  strong  language  to 
be  unlawful."  And  he  held,  that  the  plaintiff  was  entitled 
to  recover  the  value  of  the  slaves.  Bay  ley,  J.,  in  the  same 
case,  said  :  "  The  plaintiff  has  a  legal  property  in  the  slaves, 
of  which  he  has,  by  the  defendant's  act,  been  deprived". 
And  Holroyd,  J.,  said :  "However  much  I  may  regret  that 
any  damages  can  be  recoverable  for  such  a  subject  as  this, 
yet  I  think  we  are  bound  to  say  that  the  plaintiff  is  entitled 
to  them."  Best,  J.,  said  :  "But  it  is  impossible  to  say  that 
the  slave  trade  is  contrary  to  what  may  be  called  the  com- 
mon Imo  of  nations.  It  was,  imtil  lately,  carried  on  by  all 
the  nations  of  Europe."  This  was  in  1820.  If  slavery  was 
not  recognized  by  the  common  law,  and  was  against  the 
pohcy  of  Great  Britain,  upon  what  principles  were  her 
courts  bound  to  enforce  a  claim  against  her  fundamental 
law  and  poHcy  ? 

In  1817,  that  distinguished  jurist.  Lord  Stowell,  in  the 
case  of  Le  Louis,  (2  Dod.  Ad.  E.  249;  1  Phil.  In.  Law,  253,) 
held,  "that  trading  in  slaves  was  neither  piracy,  nor  legally 
criminal.  *  *  It  was  sanctioned  by  ancient  admitted 
practice,  by  the  general  tenor  of  the  laws  and  ordinances, 
and  by  the  formal  transactions  of  civilized  states,  and  by 
the  doctrine  of  the  courts  of  the  law  of  nations,"    In  com- 
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menting  on  this  opinion  of  Lord  Stowell,  Mr.  Phillimore 
says :  "All  this  is  undoubtedly  true."  Since  that  time,  it 
is  admitted  that  the  slave  trade  has  been  held  illegal.  But 
Mr.  Phillimore  says  (section  CCCVn,  p.  251):  "If  Great 
Britain  was  deeply  dyed  by  her  Assiento  contract  and  her 
colonial  slavery,  in  this  accursed  commerce,  her  worst  ene- 
mies must  admit  that  she  has,  since  the  beginning  of  this 
century,  been  indefatigable  in  her  efforts  to  wipe  away  the 
stain."  "  The  first  British  statute  that  declared  the  slave 
trade  unlawful,  was  in  March,  1807."— 1  Kent's  Com.  195. 

In  the  case  of  The  Antelope,  the  supreme  court  (10  Wheat. 
66)  of  the  United  States  held,  "that  the  slave  trade  had 
been  sanctioned  in  modem  times  by  the  laws  of  all  nations 
who  possessed  distant  colonies,  and  a  trade  could  not  be 
considered  as  contrary  to  the  law  of  nations,  which  had 
been  authorized  and  protected  by  the  usages  and  laws  of  all 
commercial  nations." 

Slavery  being  thus  sanctioned  by  the  institutions  of  the 
Jewish  theocracy,  by  the  New  Testament  Scriptures,  by 
the  ancient  and  modern  common  law,  by  the  adjudications 
of  the  wisest  British  and  American  jurists,  and  by  the  usa- 
ges and  laws  of  all  civilized  nations,  the  people  of  the  South 
have  felt  justified  in  their  toleration  of  the  institution  of 
African  slavery,  and  secure  in  their  title  to  such  slaves,  even 
if  the  constitution  of  the  United  States  had  given  no  va- 
lidity to  their  rights  in  the  premises. 

The  foregoing  views  and  adjudications  are  in  harmony 
with  the  opinion  in  the  case  of  Atioood's  Heirs  v.  Becky 
(21  Ala.  590,)  in  which  Chilton,  C.  J.,  delivering  the  opinion, 
in  speaking  of  the  existence  of  slavery  in  England  at  one 
time,  says :  "  Be  that  as  it  may,  it  is  most  unquestionably 
true,  that  slaves  are  now  regarded  by  our  law  as  chattels, 
and  the  owners  thereof  have  an  absolute,  unqualified  prop- 
erty in  them ;  and  although  such  right  might  not  have  been 
recognized  by  the  ancient  common  law,  yet,  such  is  the 
genius  and  expansive  nature  of  the  common  law,  that  it 
adapts  itself  to  the  necessities  and  exigencies  of  society; 
and  when  a  new  species  of  property  is  introduced,  and  the 
statute  law  is  sUent  as  to  the  rales  by  which  it  is  to  be  gov- 
erned, the  common  law  embraces  it,  and  its  rules  are  ap- 
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plied  to  it,  modified,  of  course,  according  to  the  nature  of 
the  property  thus  subjected  to  its  government."  He  says 
further:  "In  considering  the  rules  which  apply  to  and  reg- 
ulate this  peculiar  species  of  property,  we  must  look  upon 
them  in  the  double  capacity  of  chattels  and  intelligent  be- 
ings." This  case  was  re-affirmed  in  27  Ala.  490,  and  ia 
35  Ala.  12. 

In  the  case  of  Fisher's  Negroes  v.  Elder,  (6  Yerger,  157,) 
Catron,  C.  J.,  says  :  "  By  the  common  law,  a  master  might 
manumit  his  slave  at  pleasure."  How  could_a  master  manu- 
mit his  slave  at  common  law,  if  the  master's  right  to  the 
slave  was  not  recognized  by  that  law.  If,  as  Chilton,  C.  J., 
says,  they  are  treated  by  our  laws  as  "  intelHgent  beings," 
as  they  were  also  by  the  common  law,  they  are  certainly 
responsible  for  crimes  committed  by  them,  not  as  slaves, 
but  as  intelligent  human  beings. 

In  Jones  v.  The  State,  (5  Ala.  670,  679,)  this  court  says : 
"  These  sections"  (of  the  statute)  "  treat  of  the  crime  of 
murder  committed  on  a  slave.  They  do  not  create  a  mere 
offense  imknown  to  the  common  law,  nor  do  they  subject 
the  offender  to  a  greater  punishment  than  was  inflicted  at 
common  law  ;  they  are  therefore  not  statute  offenses." 

If  the  murder  of  a  slave  was  an  offense  known  to  the 
common  law,  that  law  must  have  recognized  the  status  of 
the  slave,  and  as  a  human  being  ;  and,  therefore,  in  the  case 
of  Jones,  the  court  very  accurately  say,  that  "  the  statute 
against  the  murder  of  a  slave  does  not  create  an*  offense 
unknown  to  the  common  law ;"  and  the  court,  with  equal 
accuracy,  could  have  said,  that  the  statute  against  a  slave 
for  the  murder  of  any  human  being  did  not  create  an  of- 
fense unknown  to  the  common  law,  and  is  not  therefore  a 
statutory  offense.  It  would  be  singularly  inaccurate  to 
hold  that  the  unlaTvful  killing  of  a  slave  by  any  one  was  an 
offense  at  common  law,  but  that  the  unlawful  killing  of  any 
one  hy  a  slave  was  not  also  an  offense  at  common  law; 
which  made  no  distinction  beticeen  afreepei'son  and  a  slave 
as  to  the  offense  and  punishment  of  murder. 

I  have  thus,  at  some  length,  discussed  this  subject,  as  it 
has  been  held,  and  even  by  this  court  intimated,  that  slavery 
was  unknown  to  the  common  law,  and  therefore  never  ex- 
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isted  in  England.  I  have  shown  that,  there,  a  slave  vs^as 
treated  as  property,  and  as  a  person,  and  that  our  laws 
treat  him  likewise ;  and  this  similarity  is  sufficient  for  the 
purpose  of  this  argument,  without  showing  in  what  else 
the  two  systems  of  slavery  are  alike  or  dissimilar. — 5  Cow. 
397 ;  9  Head,  120. 

II.  From  the  foregoing  it  results,  that  "  the  kiUing  of  a 
human  being  by  a  slave  with  malice  aforethought  was  by  the 
common  law  murder."     And  that  law  is  in  force  in  this  State. 

As  far  back  as  the  case  of  Cawood  v.  Tlie  State,  (2  Stew. 
364,)  this  court  held,  that  the  "common  law  of  England  was 
in  force  in  this  country,  so  far  as  compatible  with  the  genius 
of  our  institutions."  In  the  case  of  Barlow  v.  Lambert, 
(28  Ala.  707,)  it  is  said  the  doctrine  has  been  firmly  estab- 
lished, that  "  the  common  law  of  England,  so  far  as  appli- 
cable, was  made  a  rule  of  action  for  our  government,  both 
in  civil  and  criminal  cases." — See  6  Ala.  637 ;  19  ib.  829. 

In  England,  slaves  were  punishable  for  crime  by  the  com- 
mon law,  and  crimes  against  them  were  also  punishable. 
Cobb  on  Slavery  (ch.  viii,  p.  122)  very  fully  and  ably  treats 
the  subject  of  British  slavery,  and  the  principles  of  law  ap- 
plicable to  the  institution  and  the  slave.  Wharton,  in  his 
excellent  work  on  the  American  Law  of  Homicide,  says : 
"  If  a  slave  kill  his  master  whilst  the  latter  is  correcting 
him,  it  is  murder  at  common  law  ;  and  those  present  aid- 
ing and  abetting  are  guilty  of  the  same  offense."  The 
principles  of  the  common  law,  which  made  it  murder  in  a 
slave  to  kill  his  master  while  correcting  him,  would  cer- 
tainly make  it  murder  in  a  slave  to  kill  any  human  being 
with  malice  aforethought.  Sections  3316  and  3317  of  the 
Code  are  persuasive  to  show  that  the  legislature  considered 
slaves  capable  of  committing  common- law  offenses.  The 
case  of  Nelson  (a  slave)  v.  The  State  (6  Ala.  396)  impliedly 
holds  the  same  doctrine.  In  the  case  of  Jones  v.  The  State, 
sup7-a,  this  court  held  that  a  common-law  indictment  against 
a  white  man  for  the  murder  of  a  slave  is  good.  The  same 
rule  is  applicable  to  a  slave.  Upon  this  question  the  au- 
thorities are  clear  and  luminous. — Whart.  C.  L.,  §  1043  ; 
State  V.  Crank,  2  Bailey,  66,  fidl  in  point ;  State  v.  Ccesar^ 
9  Ired.  (N.  C.)  391.     In  the  case  of   The  State  v.  WiU  (a 
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slave),  which  was  a  case  of  murder  of  a  white  man  by  a 
slave,  Judge  Gaston,  in  delivering  the  opinion  of  the  court, 
after  the  cause  had  been  argued  at  great  length,  and  with 
remarkable  learning  and  ability,  says  (1  Dev.  &  Bat.  165) : 
"  that  the  crime  charged  is  that  of  murder  at  common  law. 
By  that  law,  murder  is  described  to  be  where  a  person  of 
soimd  mind  and  discretion  killeth  any  reasonable  creature 
in  being  with  maHce  aforethought ;  and  the  inquiry  in  this 
case  is,  whether  upon  the  facts  found  the  law  adjudges  that 
the  killing  was  committed  with  maUce  aforethought.  If 
so,  it  adjudges  then  the  prisoner  was  rightfully  convicted 
of  murder."— Jaco&  v.  The  State,  3  Haw.  (Tenn.)  513 ;  Nel- 
son V.  The  State,  10  ib.  519 ;  Ann  v.  The  State,  ib.  163. 

At  common  law,  if  a  servant  murdered  his  master,  it  was 
petty  treason ;  but  he  could  be  indicted  for  that  offense,  or 
for  murder.  The  first  involved  the  status  of  the  offender, 
the  second  did  not ;  it  is  the  same  in  all  human  beings. 

In  Oxford  v.  The  State,  (33  Ala.  418,)  this  court  says,  that 
it  "  recognizes  his"  (the  slave's)  "  existence  as  a  person,  his 
capacity  for  crime,  and  his  subjection  to  criminal  responsi- 
bihty."  In  Hudson  v.  The  State,  (34  Ala.  253,)  this  court 
say  that  "  we  hold  that  when  a  slave  is  unlawfully  deprived 
of  life,  he  is  under  our  laws  a  reasonable  creature  in  being. 
Either  a  white  person  or  a  slave  may  commit  the  crime  of 
murder  and  manslaughter."  In  this  respect,  neither  the 
Code  nor  the  common  law  made  any  distinction,  except  in 
the  murder  of  the  master  by  the  servant,  which  we  have 
seen  was  petty  treason,  though  he  could  be  indicted  and 
convicted  of  murder.  If  murder  in  section  3312  of  the  Code 
means  anything,  it  means  murder  as  defined  at  common 
law.— 4  For.  397. 

III.  By  the  common  law,  death  is  the  'punishment  injlicted 
for  the  crime  of  murder,  (4  Black.  Com.  195-6,)  and  such 
was  the  penalty  for  murder  committed  by  tJie  prisoner  at  the 
time  of  its  commission  in  this  case. 

rV.  The  punishnent  by  section  3312  for  murder  was  death, 
at  the  time  of  the  murder  of  Christopher  Toomey  by  Burt,  tJie 
prisoner ;  and  so  it  was  at  common  law. 

V.  The  ingredients  of  tJie  crime  of  murder  were  not  changed 
by  the  Code,  (4  For.  397;  Code,  §§  3312, 3080,  3081;)  the  last 
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tioo  sections  only  distinguish  it  into  tioo  degrees,  and  punish 
each  degree  according  to  its  enormity.  If  murder  means  any- 
thing in  section  3312  of  the  Code,  it  means  murder  as  defined 
by  the  common  law,  (2  Bish.  C.  L.  §  652 ;  4  Black.  Com. 
194,)  and  there  is  no  difference  as  to  the  ingredients  of  the 
crime  at  common  law  and  by  section  3312  of  the  Code.  In 
the  case  of  Mam  v.  The  State,  (38  Ala.  283,)  the  Chief 
Justice,  in  delivering  the  opinion  of  the  court,  says,  that 
"  the  statute  does  not  make  a  knowledge  that  the  deceased 
was  a  white  person  an  ingredient  of  the  oflfense,  and  we 
cannot  decide  that  it  is."  Nor  did  the  common  law  make 
it  an  ingredient.  And  he  further  says,  that  "  a  homicide  by 
a  slave,  which  would  constitute  murder,  would  be  the  same 
offense,  and  subject  to  the  same  punishment,  whether  the 
deceased  was  a  white  person  or  a  slave."  And  so  it  ivas  at 
common  laiu.  And  the  offense  and  the  punishment  being 
the  same  by  the  Code  and  at  common  law,  then,  in  the 
language  of  the  court  in  the  case  of  Jones  v.  The  State, 
(5  Ala.;  4  For.  397,)  it  is  not  "  a  statute  offense."  This  case 
is  very  clear  to  the  point ;  and  it  cannot  therefore  be  main- 
tained that  the  status  of  a  slave  enters  into  the  crime  or 
the  punishment  as  an  ingredient  of  either,  at  common  law 
or  by  the  Code.  And  therefore  the  law  of  this  case  stands 
as  though  section  3312  had  never  been  adopted,  and  the 
prisoner  had  been  left  as  to  the  crime  of  murder  to  be  tried 
and  punished  as  at  common  law.  By  our  Code,  slaves,  as  to 
the  crime  of  murder,  and  its  punishment,  were  left  as  at 
common  law,  with  no  change  whatever. 

VI.  The  crime  and  the  'punishment  being  the  same  by  the 
Code,  at  tlie  time  of  the  commission  of  the  offense  by  the  pris- 
oner, as  they  were  at  common  law,  the  destruction  of  the  insti- 
tution of  slavery,  thereby  setting  the  prisoner  free  from  servi- 
tude after  the  commission  of  the  offense  and  before  tried,  does 
not  operate  as  a  pardon,  or  discharge  him  from  statutcrry 
punishment.  On  this  proposition  there  is  no  direct  au- 
thority in  point  from  adjudged  cases,  for  or  against  it. 
But,  on  reason,  of  which  the  common  law  is  said  to  be  the 
perfection,  it  is  against  common  right  and  justice,  that  an 
act  which  confers  a  higher  status  and  greater  rights  upon 
a  class  of  persons,  should  exonerate  them  from  the  conse- 
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quences  of  an  offense  at  common  law;  and,  especially, 
from  an  offense  which  was  punishable  with  death  by  the 
statute  and  by  the  common  law.  In  what  just  sense  can 
the  statutory  punishment  be  said  to  be  repealed?  There  is 
no  express  repeal  by  the  State  convention  of  1865 ;  but 
the  repeal  is  sought  to  be  implied  from  the  fact  that  the 
convention  recognized  the  destruction  of  slavery  in  the 
State,  and  prohibited  its  existence.  Such  a  repeal,  which 
results  in  turning  murderers  free  from  punishment,  and 
thereby  defeating  the  ends  of  good  government  and  pubKc 
justice,  should  never  be  imphed,  unless  the  intention  of  the 
convention  was  clear  and  unmistakable.  Not  being  so,  and 
there  being  no  adjudged  case,  or  principle  of  law  in  point, 
the  statute  should  not  be  held  to  be  repealed  as  to  the  of- 
fense or  punishment ;  for,  although  the  statute  says,  "  ev- 
ery slave  who  commits  murder  must,  on  conviction,  suffer 
death,"  the  word  slave  is  used  to  describe  a  class  of  persons, 
and  not  to  aggravate  the  offense  or  punishment,  for  both 
are  the  same  as  at  common  law ;  for  the  statiis  is  not  of  the 
essence,  or  substance,  of  either. 

On  the  doctrine  of  implied  repeals  of  statutes  or  com- 
mon law,  the  following  authorities  are  in  point :  6  Sm.  &  Mar. 
628 ;  Kinney  v.  Malhry,  3  Ala.  62  ;  33  Ala.  E.  693,  in  point ; 

1  "Wis.  E.  436 ;  3  ih.  109,  667 ;  1  Bish.  Crim.  Law,  from 
§  90  to  §  108,  and  cases  therein  cited. 

VH.  But,  even  if  the  destruction  of  the  institution  of 
slavery  operated  a  repeal  of  section  3312  of  the  Code,  it 
did  not  thereby  eoconerate  the  prisoner  from  a  crime  known  to 
the  common  law,  and  committed  before  he  became  free,  or  from 
the  punishment  denounced  by  the  common  law,  where  the  offense 
and  the  punishment  were  tJie  same  by  the  statute  in  force  at  the 
time  the  offense  was  committed  and  by  the  common  law. 

The  common  law  underlies,  and  is  the  foundation  of,  the 
constitutional,  legislative,  judicial,  and  political  systems  of 
this  country,  and  is  their  chief  merit  and  support.  If  a 
statute  enacted  a  new  penalty  for  a  common-law  offense, 
the  party  who  committed  the  offense  could  be  proceeded 
against,  either  under  the  statute,  or  at  common  law. — 
6  Dane's  Abr.  586  ;  2  Bur.  805  ;  2  Salk.  460 ;  2  Hawk.  P.  C. 
251 ;  9  Bac.  Abr.  235 ;  1  Bish.  C.  L.  §  93 ;  5  John.  175 ; 

2  Bibb,  80,  96. 
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This  court  has  recognized  that  such  a  rule  existed  at 
common  law,  and  so  it  is  by  section  3504  of  the  Code ;  but 
it  limits  the  court  to  the  infliction  of  the  punishment  pre- 
scribed in  the  Code,  and,  that  far,  changed  the  nile  at  com- 
mon law.  But,  if  the  offense  and  punishment  were  the 
same  by  the  common  law  as  by  the  Code,  then,  if  the  statute 
is  repealed,  the  common-law  punishment  can  be  inflicted, 
and  the  rule  of  the  Code  is  not  applicable,  upon  the  maxim, 
cessante  ratione  legis,  cessat  ipsa  lex. — People  v.  Enoch, 
13  Wend.  159,  in  point.  The  offense  and  punishment  being 
the  same  by  statute  as  at  common  law,  the  statute  does  not 
repeal  the  common  law. — 13  Wend.  159  ;  5  Com.  Dig.  330; 
1  Hale's  P.  C.  705,  §  16 ;  4  Haw.  P.  C.  4,  and  note  on  p.  5 ; 
3  Hill,  38  ;  13  Serg.  &  E.  326  ;  Wharton's  C.  L.  §§  372-3  ; 
Sir  John  Knight's  case,  3  Mod.  117,  to  the  point ;  2  Hale,  191. 

In  Viner's  Abridgment,  (vol.  19,  p.  494,)  it  is  laid  down, 
that  "a  statute,  which  is  made  only  in  affirmance  of  the 
common  law — that  is,  does  not  enact  any  new  thing,  but 
does  only  enact  that  which  was  provided  for  by  the  com- 
mon law  before  the  act,  though  it  did  not  so  plainly  appear — 
is,  nevertheless,  a  statute,  and  may  be  pleaded  as  a  statute, 
although  the  defendant  has  a  plea  at  the  common  law  also. 
For  it  enacts  nothing  contrary  to  the  common  law,  and  may 
well  stand  with  it." 

Mr,  Bishop  says  :  "For  some  time  a  statutory  provision, 
and  a  provision  of  common  law,  hke  two  statutory  ones, 
may  stand  together  up  to  a  given  point,  and  beyond  that 
may  come  into  conflict.  In  such  a  case,  the  prior  law  is  not 
repealed." — Bishop's  C.  L.  §  80,  and  cases  there  cited. 
This  pro\'ision  is  in  harmony  with  that  provision  of  the 
constitution,  which  requires  a  law  to  be  "established  and 
promulgated  prior  to  the  offense;"  for  the  common  law  is 
always  established  and  promulgated,  where  the  statute  is 
declaratory,  or  in  affirmance,  of  the  common  law.  And 
conceding  that  the  statute  has  been  repealed  as  to  the  pun- 
ishment and  the  offense,  yet,  the  common  law,  being  the 
same,  stands,  and  is  unaffected  by  the  repeal  of  the  statute, 
and  is  in  force  as  to  all  offenders  who  have  committed 
crimes  which  were  offenses  at  coiSamon  law,  and  where  the 
punishment  is  the  same  by  both. — The  King  v.  Carlide, 
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3  Bar.  &  Aid.  161,  to  the  point;  State  v.  Bollins,  8  N.  H.  550; 
2  Met.  (Ky.)  399,  a  case  in  its  argument  quite  in  point. 

It  has  never  been  held  that  the  repeal  of  a  statute  op- 
erated a  repeal  of  the  common  law ;  on  the  other  hand,  the 
repeal  of  a  statute  revives,  or  puts  in  force,  the  common 
law,  as  to  the  matters  upon  which  the  repealed  statute 
operated  a  suspension  or  abrogation.  Neither  the  adoption 
of  a  statute  in  affirmance  of  the  common  law,  nor  the  repeal 
of  such  a  statute,  in  any  manner  affects,  repeals,  or  modifies 
the  common  law.  It  stands  independent  of  the  statute  or 
its  repeal.— 1  Bish.  C.  L.  §  109  ;  1  Kent,  466 ;  5  Cow.  165, 
Crittenden  v.  Wilson;  7  Cowen,  536-7  ;  4  Hill,  N.  Y.  100 ; 
13  Wendell,  159.  A  common-law  indictment  will  authorize 
a  conviction  under  a  statute,  where  the  offense  and  punish- 
ment are  the  same  by  statute  and  common  law.  And  this 
rule  is  recognized  by  this  court. — 5  Ala.  477 ;  4  Porter,  397; 
also,  3Iitchell  v.  State,  5  Yerger,  340 ;  13  Wendell,  159.  Sec- 
tion 3305  of  the  Code  prohibits  the  infliction  of  punish- 
ments provided  by  the  Code  for  free  persons,  unless  so  pre- 
scribed by  the  Code ;  and  under  that  regulation,  peniten- 
tiary punishment  could  not  have  been  inflicted  on  the  pris- 
oner at  the  time  he  committed  the  offense  ;  but  the  punish- 
ment of  death,  for  murder  in  the  first  degree,  as  provided 
by  section  3080  of  the  Code,  is  the  same,  that  far,  as  pre- 
scribed by  section  3312,  which  apphed  to  the  prisoner  when 
he  committed  this  offense. 

Mr.  Bishop  says  (Cr.  Law,  §  107) :  "It  seems  to  be  held, 
that  if  a  statute  is  passed  establishing  a  new  punishment 
for  what  still  remains  criminal  at  common  law,  and  during 
the  continuance  of  this  statute  an  offense  is  committed,  and 
afterwards  the  statute  is  repealed,  and  a  new  punishment 
ordained  for  the  future,  the  old  offense  may  be  subjected  to 
the  common-law  punishment.  It  is  not  easy  to  see  how 
this  can  be,  unless  we  suppose,  contrary  to  the  doctrine  laid 
down  a  few  sections  back,  the  statute  was  merely  cumula- 
tive, leaving  the  common-law  punishment,  as  well  as  offense, 
to  remain." — See,  also,  Bex  v.  AlcKenzie,  Kuss.  &  Ey.  429 ; 
People  V.  Toionsey,  5  Denio,  70 ;  Roberts  v.  The  State,  2  Over- 
ton, 423. 

Section  3312  of  the  Code  is  not  cumulative.    It  is  strictly 
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declaratory,  or  in  affirmance  of  the  common  law ;  and  afm- 
tiort,  the  common-law  punishment  can  be  inflicted,  where 
the  statute  is  repealed  after  the  offense,  ivhere,  as  in  this 
case,  the  crime  and  its  punishment  are  the  same  by  the 
statute  as  at  common  law,j(13  Wend,  supra,)  and  in  this,  I 
have  no  doubt  Mr.  Bishop  concurs. 

Where  the  statute  creates  a  new  offense,  or  aggravates  a 
misdemeanor  to  a  felony,  and  prescribes  no  penalty,  the 
common-law  punishment  for  crimes  of  the  same  grade  will 
be  inflicted. — Cobb  on  Slavery,  §  100,  p.  95  ;  Cawood  v.  2Vie 
State,  2  Stew.  3ti3. 

But  it  is  said  that,  as  the  status  of  the  prisoner  has  been 
changed,  since  the  commission  of  the  offense,  by  the  funda- 
mental law  of  the  land,  therefore  he  can  not  be  punished, 
either  under  the  statute,  or  under  the  common  law.  No 
case  or  principle  can  be  found  on  record,  where  the  com- 
mon law  prevails,  that  sustains  such  a  proposition.  On  the 
other  hand,  all  the  analogies  of  the  common  law,  with  refer- 
ence to  cmamon-laiu  offenses,  are  in  opposition  to  such  a  con- 
clusion. If  a  dean  murder  his  bishop,  it  was  petit  treason  at 
common  law ;  and  so  of  a  wife  who  murdered  her  husband,  or 
a  servant  his  master ;  yet  the  fact  that  the  relation  or  status 
ceased  before  the  trial,  and  the  dean  was  free  from  his  alle- 
giance to  his  superior,  the  wife  from  that  due  her  husband, 
or  the  servant  that  due  his  master,  neither  exonerated  them 
from  the  crime  and  punishment  of  petit  treason,  nor  mur- 
der. They  could  be  indicted  for  either,  though  their  status 
had  been  changed  ;  and  all  that  was  necessary  to  be  averred 
in  the  indictment,  in  addition  to  the  usual  form  for  murder, 
was,  that  the  prisoner,  then  and  there  being  a  dean  to  the 
deceased  bishop,  or  wife  to  the  deceased  husband,  or  ser- 
vant to  the  deceased  master,  "did  feloniously,"  <fec. ;  and,  on 
such  indictment,  could  be  convicted  of  petit  treason,  mur- 
der, or  manslaughter. 

In  the  case  of  Sican  &  Jeffreys,  (Foster's  C.  L,  Rep.  104,) 
there  were  two  indictments  foimd,  one  against  them  jointly 

for  the  murder  of Jeffreys,  and  another  charging  Swan 

with  petit  treason,  and  Jeffreys  with  murder,  for  the  same 
offense  as  the  first  indictment.  The  prisoners  pleaded  in 
abatement  the  pendency  of  the  first  indictment.    "The 
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court  was  of  opinion  that  the  charge  in  the  bUl  last  found 
must  be  answered,  notwithstanding  the  pendency  of  the 
former ;  for  autrefois  arraign  is  no  plea  in  the  case."  And 
the  court  (Wright  and  Foster,  justices)  further  said  :  "With 
regard  to  the  prisoner  Jeffreys,  the  offense  charged  in  both 
indictments  is  exactly  the  same,  as  well  in  consideration  of 
law,  as  in  point  of  fact ;  with  regard  to  Swan,  the  fad,  in  both 
is  the  same ;  and  so  in  the  substantial  part  of  the  charge, 
'willful  murder  of  malice  prepense  ;  but  falUng  under  a  dif- 
ferent consideration  in  the  second  indictment,  merely  from 
the  relation  the  prisoner  is  supposed  to  stand  in  to  the 
deceased  :  and  if  that  relation  should  not  be  made  out  in 
proof,  yet  he  may  be  found  guilty  of  murder  upon  that  in- 
dictment. And  therefore,  as  the  ends  of  public  justice 
would  be  fully  answered,  in  regard  to  both  prisoners,  by 
trying  them  on  the  indictment  for  petit  treason  and  mur- 
der, the  court  proposed  to  the  King's  counsel,  that  the  first 
indictment  be  quashed  by  consent ;  to  which  they  agreed"; 
and  both  were  found  guilty  as  charged,  and  executed. 
1  East's  C.  L.  338 ;  1  Hale's  P.  C.  374  ;  4  Black.  Com.  203. 

Though  petty  treason  and  murder  were  punishable  in 
different  degrees  of  severity,  yet,  death  being  the  result, 
they  are,  nevertheless,  held  to  be  substantially  the  same 
offense,  and  may  be  joined  in  one  indictment ;  and  that 
against  two  persons  who  participated  in  the  homicide. 
Foster's  C.  L.  336. 

The  relation  of  master  and  slave  is  a  status  recognized 
by  the  common  law  ;  also  that  of  husband  and  wife. — IBish. 
mar.  p.  718  ;  Cobb  on  Slavery  ;  §§  151,  et  seq. 

In  the  case  of  Jolin  {a  slave)  v.  The  State,  (24  Miss.  558,) 
it  was  held,  that  "the  ownership  of  the  prisoner  was  in  no 
respect  an  ingredient  of  the  offense  charged,  which  was 
complete,  when  it  was  shown  that  one  human  being  was 
willfully,  feloniously,  and  maliciously  killed  by  another  hu- 
man being."  This  is  within  the  definition  of  murder,  and 
in  harmony  with  the  opinion  of  Chief  Justice  Walker  in 
Isham  V.  The  State,  supra  ;  and  it  settles  that  the  unlawful 
killing  of  a  human  being  by  a  slave,  was  an  offense  at  com- 
mon law.  The  status  of  the  slave  is  not  an  ingredient  of  the 
crime  of  murder,  but  it  was  of  petty  treason. 
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The  case  of  Bradley  v.  The  Stale,  (18  Ala.  540,)  is  in  har- 
mony with  the  case  of  Jones  v.  The  State,  (sup-a,)  and  both 
are  to  the  point  now  under  discussion  ;  and  this  court  has 
made  no  decision  in  conflict  with  the  cases  referred  to 
in  this  opiniofk  taken  from  the  Reports  of  this  State. 

It  is  said  that  the  general  law  in  the  Code,  as  to  offenses 
and  their  punishment,  does  not  apply  to  slaves.  If  con- 
ceded, that  would  be  a  reason  why  the  common  law  is  ap- 
plicable. But,  how  can  it  be  said  that  the  statute  law  as 
to  other  persons  is  any  more  general,  than  that  applicable 
to  slaves,  when  there  were  nearly  as  many  slaves  as  other 
persons  in  the  State  ? 

Suppose  there  had  been  no  statute,  such  as  section  3312  of 
the  Code,  at  the  time  the  prisoner  committed  the  offense  ; 
would  it  have  been  contended  that  he  could  not  have  been 
indicted,  and  convicted,  and  punished,  by  the  common  law  ? 
It  certainly  could  have  been  done ;  and  this  case  now  stands 
on  the  same  ground  and  principle  as  if  section  3312  had 
never  been  adopted ;  or,  if  adopted,  had  been,  or  had  never 
been,  repealed ;  and  a  change  of  status  could  not  have  exon- 
erated him  from  punishment.  To  hold  that  it  does,  would  be 
be  to  assert  that,  should  a  slave  commit  a  crime  known  to  the 
common  law,  and  then  be  emancipated  before  his  trial,  it 
would  be  a  valid  defense  ;  which  cannot  he  by  any  law. 

At  common  law,  the  death  penalty  was  denounced 
against  murder,  whether  by  a  slave  or  free  person ;  and 
neither  the  emancipation  of  the  one,  nor  the  enslavement  of 
the  other,  would  have  worked  a  discharge  from  punishment 
for  offenses  at  common  law. 

Again,  if  it  is  to  be  held  that  sections  3080  and  3081  of  the 
Code  are  to  be  construed  as  a  new  statute,  repealing  a 
former  one  by  implication,  or  as  substituting  a  new  punish- 
ment, without  any  sa\ing  clause  as  to  offenses  committed  ; 
and  that  therefore  the  prisoner  cannot  be  punished  under 
the  law  as  it  stood  at  the  commission  of  the  offense,  or  un- 
der the  new — that  is,  section  3080 — I  have  this  to  say  :  that 
repeals  by  implication  are  never  favored  in  law,  and  that 
such  a  repeal  only  affects  so  much  of  the  prior  law  as  is 
repugnant  to  the  new.  In  so  far  as  section  3080  authorizes 
the  infliction  of  the  death  penalty  for  murder,  it  is  in  har- 
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mony  with  section  3312,  and  with  the  common  law ;  and, 
therefore,  under  the  doctrine  laid  down  by  Mr.  Bishop,  (vol. 
1,  Cr.  Law,  §  94)  the  common-law  punishment  is  not 
repealed. 

When  a  freedman  is  now  tried  for  an  off^se  committed 
while  a  slave,  he  should  be  tried  by  the  mode  prescribed 
for  other  free  persons ;  and  if  for  murder,  and  he  is  found 
guilty,  as  in  this  case,  of  murder  in  the  first  degree,  and 
the  Jury  affix  the  death  penalty,  then  that  penalty  should 
be  inflicted,  for  he  has  a  free  man's  trial  and  punishment, 
and  one  which  was  prescribed  at  the  time  the  crime  was 
committed,  as  to  a  slave  convicted  of  murder,  and,  to  that 
extent,  had  not  been  repealed  by  the  destruction  of  the 
institution  of  slavery,  or  by  the  applicabiHty  of  section  3080 
to  freedmen  who  afterwards  committed  murder.  If,  on  con- 
viction, he  had  been  sentenced  to  the  penitentiary,  then, 
and  not  till  then,  could  the  doctrine  of  a  new  punishment 
be  invoked  in  his  behalf. 

In  this  case,  the  prisoner  was  found  guilty  of  murder  in 
the  first  degree,  and  the  death  penalty  was  affixed  by  the 
jury,  and  the  prisoner  sentenced  accordingly.  So  far,  the 
penalty  was  the  same  when  the  prisoner  committed  the 
ofiense,  and  at  the  time  of  trial ;  and  he  cannot  be  heard 
to  complain  that  the  result  had  been  reached  by  different 
processes  or  m.odes  of  proceeding.  He  is  sentenced  to  the 
punishment  annexed  to  the  crime  when  he  committed  it ; 
and  the  law  will  not  allow  him  to  say,  even  if  so,  that  the 
punishment  had  been  mitigated,  or  is  the  same,  by  the  new 
law,  as  a  vahd  defense ;  for  he  has  only  received  what  he 
bargained  for, — if  crime  and  its  punishment  are  to  be  treated, 
as  some  authorities  in  this  country  seem  to  do,  as  a  con- 
tract between  the  State  and  criminal,  that  only  the  punish- 
ment prescribed  at  the  time  of  the  ofi^ense  is  within  the 
terms  of  the  bargain ;  which  is  an  erroneous  view  of  the 
whole  subject. 

Mr.  Bishop  says  (Cr.  L,  §  94):  "When  a  provision  of  law 
is  so  modified,  or  cut  short  by  a  later  one,  it  is  not,  in  any 
proper  sense,  repealed  ;  and  we  may  lay  down  the  doctrine 
broadly,  that  no  repeal  takes  place,  if  the  earlier  provision 
can  stand  to  any  extent  with  the  latter." — 10  Mart.  La.  K. 
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155,  172.  In  explanation  of  the  phrase  "provision  of  law," 
he  says  in  the  same  section,  "and  by  provision  of  law  we 
must  understand,  not  necessarily  an  entire  section  of  a 
statute,  or  cluster  of  common-law  doctrines,  but  the  smallest 
subdivision  of  legal  principle  which  can  he  fairly  made." 

Applying  these  principles,  it  is  apparent  that  section 
3080  of  the  Code  does  not  repeal  the  common  law  as  to  the 
offense  or  punishment  of  murder  in  toto  ;  nor  does  it  change 
the  ingredients  of  the  crime  of  murder.  It  is  distinguished 
by  sections  3080  and  3081  into  degrees,  for  the  purposes  of 
punishment  only. 

Again,  the  civil  and  criminal  laws  were  suspended  from 
the  occupation  of  the  United  States  army,  in  May,  1865, 
to  the  20th  July,  1865,  when  Governor  Parsons,  by  his  pro- 
clamation of  the  latter  date,  put  in  force  certain  laws  from 
that  date. — Jeffries  v.  The  State,  at  present  term.  The  slaves 
were  liberated  by  the  same  act  which  suspended  the  State 
laws;  and  section  3080  was  never  in  force,  as  to  freedmen,  un- 
til put  in  force  on  the  20th  July,  1865,  by  the  proclamation. 
We  must,  therefore,  look  to  it  to  see  its  effect,  as  it  is  the 
only  act  which  has  put  section  3080  in  force  after  its  sus- 
pension ;  for  neither  the  convention,  nor  the  general 
assembly  of  the  State,  has  attempted  to  do  so. 

As  to  this  question,  the  language  of  the  proclamation  is : 
"From  and  after  this  date,  the  civil  and  criminal  laws  of 
Alabama,  as  they  stood  on  the  11th  day  of  January,  lb61, 
except  that  portion  which  relates  to  slaves,  are  hereby 
declared  to  be  in  full  force  and  operation ;  and  all  proceed- 
ings for  the  punishment  of  offenses  against  them  will  be 
turned  over  to  the  proper  civil  officers,  together  with  the 
custody  of  the  person  charged ;  and  the  civil  authorities 
will  proceed  in  all  cases  according  to  law."  Now,  it  seems 
clear  to  me,  that  the  proclamation  has  a  saving  clause  as 
to  "all  proceedings  for  the  punishment  of  offenses";  and  to 
that  end  requires  "the  person  charged  to  be  turned  over  to 
the  custody  of  the  proper  civil  officer,"  and  "the  civil  au- 
thorities "to  proceed  in  all  cases  according  to  law."  What 
law  ?  The  law  applicable  to  the  offense  and  the  punishment ; 
and,  as  I  understand  it,  the  law  applicable  at  the  time  the 
offense  was  committed  ;  for  it  would  be  unconstitutional  to 
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apply  any  other,  unless  as  hereinafter  shown.  "According 
to  law,"  means  the  law  in  force  when  the  crime  was  com- 
mitted ;  and  as  to  this  case,  that  was  the  common  law. 

If  this  clause  of  the  proclamation  is  not  to  be  construed 
as  a  saving  clause,  what  was  the  use  of  the  governor  order- 
ing that  all  proceedings  for  the  punishment  of  offenses,  and 
the  custody  of  all  persons  charged,  should  be  turned  over 
to  the  civil  authorities  ?  If  this  is  not  its  proper  construc- 
tion, it  seems  to  me  to  be  meaningless  as  to  freedmen  who 
had  committed  offenses  whUe  slaves.  Slavery  was  then 
destroyed.  The  convention  did  not  do  it ;  the  convention 
only  recognized  its  destruction,  and  prohibited  its  existence 
thereafter.  That  action  can  possibly  have  no  effect  on  the 
question  at  issue. 

The  Code,  except  the  slave  laws,  and  such  portions  as  had 
been  repealed  before  the  11th  January,  1861,  was  put  in 
operation  by  the  proclamation,  from  its  date ;  and  as  to  its 
application  to  freedmen,  for  crimes  and  punishment,  its 
proper  construction  is,  that  it  was  put  into  operation  as  to 
all  offenses  thereafter  committed,  and  leaves  prior  offenses 
to  be  punished  by  the  former  law. — 1  Bish.  C.  L.  §  106 ; 
1  Leigh's  E.  559  ;  2  ih.  1^1.  Besides,  the  Code  was  put  into 
operation  as  a  new  and  entire  system,  as  far  as  it  was  in 
force  on  the  11th  January,  1861,  and  was  made  applicable 
to  freedmen  from  the  20th  July,  1865  ;  and  if  so,  it  must  be 
construed  in  pari  materia,  as  an  entire  system ;  and  such  be- 
ing the  case,  sections  12  and  14  are  saving  clauses,  and  au- 
thorize the  punishment  of  the  prisoner  under  the  former  law, 
which,  as  to  him,  was  the  common  law.  The  proclamation  evi- 
dently intended  that  freedmen,  who  had  committed  crimes 
while  slaves,  should  be  punished  according  to  some  law ;  if 
not  by  common  law,  then  by  the  Code  ;  and  either  suits  the 
necessities  of  this  case,  and,  as  I  have  shown,  are  in  har- 
mony with  each  other.  The  proclamation  was,  in  effect,  a 
re-enactment  of  the  Code,  so  far  as  it  was  in  force  on  the 
11th  January,  1861,  as  to  the  freedmen ;  and  sections  12 
and  14  of  the  Code  should  be  construed  as  though  enacted 
on  the  20th  July,  1865,  as  to  freedmen  ;  and  such  was  the 
construction  which  this  court,  at  this  term,  in  the  case  of 
Jeffries  &  Jeffries  v.  Tlve,  State,  gave  to  the  saving  clauses 
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of  the  act  of  the  7th  October,  1864,  when  ratified  by  the 
convention  on  the  21st  September,  1865.  They  were  con- 
strued as  though  adopted  on  the  day  of  ratification,  as  to 
offenses  committed  by  freedmen  prior  to  that  date,  and  sub- 
sequent to  the  date  of  the  proclamation.  Saving  clauses 
are  always  favored,  and  construed  liberally  to  promote  the 
ends  of  justice  ;  and  so  are  remedial  statutes,  though  penal. 
The  rule  which  requires  penal  statutes  to  be  strictly  con- 
strued, apphes  to  the  offense,  and  not  the  punishment,  which, 
as  hereafter  shown,  is  remedial.  The  case  of  the  Common- 
wealth V.  Kimball,  (24  Pick.  369,)  and  other  cases  here  cited, 
sustain  this  position  :  Sprowl  v.  Laivrence,  33  Ala.  674 ; 
Smith  on  Statutes,  §§  516-18;  Dwarris,  563,  614-18; 
9  Wheaton,  381;  1  Penn.  211;  1  Ham.  256;  2  ib.  74;  3  ib.  198. 

Now,  to  the  second  branch  of  this  opinion  :  If  the  first 
branch  of  this  opinion  is  unsound  in  its  conclusion, 
and  it  is  correct  to  hold  that  the  proclamation  of  the 
governor  put  in  operation  the  Code,  so  far  as  unrepealed 
on  the  11th  January,  1861,  from  the  20th  July,  1865, 
as  to  freedmen,  and  that  the  saving  clauses  above  referred 
to  do  not  affect  offenses  committed  prior  thereto,  nor  save 
the  punishments  prescribed  for  such  offenses  at  the  time  of 
their  commission  by  freedmen  previous  to  their  liberation ; 
then  I  hold,  that  the  punishments  prescribed  by  sections  3080 
and  3081, /w  murder,  are,  in  part,  the  same  as  the  common- 
law  punishment,  and,  as  to  the  balance,  are  in  mitigation  of 
the  law  as  it  existed  at  the  commission  of  the  offense;  and, 
therefore,  such  punishments  can  be  inflicted,  ivitJiout  being  obnox- 
iou,s  to  the  constittdionol  provisions  against  ex-post-facto  laws 
and  laws  "established  and  promulgated'^  after  the  offense. 

Section  eight  of  the  declaration  of  rights  provides,  "that 
no  person  shall  be  punished,  but  by  virtue  of  a  law  estab- 
lished and  promulgated  prior  to  the  offense,  and  legally 
applied."  The  first  clause  of  the  above  provision  evidently 
applies  to  the  law  creating  the  offense ;  and  the  latter 
clause,  contained  in  the  words  "and  legally  applied,"  relates 
to  the  remedy  prescribed  by  the  law  at  the  time  of  trial; 
and  punishment  is  held  to  be  of  the  latter.  The  first 
clause  was  inserted  to  meet  a  hardship  which  existed  at 
41 
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common  law,  by  which  every  act  of  parliament,  creating 
an  offense,  was  referred  to  the  first  day  of  the  session, 
(1  Kent's  Com.  456,)  and  consequently  many  persons  have 
been  found  guilty,  in  England,  of  offenses  committed  before 
the  law  was  established  and  promulgated  ;  and  the  latter 
clause,  no  doubt,  was  adopted  to  prevent  the  infliction  of 
punishment  illegally,  as  was  done  in  the  celebrated  case  of 
the  Earl  of  Strafford,  and  in  similar  cases. 

This  view  is  sustained  by  the  authorities  cited  upon  the 
construction  of  the  words  "ex-'post-facto  laws"  in  the  federal 
constitution,  which  I  now  proceed  to  discuss.  Before  doing 
so,  I  call  attention  to  the  case  of  Dickinson  v.  Dickinson, 
(3  Murph.  N.  C.  K.  327,)  as  sustaining  the  construction 
above  given  to  section  eight  of  the  bill  of  rights. 

The  common  law  recognized  the  rule  against  ex-post-facto 
laws  ;  but,  at  the  same  time,  it  did  not  conflict  with  the  rule, 
that  every  act  of  parliament  was  considered  in  force  on  the 
first  day  of  the  session ;  and  hence  the  necessity  of  the 
provision  of  the  bill  of  rights,  that  no  person  should  "  be 
punished,  but  by  virtue  of  a  law  established  and  promul- 
gated prior  to  the  offense."  Judge  Story  (Commentaries 
on  Constitution,  §  1345)  says  :  The  general  interpretation 
has  been,  and  is,  that  the  phrase"  (ex-post-facto  laws^ 
"applies  to  acts  of  a  criminal  nature  only;  and  that  the  pro- 
hibition reaches  every  law,  whereby  an  act  is  declared  a 
crime,  and  made  punishable  as  such,  when  it  was  not  a 
crime  when  done ;  or  whereby  the  act,  if  a  crime,  is  aggra- 
vated in  enormity  or  punishment;  or  whereby  different  or 
less  evidence  is  required  to  convict  an  offender,  than  was 
required  when  the  act  was  committed."  He  says  in  the 
same  section :  '*  Laws,  however,  which  mitigate  the  char- 
acter or  punishment  of  a  crime  already  committed,  may  not 
fall  within  the  prohibition ;  for  they  are  in  favor  of  the 
citizen  ;"  and  see  authorities  cited  by  him  in  a  note.  He 
refers  to  the  case  of  Gatder  v.  Bull,  (3  Dallas  E.,)  in  which 
Chase,  J.,  in  delivering  the  opinion  of  the  court,  lays 
down  four  rules  to  determine  whether  or  not  a  law  is  ex-post- 
facto  within  the  meaning  of  the  constitution  ;  and  the  3rd 
rule  is:  "Every  law  that  changes  the  punishment,  and 
inflicts  a  greater  punishment  than  the  law  annexed  to  the 
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crime  when  committed,"  is  obnoxious  to  this  provision  of 
the  constitution.  It  will  be  observed,  that  the  rule  not  only 
requires  that  the  punishment  be  changed,  but  it  must  also 
inflict  a  greater  one.  It  follows  that,  if  the  punishment  is 
changed,  and  made  hghter,  or  mitigated,  it  is  not  obnoxious 
to  the  constitutional  provision ;  and  the  case  of  Colder  v.  Bid 
has  frequently  been  recognized  by  the  supreme  court  of  theZ 
United  States  as  authority  on  this  question,  and  approv- 
ingly ;  and  as  late  as  the  case  of  Carpenter  v.  The  State  of 
Pennsylvania  (17  How.  463).  And  it  has  been  followed  by 
several  of  the  State  courts,  and  not  disavowed  by  any. 
4  Geo.  205  ;  6  Binn.  271;  5  Mon.  133  ;  1  Black.  (Ind.)  B. 
195 ;  6  Texas,  347 ;  2  Boot,  350  ;  2  Pick.  170 ;  9  Mass.  363; 
7  Johns.  488 ;  IJ.  J.  Mar.  563  ;  2  Peters,  681 ;  2  Stew.  & 
Por.199;  3  Mar.  327. 

In  the  case  from  6th  Texas,  the  court  says,  that  the  act 
"  did  not  inflict  a  greater  punishment  than  the  law  annexed 
to  the  crime  when  committed ;  it  did  not  authorize  a  con- 
viction upon  less  evidence  than  the  law  required  at  the 
time  of  the  commission  of  the  offense  ;  consequently,  it  is 
not,  in  reference  to  the  offense  charged,  an  ex-post-facto 
law." 

In  the  case  of  Strong  v.  TIa  State,  (1  Black.  Ind.  193,) 
which  was  an  indictment  for  perjury,  and  at  the  time  the 
offense  was  committed  the  punishment  was  wliipping  not 
exceeding  one  handred  stripes,  but,  at  the  time  of  the  trial 
and  conviction,  the  punishment  had  been  changed  to  con- 
finement in  the  penitentiary,  not  exceeding  seven  years ; 
and  the  prisoner  was  convicted,  and  sentenced  to  hard  labor 
in  the  penitentiary  for  a  year  and  a  day ;  the  supreme  court 
of  Indiana  affirmed  the  judgment  of  the  court  below,  on 
the  authorities  of  the  cases  from  3  Dallas,  (supra,)  2  Binn. 
238-9,  and  cases  cited  in  note  2,  appended  to  the  report  of 
the  case ;  and  upon  the  distinct  ground  that  the  punish- 
ment wa^  not  increased  by  the  latter  act. 

The  same  rule  is  recognized,  in  effect,  in  Clarice  v.  Tlie 
State,  23  Miss.  261.  And  this  court,  in  the  case  of  Smith  v. 
The  State,  (1  Stew.  506;  2  Stew.  &  Por.  199,)  also  substan- 
tially, but  impHedly,  recognized  the  same  rule;  which  is  the 
only  time  the  question  has  been  presented  in  any  shape  in 
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this  court.  In  the  case  of  Jcmes  v.  The  State,  ( supra, j  there 
is  an  intimation  in  the  same  direction.  Mr.  Bishop  (1  Crim. 
L.  §  95  to  §  109)  is  very  clear  and  expHcit  on  this  subject. 
He  says :  "We  may  separate  the  offense  from  the  punish- 
ment ;  and  a  statute  which  provides  a  new  punishment  for 
an  old  offense,  may  operate  as  a  repeal  of  that  part  of  the 
old  law  which  relates  to  the  punishment,  but  of  no  more. 
A  party  offending  will  then  be  indicted  either  at  common 
law,  or  under  the  old  statute,  as  the  case  may  be,  leaving 
the  court  to  inflict  the  punishment  ordained  by  the  new,  or 
under  the  new  statute,  at  the  election  of  the  prosecutor." 
He  says  ((§§  102,  103) :  "  All  law  is  divisible  into  that  which 
concerns  the  right,  and  that  which  concerns  the  remedy. 
Bights  are  determined  by  the  legal  rule  prevailing  at  the 
time  and  place  when  and  where  the  fact  transpired  :  reme- 
dies by  that  of  the  place  where  they  are  sought  to  be 
enforced,  as  it  exists  at  the  time  the  proceedings  are  carried 
on  and  the  judgment  rendered.  According  to  this  division, 
the  punishment,  which,  we  have  seen,  is  to  be  treated  as 
separable  from  the  offense,  belongs  to  the  remedy.  A  pris- 
oner, therefore,  is  to  receive  the  sentence  legally  provided 
for  him  at  the  time  it  is  pronounced  by  the  court." 

All  this  was  so  at  common  law,  which  also  recognized,  as 
a  rule  of  law,  our  constitutional  provision  against  ex-post- 
facto  laws ;  but,  at  common  law,  this  rule  was  held  to  apply 
to  a  law  creating  or  aggravating  an  offense,  and  not  to  the 
punishment,  it  being  the  remedy.  And  when  the  rule  was 
incorporated  in  our  constitutions,  it  should  stiU  have  re- 
ceived the  same  construction  and  application  as  at  common 
law  ;  and  no  substantial  reason  has  ever  been  given,  why 
our  courts  should  have  departed  from  its  common-law  in- 
terpretation. But  the  American  courts  have  only  made  a 
departure  thus  far,  that,  where  the  punishment  is  aggravated 
by  a  law  passed  subsequent  to  the  commission  of  the  of- 
fense, it  is  held  to  be  obnoxious  to  the  rule,  and  cannot  be 
inflicted. 

Mr.  Bishop  (1  vol.  C.  L.  §  108)  lays  down  the  rule  thus : 
"  The  general  doctrine,  that  an  offense  may  be  subjected  to 
such  punishment  as  the  law  provides  at  the  time  of  judg- 
ment rendered,  though  a  different  one  was  attached  to  it 
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when  committed,  is  limited,  in  this  country,  by  the  consti- 
tutional inhibition  against  ex-post-facto  laws,  which  binds 
both  the  Federal  and  State  legislatures.  A  statute,  to  be 
obnoxious  to  this  constitutional  guaranty,  need  not  require 
that  acts,  innocent  when  committed,  be  punished ;  but  it  is 
equally  so  if  it  imposes  a  heavier  penalty  than  was  at  the 
time  known  to  the  law.  If,  however,  the  statute  be  in  mit- 
igation, it  is  not  liable  to  this  objection."  This  is  clear,  ex- 
plicit, and  luminous. 

It  requires  no  argument  to  demonstrate,  that  the  pun- 
ishment prescribed  by  sections  3080  and  3081  of  the  Code, 
for  murder,  are  in  mitigation  of  the  punishment  prescribed 
in  section  3312,  and  the  common  law ;  except  in  so  far  as 
they  are  the  same  as  above  shown.  If  not,  then  murder  in 
the  second  degi-ee,  under  section  3081,  is  punished  heavier 
than  under  section  30S0,  which  allows  the  death  penalty. 
Penitentiary  confinement  is  certainly  in  mitigation  of  death. 

All  the  British  and  American  authorities  are  in  harmony 
with  Mr.  Bishop,  unless  in  some  loose  and  unguarded  ex- 
pressions, in  cases  where  the  question  was  not  discussed, 
and  was  not  legitimately  before  the  court  for  adjudication. 
Bex  V.  McKenzie,  Buss.  &  By.  429 ;  People  v.  Totunsey,  5  Den. 
70  ;  Roberts  v.  The  State,  2  Overt.  423  ;  1  Bish.  C.  L.,  §  96 
to  109,  and  notes. 

Nor  is  the  mitigated  punishment  obnoxious  to  the  con- 
stitutional provision,  as  to  the  necessity  of  the  law  being 
"  established  and  promulgated"  prior  to  the  offense ;  for 
that,  as  shown,  clearly  has  reference  to  the  offense,  and  not 
to  the  remedy  or  punishment;  or,  if  to  the  punishment, 
then  it  can  have  no  greater  force  than  the  constitutional 
provision  against  ex-post-facto  laws,  and  must  in  this  respect 
receive  the  same  interpretration  and  construction,  and  be 
given  the  same  application,  and  it  only  differs,  as  herein- 
before shown,  as  to  the  offense. 

So,  from  any  view  of  the  law  applicable  to  this  case,  the 
crime  and  the  culprit  should  not  go  "unwhipt  of  justice." 
The  grave  interests  of  law,  humanity,  good  order,  private 
security,  and  public  justice,  should  not  be  sacrificed,  on  so 
narrow  and  technical  a  criticism  as  would  seek  to  make  the 
status  of  a  slave  a  substantial  ingredient  of  the  crime  of 
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murder,  or  of  its  punisliment,  when  that  crime  has  been 
committed  by  him,  and  thereby  to  let  the  guilty  go  free  of 
all  punishment,  when  the  punishment  at  common  law  for 
murder  was  the  same  to  bond  and  free. 

If  the  prisoner  is  to  be  discharged,  the  anomaly  will  be 
presented,  that  a  white  man  may  still  be  convicted  and 
punished  with  death  for  the  murder  of  a  slave ;  and  the 
slave,  for  the  same  offense,  on  a  white  man  or  slave,  be  dis- 
charged ;  and,  even,  a  white  man  and  a  slave  may  have  par- 
ticipated in  the  crime,  and  the  former  be  convicted,  while 
the  latter  is  acquitted,  although  both  are  guilty.  Against 
so  singular  a  result  I  would  labor  hard,  before  I  would  be 
instrumental  in  producing  it.  There  is  not  an  adjudged 
case  to  sustain  the  position,  iliai  the  prisoner  goes  quit  of  the 
punishmerd  of  his  crime  on  the  event  of  his  liberation  ;  on  the 
other  hand,  reason  and  principle,  and  all  the  analogies  of  the 
common  laiv,  are  against  such  a,  conclitsion. 

Both  branches  of  the  argument  may  be  summed  up,  in 
short,  as  follows  :  At  the  time  the  prisoner  committed  the 
offense,  slavery  was  recognized  by  the  common  law  of  this 
State,  if  not  of  this  country ;  and  a  slave  was  recognized 
as  a  human  being,  subject  to  the  punishment  inflicted  by 
the  common  law  for  the  commission  of  offenses  known  to 
that  law  :  that  the  statute,  (Code,  §  3312,)  as  to  the  crime  of 
murder,  is  declaratory,  and  in  affirmance  of  the  common 
law  of  this  State  and  country ;  and  being  so,  the  repeal  of 
that  statute  does  not  repeal  the  common-law  offense  and 
punishment ;  and  that  the  amelioration  or  change  of  the 
status  of  the  prisoner,  subsequent  to  the  commission  of  the 
offense,  does  not  exonerate  him  from  that  punishment. 
And,  secondly,  if  the  destruction  of  the  institution  of  slavery, 
and  the  applicability  of  the  punishments  provided  for  mur- 
der by  sections  3080  and  JiOSl  of  the  Code,  to  freedmen,  re- 
pealed, by  implication  or  otherwise,  the  penalty  prescribed  by 
law  at  the  time  of  the  commission  of  the  offense,  or  substi- 
tuted a  new  punishment,  yet,  that  punishment  is  in  part  the 
same,  and  to  that  extent  may  be  inflicted ;  and  as  to  the 
other  part,  is  in  mitigation  of  the  pimishment  in  force  at 
the  commission  of  the  crime ;  and  in  this  case,  the  verdict 
of  the  jury  and  the  law  have  brought  the  crime  within  the  de- 
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gree  punishable  as  at  the  commission  of  the  offense,  as  also 
authorized  under  section  3080  of  the  Code — the  death  'pen- 
alty ;  and  thus  the  offense  and  penalty  are  the  same  in  this 
case  as  provided  by  the  law  at  the  commission  of  the  of- 
fense, and  the  prisoner,  if  punished,  as  sentenced  by  the 
court  below,  would  be  punished  according  to  the  provisions 
of  both  laws ;  and  so  a  good  conviction  and  punishment  U7ider 
either  law.  But,  if  sections  3080  and  3081  mitigate  the  pun- 
ishment prescribed,  by  the  law  at  the  commission  of  the  of- 
fense, upon  the  doctrine  before  stated,  if  the  prisoner  had 
been  found  guilty,  and  sentenced  to  the  penitentiary  for 
life,  or  for  a  less  term,  he  could  still  have  been  punishable 
in  that  form,  as  it  was  in  mitigation  of  the  death  penalty  ; 
and  that  a  statute,  mitigating  the  punishment  which  was 
prescribed  when  the  offense  was  committed,  or  prescribing 
the  same  punishment,  is  not  obnoxious  to  the  constitutional 
provisions  against  ex-post-facto  laws,  or  laws  established 
and  promulgated  after  the  commission  of  the  offense. 

There  is  a  case  pending  in  this  court,  of  the  murder  of  a 
slave  by  a  slave,  of  an  aggravated  nature,  as  presented  in 
the  bill  of  exceptions.  This  opinion  is  written  as  appHca- 
ble  to  that  and  all  similar  cases. 


JEFFBIES  AND  JEFFBIES    (feeedmen)  vs.  THE 
STATE. 

[indictment  for  larceny  of  mule.] 

1.  Sufficiency  of  indictment  in  description  of  defendant. — In  an  indictment 
which  was  fonnd  in  October,  1865,  which  describes  the  defendants  as 
freedmen,  and  which  alleges  that  the  offense  was  committed  by  them 
before  the  finding  of  the  indictment,  it  is  not  necessary  to  a\er 
whether  they  were  freedmen  or  slaves  at  the  time  the  offense  was 
committed. 

2.  Judicial  notice  of  general  orders  for  regulation  of  army. — This  court  will 
take  judicial  notice  of  "General  Orders,  No.  100,"  approved  by  the 
president  of  the  United  States  on  the  24th  April,  18(33,  which  dis- 
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penses  with  a  proclamation  of  martial  law  in  any  place  occupied  by 
an  invading  army  of  the  United  States,  and  declares  all  local  laws 
suspended  by  the  presence  of  the  occupying  army. 

3.  Suspension  of  State  laws  hetween  20th  July  and  21  st  September,  1865. — 
Between  the  20th  day  of  July,  1865,  when  the  provisional  governor 
of  Alabama  issued  a  proclamation,  declaring  the  civil  and  criminal 
laws  of  the  State,  "as  they  stood  on  the  11th  day  of  January,  1861, 
except  that  portion  which  relates  to  slavery,  to  be  in  full  force  and 
operation" ;  and  the  21st  day  of  September,  1865,  when  the  State 
convention,  called  by  the  provisional  governor,  adopted  an  ordinance, 
ratifying,  with  certain  specified  exceptions,  all  the  laws  enacted  by 
the  legislature  subsequent  to  the  11th  day  of  January,  1861,  the  laws 
enacted  by  the  legislature  subsequent  to  the  11th  day  of  January, 
1861,  were  not  in  force.     (Walker,  C.  J.,  dissenting.) 

4.  Punishment  for  larceny  of  mule. — For  the  larceny  of  a  mule  at  any 
time  between  the  20th  July  and  the  21st  September,  1865,  a  convic- 
tion can  not  be  had  under  the  act  approved  October  7th,  18G4,  (Ses- 
sion Acts,  1864,  p.  19,)  but  may  be  had  under  section  3180  of  the  Code. 
(Walker,  C.  J.,  dissenting.) 

Fkom  the  Circuit  Court  of  Greene. 
Tried  before  the  Hon.  James  Cobbs. 

The  indictment  in  this  case,  which  was  returned  into 
court  on  the  19th  October,  1865,  charged  that,  "before  the 
finding  of  this  indictment,  Washington  Jeffries  and  Lafay- 
ette Jeffries,  freedmen,  feloniously  took  and  carried  away 
two  mules,  the  personal  property  of  John  W.  Walton ; 
against  the  peace  and  dignity,"  &c.  The  defendants  moved 
to  quash  the  indictment,  and  also  demurred  to  it,  assigning 
as  grounds  of  demurrer — "1st,  that  the  defendants  are  de- 
scribed as  'freedmen,' — a  term  generally  understood  to  mean 
persons  of  color,  who  were  slaves  before  the  abohtion  of 
slavery  in  Alabama;  and  the  indictment  does  not  show 
whether  the  offense  charged  was  committed  by  them  while 
slaves,  or  after  they  became  free"  ;  "  2d,  that  the  indictment 
should  have  shown  that,  at  the  time  of  the  commission  of 
the  offense  charged,  the  defendants  were  free  negroes." 
The  court  overruled  the  demurrer,  and  the  defendants  then 
pleaded  not  guilty. 

"On  the  trial,"  at  the  October  term,  1865,  as  the  bill  of 
exceptions  states,  "the  State  introduced  evidence  tending 
to  show,  that  the  defendants  feloniously  took  and  carried 
away  the  mules  mentioned  in  the  indictment,  belonging  to 
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John  W.  Walton,  on  the  28th  August,  1865 ;  and  there  was, 
also,  evidence  tending  to  prove  that  the  defendants,  who 
are  negroes,  were  slaves  prior  and  up  to  the  time  of  the 
general  abolition  of  slavery  in  Alabama.  This  was  all  the 
evidence  in  the  case,  and  no  point  was  raised  as  to  the  com- 
mission of  the  act.  The  court  charged  the  jury,  among 
other  things,  that  if  they  believed  from  the  evidence,  beyond 
a  reasonable  doubt,  that  the  defendants,  before  the  finding 
of  the  indictment,  and  in  the  county  of  Greene,  feloniously 
took  and  carried  away  the  mules  mentioned  in  the  indict- 
ment, and  that  they  were  the  property  of  John  W.  Walton, 
they  were  guilty  as  charged ;  and  that  if  they  found  the 
defendants  guilty,  they  should  say,  by  their  verdict,  whether 
they  "should  suffer  death  by  hanging,  or  be  imprisoned  in 
the  penitentiary  for  a  term  of  years  not  less  than  ten.  The 
defendants  excepted  to  this  charge,  and  requested  the  court 
to  instruct  the  jury  as  follows:  'If  the  jury  beUeve,  from 
the  evidence,  that  the  offense  charged  in  the  indictment  was 
committed  by  them  prior  to  the  adoption  by  the  late  State 
convention  of  the  ordinance  reviving  and  ratifying,  among 
other  acts,  the  act  approved  7th  October,  1864,  (Session  Acts 
of  1864,  p.  19,)  and  that  the  defendants  were  slaves  before  the 
institution  of  slavery  was  abolished  in  Alabama,  then  the 
defendants  can  not  be  convicted  under  an  indictment  framed 
upon  said  statute,  or  subjected  to  the  penalties  prescribed 
by  it ;  and  that  if  the  jury  believe,  from  the  evidence,  that 
the  offense  charged  in  the  indictment  was  committed  by  the 
defendants  before  the  adoption  by  the  late  State  convention 
of  the  ordinance  aboUshing  slavery  in  this  State,  and  that 
said  defendants  were  slaves  before  the  institution  of  slavery 
was  abolished  in  this  State,  they  can  not  be  convicted  and 
punished  uAder  said  act  of  the  7th  October,  1864.'  The 
court  refused  each  of  these  charges,  and  the  defendants  ex- 
cepted to  their  refusal." 

The  jury  returned  a  verdict  of  guilty,  and  affixed  the 
punishment  at  ten  years  imprisonment  in  the  penitentiary  ; 
and  the  court  rendered  judgment  according  to  the  verdict. 

E.  Morgan,  and  Geo.  Goldthwaite,  Jr.,  for  the  prisoners. 
John  W.  A.  Sanfoed,  Attorney-General,  contra. 
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BYED,  J. — [l.J  The  indictment  is  in  substantial  con- 
formity to  the  forms  given  in  the  Code,  and  the  rules  pre- 
scribed therein. — Chapter  7,  title  2,  part  4.  The  term 
"freedmen'  is  descriptive  of  the  status  of  the  defendants, 
and  does  not  vitiate  the  indictment.  It  has  a  legal  signi- 
fication,—  Vide  Ordinance  No.  39,  adopted  September  29, 
1865  ;  1  Bouvier's  Law  Dictionary,  548.  If,  on  the  trial,  it 
had  appeared  in  evidence,  or  by  law,  that  they  were  slaves, 
and  not  freedmen,  if  an  available  variance,  it  could  have 
been  taken  advantage  of,  by  asking  an  appropriate  charge. 
But  the  view  we  take  of  this  case  relieves  us  from  express- 
ing any  further  opinion  upon  this  question,  at  this  time. 
The  court  properly  refused  to  quash  the  indictment,  and 
overruled  the  demurrer. 

[2.]  The  act  approved  October  7,  1864,  was  not  in  force 
between  the  20th  July,  1865,  and  the  21st  day  of  September 
thereafter.  It  is  apparent  from  the  record,  that  the  defend- 
ants were  tried  and  sentenced  under  the  provisions  of  this 
act.  This  State,  on  the  11th  day  of  January,  1861,  in  a 
convention  of  her  people,  adopted  an  ordinance  withdraw- 
ing "from  the  union  known  as  the  United  States  of  Ameri- 
ca," and  repudiated  all  allegiance  to  the  national  govern- 
ment ;  and,  in  confederation  with  other  states  of  that  union, 
maintained  by  force  of  arms  this  ordinance  until  May,  1865, 
when  her  territory  was  taken  possession  of  by  the  mihtary 
power  of  the  United  States,  and  martial  law  thereby  de- 
clared under  the  "instructions  for  the  government  of  armies 
of  the  United  States  in  the  field." — Vide  General  Orders, 
No.  100,  approved  by  the  president  April  24,  1863,  which 
declare,  that  "a  place,  district,  or  country,  occupied  by  an 
enemy,  stands  in  consequence  of  the  occupation  under  the 
martial  law  of  the  invading  or  occupying  arjny,  whether 
any  proclamation  declaring  martial  law,  or  any  public  warn- 
ing to  the  inhabitants,  has  been  issued  or  not.  Martial 
law  is  the  immediate  and  direct  effect  and  consequence  of 
occupation  or  conquest.  The  presence  of  a  hostile  army 
proclaims  its  martial  law."  "  Martial  law,  in  a  hostile  coun- 
try, consists  in  the  suspension,  by  the  occupying  military 
authority,  of  the  criminal  and  civil  law,  and  of  the  domestic 
administration  and  government  in  the  occupied  place  or 
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territory,  and  in  the  substitution  of  military  rule  and  force 
for  the  same,  as  well  as  in  the  dictation  of  general  laws  as 
far  as  military  necessity  requires  this  suspension,  substitu- 
tion, or  dictation.  The  commander  of  the  forces  may  pro- 
claim that  the  administration  of  all  civil  and  penal  laws 
shall  continue,  either  in  whole  or  in  part,  as  in  times  of 
peace,  unless  otherwise  ordered  by  the  military  authority." 
Of  this  order  we  are  bound  to  take  judicial  notice. — Ex 
parte  Hill,  38  Ala.  438. 

Under  the  provisions  of  this  order,  the  act  of  the  7th 
October,  1864,  was  suspended  by  the  occupation  of  the 
State  by  the  United  States  army,  and  the  surrender  of 
General  Taylor,  in  May,  1865.  This  occupation  and  declar- 
ation were  accompanied  by  an  adequate  military  force  to 
sustain  and  enforce  them  ;  and  thereby  subjected  the  State, 
and  the  citizens  thereof,  to  the  status  of  a  conquered  coun- 
try, in  which  the  will  of  the  conqueror  becomes  the  law  of 
the  land,  regulated  and  restrained  by  the  principles  and 
institutes  of  international  law. —  Vide  Vattel,  pp.  42ti,  427; 
also,  book  iii,  ch.  13  ;  United  States  v.  Hoivard,  2  Gal.  485  ; 
Thirty  Hogsheads  of  Sugar  v.  Boyle,  9  Cranch,  191 ;  StrofJier 
V.  Lucas,  12  Peters,  412,  and  cases  therein  cited ;  Canal 
Appraisers  v.  The  People,  17  Wendell,  171 ;  20  How.  176. 

The  president  of  the  United  States,  in  June,  1865,  as 
commander-in-chief  of  the  army  and  navy,  appointed  Levds 
E.  Parsons  provisional  governor  of  the  State ;  who,  on  the 
20th  day  of  July,  1865,  issued  a  proclamation,  by  which  he 
declared  and  ordained,  among  other  things,  that,  "from 
and  after  this  date,  the  ci^dl  and  criminal  laws  of  Alabama, 
as  they  stood  on  the  11th  January,  1861,  except  that  por- 
tion which  relates  to  slavery,  are  hereby  declared  to  be  in 
full  force  and  operation,  and  all  the  proceedings  for  the  pun- 
ishment of  offenses  against  them  will  be  turned  over  to  the 
proper  civil  officers,  together  with  the  custody  of  the  person 
charged ;  and  the  civil  authorities  will  proceed  in  all  cases 
according  to  law."  This  declaration  very  clearly,  by  im- 
plication at  least,  excludes  the  idea,  that  the  laws  enacted 
after  the  11  th  January,  1861,  by  the  State  legislature,  were 
to  be  in  force  after  the  date  of  the  proclamation;  and  this, 
upon  the  famihar  maxim,  expressio  univs  est  exdusio  alterius. 
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And  this  declaration  is  recognized  as  binding  on  this  court, 
as  the  United  States  Government  has  never  disavowed  it. 

This  position  is  confirmed  by  the  action  of  the  late  State 
convention,  which  was  called  and  organized  under  the  same 
authority.  That  organic  body  recognized  in  its  ordinances 
the  appointment  and  authority  of  the  provisional  governor 
of  Alabama,  and  continued  him  in  office,  and  made  provi- 
sion for  the  payment  of  his  salary  and  the  officers  ap- 
pointed by  him. —  Vide  Ordinances,  Nos.  4,  16,  24,  28,  32, 
33,  34,  37,  45,  48,  50,  51,  and  52. 

To  strengthen  and  fortify  the  position  taken  in  this  case, 
we  consider  it  proper  to  refer  to  the  views  which  the  State 
convention  seems  apparently  to  have  taken  upon  the  sub- 
ject of  the  vahdity  and  operation  of  the  laws  enacted  sub- 
sequent to  the  11th  January,  1861,  after  the  occupation  of 
the  State  by  the  national  forces ;  and  we  do  this  without 
committing  ourselves  to  the  correctness  of  the  conclusions 
to  which  the  convention  seems  to  have  come  as  to  their 
validity  before  the  occupation.  The  convention,  by  ordi- 
nance No.  5,''provides,  that  "  all  laws  enacted  since  the  11th 
day  of  January,  1861,  which  had  not  been  repealed,  and 
which  were  not  in  conflict  with  the  constitution  of  the 
United  States,  or  laws  made  in  pursuance  thereof,  or  with 
the  constitution  of  the  State,  were  ratified  and  declared  to 
be  valid  from  their  respective  dates,  and  shall  remain  in 
full  force  and  "effect,  until  repealed  according  to  law,"  ex- 
cepting certain  laws  therein  specified.  The  adoption  of 
ordinance  No.  26  is  persuasive  to  show  in  what  light  the 
convention  looked  upon  the  acts  of  pubhc  officers  of  this 
State,  and  "  all  judgments,  orders,  and  decrees,  of  the  sev- 
eral courts  of  this  State,  regular  upon  their  face,  had, 
done,  and  performed,  or  ordered  to  be  done,  under  color  of 
law,  and  in  pursuance  thereof ;  and  all  acts  and  sales  of 
executors,  administrators,  trustees,  and  guardians,  and  of 
judicial  and  ministerial  officers,  had,  done,  and  performed, 
and  made  in  pursuance  of  and  under  color  of  law,  and  in 
good  faith,  since  the  11th  of  January,  1861,"  which  were 
not  in  conflict  with  the  constitution  of  this  State  or  the 
United  States.  These,  and  others,  are  evidently  ordinances 
of  repose,  and  should  be  liberally  construed  to  effectuate 
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the  purposes  and  objects  thereof ;  and  by  giving  them  a 
construction  which  would  reUeve  persons  from  the  penal- 
ties of  the  criminal  law,  and  hold  them  bound  by  their  con- 
tracts, will  not  be  inconsistent  \nth,  or  violative  of  the  pol- 
icy and  spirit  of  those  ordinances;  for  such  a  construction 
is  in  harmony  with  the  repose  intended  to  be  secured. 

If  the  convention  had  entertained  the  opinion,  that  all 
laws  passed  by  the  legislature  subsequent  to  the  11th  day 
of  January,  1861,  were  vahd,  it  would  have  been  unneces- 
sary to  have  ratified  them  ;  unless  it  were  of  the  opinion 
that  those  laws  had  been  suspended  by  virtue  of  the  occu- 
pation of  the  territory  of  the  State  by  the  national  forces, 
or  the  proclamation  of  the  provisional  governor ;  and  in 
either,  or  both  cases,  it  would  have  been  legitimate,  and 
eminently  appropriate,  for  the  convention  to  have  given  so 
inany  of  those  laws  vitality  and  vahdity  as  it  saw  proper  in 
its  wisdom  to  do.  But,  in  doing  so,  it  could  not  impart  to 
them  any  operative  effect,  so  as  to  make  any  one  liable 
to  the  infliction  of  the  punishments  provided  by  such  laws, 
for  an  offense  committed  during  their  suspension.  It  would 
be  doing  violence  to  the  ordinance  to  give  it  such  a  con- 
struction ;  and  such  as  was  never  intended  by  the  conven- 
tion. If  so,  it  would  have  been  in  violation  of  the  consti- 
tution of  the  United  States ;  and  statutes  and  ordinances 
should  be  so  construed,  as  never  to  make  the  intention  of 
the  makers  conflict  ^dth  the  organic  law.  To  give  these 
ordinances  an  ex-post-facto  operation  as  to  crimes,  would  be 
imconstitutional. — See  Bill  of  Eights,  §§  8,  24  ;  Bloodgood 
V.  Camack,  5  Stew.  <fc  Porter,  276  ;  1  Kent's  Com.  455. 

If  such  laws,  or  any  of  them,  were  in  conflict  with  the 
Constitution  of  the  State,  or  of  the  United  States,  they 
were  invaUd,  and,  as  against  the  constitution  of  the 
United  States,  could  not  have  been  ratified  by  the  conven- 
tion, so  as  to  have  imparted  any  validity  to  them ;  nor  does 
the  ordinance  attempt  to  do  so.  Such  laws  as  were  rati- 
fied, were  in  consonance  with  both  constitutions ;  and  if 
they  were  in  force  prior  to,  or  at  the  date  of  the  surrender 
and  occupation,  there  is  another  theory  upon  which  it 
might  be  conceived  that  the  convention  acted ;  and  that  is, 
that  the  stem  and  inexorable  logic  of  events  had  reduced 
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the  State  and  its  citizens  to  the  status  of  a  conquered  sov- 
ereignty within  the  Hmits  of  a  superior  sovereignty,  against 
which  the  subordinate  had  sought  and  failed  to  set  up  a 
permanent  independent  government,  and  by  such  failure 
had  become  subjected  to  the  rules  and  principles  of  law 
appUcable  to  all  sovereignties  in  a  similar  condition  ;  that 
is,  to  such  rules  and  principles  of  national  and  international 
law  as  are  appHcable  to  the  conquest  of  an  independent 
sovereignty,  and  to  a  dependent  or  subordinate  sovereignty, 
which,  in  an  effort  to  withdraw  from,  and  repudiate  its 
allegiance  to  the  national  government,  had  been  overpow- 
ered, and  reduced  to  submission.  In  the  former  case,  the 
will  of  the  conqueror  becomes  the  law  of  the  conquered  ; 
and  in  the  latter,  it  may  be  insisted  that  the  laws  of  the 
subordinate  sovereignty  become  void,  unless  ratified  or 
sanctioned  by  the  national  authority ;  and  which  has  been 
done,  to  a  certain  extent,  by  the  convention,  which  was  or- 
ganized and  held  under  the  direct  authority  and  sanction 
of  the  executive  and  administrative  head  of  the  Federal 
government.  But,  to  adopt  this  theory,  would  be  harsh, 
and  not  consistent  with  the  declarations  of,  and  principles 
announced  by,  the  executive  department  of  the  government : 
and  therefore,  we  prefer  to  construe  the  action  of  the  con- 
vention on  the  theory  first  considered  and  adopted. 

If  there  is  any  other  sound  and  consistent  theory,  which 
can  solve  the  difficult  questions  arising  out  of  the  action  of 
the  convention,  and  our  peculiar  and  complex  system  of 
State  and  National  sovereignties,  and  our  present  condition, 
it  has  not  yet  occurred  to  us.  Neither  the  ordinances  of 
the  convention,  nor  the  proclamation  of  the  provisional 
governor,  is  an  express  abrogation  or  repudiation  of  the  va- 
lidity of  the  laws  passed  subsequent  to  the  11th  January, 
1861.  But  we  are  satisfied  the  effect  of  the  latter  was,  on 
the  doctrine  of  implication,  at  least,  to  suspend  their  opera- 
tion from  the  20th  day  of  July,  1865,  to  the  21st  day  of 
September  thereafter ;  such  is  the  clear  legal  result. 

The  people,  looking  at  the  proclamation,  would  very  natu- 
rally and  properly  come  to  the  conclusion,  that  the  act  of 
the  7th  October,  1864,  was  not  in  force  during  the  time  in- 
dicated ;  and  it  would  be  unjust  and  illegal  to  visit  the 
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severe  penalties  of  that  law,  upon  an  offense  committed 
during  that  period  ;  especially,  when  there  was  a  law  in 
force,  and  put  in  force,  too,  by  the  proclamation,  under 
which  another  and  a  statutory  punishment  can  be  inflicted, 
if  the  defendants  shall  be  found  guilty  on  another  trial. 

We  are  of  opinion,  that  the  defendants  were  free  per- 
sons of  color  at  the  time  .the  offense  was  committed,  as 
shown  in  the  bill  of  exceptions. — See  Smith  (afreedman)  v. 
The  State,  decided  at  this  term.  The  Code  (§  3180)  makes 
provision  for  such  offenses  by  such  persons.  The  indict- 
ment in  this  case  is  good,  and  the  defendants  could  have 
properly  been  convicted  under  it,  if  the  offense  charged 
had  been  committed  after  the  20th  of  July,  1865,  and  be- 
fore the  finding  of  the  indictment. 

We  hold,  that  the  ratification  of  the  act  of  October  7th, 
1864,  on  the  21st  September,  1865,  does  not  repeal  section 
3180  of  the  Code ;  and  that  both  statutes  are  in  force, — 
the  first,  as  to  offenses  committed  since  the  21st  September 
last,  and  the  Code  as  to  offenses  committed  prior  to  that 
time  and  subsequent  to  the  proclamation.  Whether  both 
are  in  force  now,  as  to  the  offenses  described  in  the  act  of 
1864,  as  it  is  not  raised  by  the  record,  nor  can  have  any 
influence  on  this  case,  if  the  evidence  is  set  out  correctly  in 
the  record,  we  intimate  no  opinion  ;  nor  can  the  other  ques- 
tions so  ably  discussed  in  the  written  argument  submitted 
by  appellants'  counsel,  and  not  settled  by  this  opinion,  likely 
have  any  influence  over  this  case  on  another  trial. 

The  court  erred  in  the  charge  given,  and  in  the  sentence 
pronounced.  Let  the  cause  be  reversed,  and  remanded  for 
further  proceedings  in  conformity  to  this  opinion  ;  and  the 
defendants  will  be  retained  in  custody  by  the  sheriff,  until 
discharged  by  due  course  of  law. 

Walker,  C.  J.,  concurs  in  this  opinion,  upon  the  motion 
to  quash  the  indictment,  and  the  demurrer  thereto,  and  dis- 
sents from  the  opinion  of  the  court  on  the  other  questions 
adjudicated  therein. 
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ALSEY  AND  PHIL,  (feeedmen)  m.  THE  STATE. 

[indictment  fok  statutory  offense  of  bringing  into  this  state 
property  stolen  elsewhere.] 

1.  Sufficiency  of  indictment,  in  description  of  offense. — A  count  in  an  indict- 
ment, which  charges  that  the  defendants  "did  feloniously  take,  steal, 
and  lead  away  two  mares,  the  property  of  H.  H.,  A.  M.,  J.  M.  M.,  and 
J.  M.  W.,  in  the  State  of  Mississippi,  and  brought  the  same  into  the 
county  of  Tuskaloosa  in  the  State  of  Alabama" ;  or  "the  property  of 
H.  H.,  A.  M.,  J.  M.  M.,  and  J.  M.  W.,  known  as  H.  M.  &,  Co.,  in  the 
State  of  Mississippi,  and  bronght  the  said  mares  into  the  county  of 
Tuskaloosa,"  «fcc.,  is  fatally  defective,  because  it  does  not  show  with 
with  sufficient  certainty  that  the  larceny  was  committed  in  Missis- 
sippi. 

From  the  Circuit  Court  of  Tuskaloosa. 
Tried  before  the  Hon.  Wm.  S.  Mudd. 

The  indictment  in  this  case  was  found  in  November,  1865, 
and  was  in  the  following  words  :  "The  grand  jury  of  said 
comity  charge  that,  before  the  finding  of  this  indictment, 
Alsey,  a  freedman,  and  Phil.,  a  freedman,  did  feloniously 
take,  steal,  and  lead  away  two  mares,  the  property  of  Har- 
rison Hale,  Abram  Murdock,  John  M.  Morgan,  and  James 
M.  Wesson,  in  the  State  of  Mississippi,  and  brought  the 
same  into  the  county  of  Tuskaloosa  in  the  State  of  Ala- 
bama, of  the  value  of  five  hundred  dollars ;  contrary  to  the 
form  of  the  statute  in  such  cases  made  and  provided,  and 
against  the  peace  and  dignity  of  the  State  of  Alabama. 
And  the  jurors  aforesaid  charge,  that  the  said  Alsey,  a 
freedman,  and  Phil.,  a  freedman,  did  feloniously  take,  steal, 
and  lead  away  two  mares,  the  property  of  Harrison  Hale, 
Abram  Murdock,  John  M.  Morgan,  and  James  M.  Wesson, 
knowTi  as  Hale,  Murdock  &  Co.,  in  the  State  of  Mississippi, 
and  brought  the  said  two  mares  into  the  county  of  Tuska- 
loosa in  the  State  of  Alabama ;  contrary  to  the  form  of  the 
statute,"  <fcc.  The  defendants  interposed  no  objection  to 
the  indictment,  and  went  to  trial  on  the  plea  of  not  guilty. 
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The  jury  returned  a  verdict  of  guilty,  and  sentenced  both 
of  the  defendants  to  death  by  hanging.  A  motion  in  arrest 
of  judgment,  on  the  ground  that  the  verdict  was  against 
the  law  and  evidence,  was  made,  and  overruled.  There  is 
no  bill  of  exceptions  in  the  record,  and  the  cause  is  brought 
up  by  writ  of  error. 

Wm.  R.  Smith,  for  the  prisoners. 

John  W.  A.  Sanford,  Attorney-General,  contra, 

A.  J.  WALKER,  C.  J. — The  indictment  seems  to  have 
been  framed  in  reference  to  section  3138  of  the  Code,  which 
is  in  the  words  following :  "Any  person,  who  feloniously 
steals  the  property  of  another  in  any  other  state  or  coun- 
try, and  brings  the  same,  or  any  portion  thereof,  into  this 
State,  must,  on  conviction,  be  punished  in  the  same  man- 
ner, and  to  the  same  extent,  as  if  the  property  thus  brought 
into  [it]  had  been  stolen  in  this  State."  The  punishment 
was  ordered  by  the  court  below  in  conformity  to  the  act  of 
October  7th,  1864,  by  which  the  larceny  of  "any  negro, 
horse,  mare,  gelding,  colt,  filly,  or  mule,"  is  subjected  to  the 
punishment  of  death,  or  the  penitentiary,  at  the  discretion 
of  the  jury.  We  thus  have  the  anomaly  of  a  crime  de- 
clared by  one  statute,  and  punished  under  another.  We 
are  not  sure  that  the  indictment  in  such  a  case  ought  not 
to  be  found  under  the  statute  which  prescribes  the  punish- 
ment, instead  of  that  which  describes  the  offense.  This 
was  certainly  the  case  imder  the  law  as  it  existed  before  the 
Code.— 3Iurray  v.  State,  18  Ala.  727  ;  Ham  v.  State,  17  Ala. 
188 ;  JViUiajns  v.  btate,  15  Ala.  259.  There  is  a  slight  va- 
riation of  language  in  section  3138  of  the  Code,  from  the 
section  of  the  old  Penal  Code  upon  the  same  subject. 
Whether  this  variation  will  justify  a  different  practice  from 
that  which  was  judicially  sanctioned  before  the  adoption  of 
the  Code,  we  shall  not  inquire,  because  the  question  has  not 
been  argued,  and  we  think  the  indictment  is  fatally  de- 
fective, even  though  it  is  admitted  to  be  framed  under  the 
proper  statute. 

The  first  count  of  the  indictment  charges,  that  the  pris- 
oners "did  feloniously  take,  steal,  and  lead  away  two  mares, 
42 
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the  property  of  Harrison  Hale,  Abram  Murdock,  John  M. 
Morgan,  and  James  M.  Wesson,  in  the  State  of  Mississippi, 
and  brought  the  same  into  the  county  of  Tushaloosa,  in  the 
State  of  Alabama,  of  the  value  of  five  hundred  dollars,"  &c. 
The  law  of  criminal  pleading,  as  universally  accepted,  re- 
quires that  the  ingredients  of  the  offense  should  be  stated 
with  certainty  and  precision. — Nugent  v.  State,  19  Ala.  540. 
The  words,  "in  the  State  of  Mississippi,"  do  not  point  with 
certainty  and  precision  to  the  larceny.  The  arrangement 
of  the  words  and  members  of  the  sentence  is  such,  that 
"in  the  State  of  Mississippi"  may  as  well,  perhaps  better, 
be  understood  to  refer  to  the  owners  of  the  property,  and 
fix  their  location.  It  can  only  be  made  out  by  inference 
and  argument  that  the  larceny  was  committed  in  Mississippi, 
and  that  is  not  enough  in  criminal  pleading.  —Nelson  v. 
State,  6  Ala.  394,  398.  The  indictment  would  have  been 
certain  and  perspicuous  on  this  point,  if  it  had  alleged  that 
the  accused  *-did,  in  the  State  of  Mississippi,  feloniously 
steal,"  (fee.  But  this  is  not  averred,  nor  is  there  any  equiva- 
lent averment. 

There  are  other  criticisms  made  upon  the  first  count  of 
the  indictment  by  the  counsel  of  appellant ;  but  we  pass 
them  by  without  consideration,  because  we  deem  the  objec- 
tion already  noticed  fatal  to  it. 

The  second,  and  only  remaining  count  of  the  indictment, 
is  obnoxious  to  the  same  objection. 

The  judgment  of  the  court  below  is  reversed,  and  the 
cause  remanded,  in  order  that  the  prisoner  may  be  again 
indicted ;  and  he  must  remain  in  custody  until  legally  dis- 
charged.— Beasley  v.  State,  18  Ala.  535 ;  Pleasant  v.  State, 
17  Ala.  190. 
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NELSON  (A  FREEDMAN)  VS.  THE  STATE. 

[indictment  against  slave  for  the  murder  of  Slave.] 

1.  Liability  of  freedman  to  conviction  and  punishment  for  offense  committed 
while  slave. — For  the  murder  of  a  slave  by  a  slave,  while  the  institu- 
tion of  slavery  existed  here,  there  has  been  no  law  in  force  in  this 
State  since  the  22d  September,  1865,  under  which  the  slayer  can  be. 
convicted  and  punished.    (Byrd,  J.,  dissenting.) 

From  the  Circuit  Court  of  Montgomery. 
Tried  before  the  Hon.  F.  Bugbee. 

The  indictment  in  this  case,  which  was  found  on  the  2d 
December,  1865,  charged  that,  before  the  finding  thereof, 
"  Nelson,  alias  Nelson  Johnson,  now  a  freedman,  but  for  • 
merlj  a  slave,  the  property  of  T.  B.  Bethea,  unlawfully,  and 
with  malice  aforethought,  did,  while  he  was  a  slave  as 
aforesaid,  kill  Annice,  alias  Annice  Bethea,  a  female  slave, 
the  property  of  T.  B.  Bethea,  by  strangling  or  choking  her 
with  a  string,  cord,  rope,  or  suspender,  or  by  throwing  her 
into  a  well ;  against  the  peace  and  dignity,"  &c.  The  trial 
was  had  on  the  20th  December,  1865.  The  prisoner  demur- 
red to  the  indictment,  but  his  demurrer  was  overruled ;  and 
he  then  pleaded  not  guilty.  The  evidence  adduced  on  tho 
trial,  as  the  bill  of  exceptions  states,  proved  that  the 
deceased  was  murdered  in  February,  1865 ;  that  she  and 
the  prisoner  were  at  that  time  slaves,  and  belonged  to  T.  B. 
Bethea;  and  there  was  circumstantial  evidence  which 
tended  to  show  that  the  crime  was  committed  by  the  pris- 
oner. The  prisoner  asked  the  court  to  instruct  the  jurj , 
"  that  if  they  found,  from  the  evidence,  that  the  deceased 
was  a  slave  at  the  commission  of  the  offense,  and  that  the 
defendant  was  a  slave  at  that  time,  then  the  defendant 
cannot  be  convicted  and  pimished  under  this  indictment." 
The  court  refused  to  give  the  charge,  and  the  defendant 
excepted  to  its  refusal.  The  jury,  by  their  verdict,  found 
the  defendant  "  guilty  of  murder  in  the  first  degree,"  and 
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sentenced    him   to   death;    and    judgment  was  rendered 
accordingly. 

Watts  &  Troy,  for  the  prisoner. 

Jno.  W.  a.  Sanfokd,  Attorney-General,  contra. 

BYE.D,  J. — This  is  an  indictment  against  the  prisoner  for 
the  murder  of  Annice,  "a?ia.sAnnice  Bethea,  a  female  slave, 
by  strangling  or  choking  her  with  a  string,  cord,  rope,  or 
suspender,  or  by  throwing  her  into  a  well."  The  record 
shows  that  the  offense  was  committed  in  February,  1865, 
and  that  the  prisoner  and  the  deceased  were  both  slaves  at 
that  time. 

The  only  distinction  between  this  case,  and  the  cases  of 
George  (afreedraan)  v.  The  State,  and  Burt  (afreedman)  v. 
The  State,  is,  that  the  offenses  in  those  cases  were  commit- 
ted against  white  persons,  and  in  this  case  the  slayer  and 
the  slain  were  slaves,  and  equals  in  status. 

The  jury  find,  by  their  verdict,  that  the  prisoner  was 
guilty  of  murder  in  the  first  degree.  This  is  one  of  the 
highest  crimes  known  to  the  law,  and  section  3312  punishes 
it  with  death,  and  so  did  the  common  law.  Murder  is  the 
same  offense  by  the  Code,  as  at  common  law.  Murder  may 
be  accurately  defined  to  be  "  a  homicide,  by  an  act  com- 
mitted from  a  depraved  mind  fully  bent  on  evil,  the  result 
of  which  is  the  death  of  a  human  being  within  a  year  and  a  day 
from  the  time  of  its  commission;"  or,  in  other  words,  it  is  the 
killing  of  one  human  being  by  another,  with  malice  afore- 
thought, express  or  implied.  The  Code  does  not  define  the 
crime  of  murder:  we  have  to  look  to  the  common  law  alone  for 
its  definition.  It  must,  therefore,  mean  the  same  thing  in  the 
Code  that  it  does  at  common  law.  The  language  of  the 
Code  is,  "  Every  slave,  who  is  guilty  of  murder,  must,  on 
conviction,  suffer  death."  It  does  not  provide  that  one 
slave  may  commit  murder  upon  another ;  but  this  was  so  at 
common  law,  and  resulted  from  the  very  definition  of  the 
crime.  The  offense,  then,  of  one  slave  killing  another  with 
malice  aforethought,  is  murder  at  common  law ;  and  there 
is  no  such  offense  by  statute,  for  the  Code  adopts  as  to  the 
slave  the  common-law  offense ;  and  as  to  the  punishment, 
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the   Code   also   adopts  the    common-law  punishment  of 
death. 

Now,  in  this  case,  there  is  no  diversity  of  status  of  the 
slayer  and  the  slain,  to  make  it  even  plausible  to  hold  that 
the  change  of  the  status  of  the  slayer  should  relieve  him 
from  the  punishment  affixed  by  statute  and  common  law,  or 
to  hold  that  the  status  is  so  far  of  the  essence  of  the  crime 
and  the  punishment,  when  he  kills  a  person  of  another  and 
a  higher  status,  as  to  relieve  him  from  the  latter.  Here, 
both  were  slaves  and  human  beings ;  and  the  offense  and 
the  punishment  being  the  same  at  common  law  and  by  the 
Code,  and  the  status  of  the  slayer  and  the  slain  being  the 
same,  I  am  of  opinion,  that  the  prisoner  is  liable  to  be  pun- 
ished for  the  offense,  and  that  such  punishment  can  be 
inflicted  upon  a  conviction  undpr  a  common-law  indictment, 
by  averring  that  the  prisoner,  "then  and  there  being  a  slave, 
feloniously  did  kill  Anaice,  a  slave,"  &c.,  setting  out  the 
specific  offense  according  to  the  common  law. 

The  punishment  prescribed  by  sections  3080,  3081,  and 
3082  of  the  Code,  were  positively  prohibited  by  section 
3305  from  being  inflicted  on  slaves,  at  the  time  this  offense 
was  committed.  Therefore,  those  sections  cannot  be  applied 
to  offenses  committed  by  slaves ;  and  if  a  slave  was  indicted 
at  common  law  for  an  offense,  and  found  guilty,  the  com- 
mon-law punishment  alone  could  be  inflicted.  For  how 
could  that  punishment,  which  was  prohibited  by  law  from 
being  applicable  to  slaves,  for  offenses  committed  while 
slaves,  ever  be  made  applicable  to  them  when  they  became 
free,  except  for  offenses  committed  by  them  after  they 
became  free.  Such  application  would  be  in  violation  of 
section  3305  of  the  Code,  and  also  ex  post /ado  ;  if  not  in 
mitigation.  But  the  prohibition  of  section  3305  of  the 
Code  is  explicit,  and  forever  forbids  the  infliction  of  the 
punishment  prescribed  by  sections  3080,  3081,  and  3082,  at 
the  time  the  offense  was  committed ;  and  the  common-law 
punishment  being  the  only  one  then  in  force,  it  must  be  in- 
flicted, or  none.  Even  the  repeal  of  section  3305,  before 
the  trial,  but  after  the  offense,  would  not  make  sections 
3080,  3081,  and  3082  applicable ;  because  section  3305  was 
prohibitory  at  the  time  of  the  offense  committed.     But  the 
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offense  and  the  punisliment  being  the  same  at  common  law 
and  by  section  3312  of  the  Code,  the  common-law  pimish- 
ment  could  be  inflicted. — See  1  Bish.  Crim.  Law,  from 
§  90  to  §  108,  inclusive.  Therefore,  the  fact  that  slavery 
has  been  abolished,  and  thereby  said  sections  are  made 
applicable  to  freedmen,  for  offenses  committed  by  them  as 
freedmen,  does  not  reheve  them  from  the  punishment  pre- 
scribed for  offenses  committed  by  them  while  slaves. 

But  suppose  the  above  is  not  correct ;  yet,  sections  3080, 
3081,  and  3082  are  in  mitigation  of  the  common-law  pen- 
alty ;  and  the  court  below  seems  to  have  been  of  opinion 
that  those  punishments  could  be  inflicted,  because  death 
was  one,  and  penitentiary  confinement  the  other,  and  that 
that  was  in  mitigation  of  the  punishment  under  section 
3312  of  the  Code  ;  and  being  so,  the  jury  could  inflict 
either,  under  a  familiar  principle  of  the  common  law,  that 
where  the  statute  mitigates  a  common-law  or  statutory 
punishment,  the  mitigated  punishment  could  be  inflicted, 
where  the  offense  was  committed  before  the  passage  of  the 
statute,  and  it  was  a  common-law  offense ;  and  there  are 
authorities  directly  to  the  point.  If  the  punishment  is  mit- 
igated, it  is  held  not  to  be  ex  post  facto. — 1  Bish.  C.  L.j^  §  108  ; 
Story  on  Const.  §  1345 ;  Commomvealth  v.  Mott,  21  Pick.  472, 
501 ;  Strong  v.  The  State,  1  Black.  193  ;  The  State  v.  Wil- 
liams, 2  Kich.  418 ;  Clarke  v.  The  State,  23  Miss.  261  ;  Daw- 
son V.  The  State,  6  Texas,  347.  So  that,  whether  the  com- 
mon-law punishment  could  be  inflicted  or  not,  it  appears 
that  if  the  aboHtion  of  slavery  made  sections  3080,  3081 
and  3082  a  change  of  punishment,  which  is  apphcable  to 
offenses  committed  by  freedmen  who  were  slaves  when  the 
offenses  were  committed  ;  yet  this  punishment,  being  in 
mitigation,  and  not  in  aggravation,  can  be  inflicted  where 
the  offense  has  not  been  repealed.  The  aboHtion  of  slavery 
certainly  does  not  operate  a  repeal  of  the  offense  of  mur- 
der, even  to  the  extent  of  relieving  a  slave  from  punish- 
ment for  an  offense  committed  while  a  slave.  Repeals  by 
implication  are  not  favored  in  law ;  and  yet,  in  this  case, 
the  repeal  is  implied,  not  from  a  repugnant  statute,  but  from 
a  change  of  status.— l^  Pick.  343,  348  ;  2  ih.  172 ;  24  ih. 
296 ;  20  ih.  409 ;  5  Hill,  (N.  Y.)  221 ;    Wyman  v.  Campbell, 
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6  Porter,  217 ;  3  GiU,  138  ;  9  Cow.  437  ;  1  Bish.  C.  L.  §  75  ; 
Rex  V.  Paine,  1  East's  P.  C.  5 ;  Jock  v.  3IlUer,  3  Stew.  &  Per. 
13  ;  3  Greene,  (Iowa,)  329. 

Punishment  is  not  of  tlie  essence  of  the  offense ;  it  is  in 
the  nature  of  the  remedy,  and,  when  mitigated,  is  not  in 
violation  of  the  constitutional  provision  against  ex-post- 
/ado  laws.— Bishop,  Or.  L.  §§  103-108 ;  Story  on  Con.  §  1345. 
If  the  Code  is  taken  as  a  system,  and  to  be  construed  as 
such  as  to  freedmen  after  their  liberation,  then,  where  it  was 
by  the  action  of  Governor  Parsons'  proclamation  put  in 
force,  except  the  slave  laws,  a  part  of  that  system  being 
sections  12  and  14  was  also  put  in  force  as  a  part  of  that 
system  as  to  freedmen  ;  and  those  saving  clauses  or  sec- 
tions should  be  held  to  apply  to  crimes  committed  during 
the  war,  or  before  the  slaves  were  free,  and  they  became 
free  before  the  issuance  of  the  proclamation ;  for,  as  to  the 
freedmen  or  slaves,  sections  3080,  3081,  and  3082,  were 
never  in  force  as  to  them  until  the  proclamation  was  issued. 
Jeffries  v.  The  State,  at  this  term. 

The  common-law  rule  was,  that,  if  the  statute  contained 
no  prohibitory  clause,  or  negative,  express  or  implied,  the 
State  could  proceed,  either  under  the  statute,  or  at  common 
law,  where  the  offense  was  one  at  common  law,  and  the 
statute  only  changed  the  punishment. — 1  Bish.  C.  L.  §§  91, 
93,  77,  88,  and  authorities  cited  by  him. 

My  opinions  on  these  questions  are  given  at  large  in  the 
case  of  Burt  (afreedman)  v.  The  State,  and  the  authorities 
there  cited.  But  my  brethren  not  concurring  in  the  appli- 
cation of  the  principles  held  by  me  to  this  case,  in  conform- 
ity to  their  opinion  let  an  entry  be  made,  reversing  the  judg- 
ment, and  discharging  the  prisoner  from  custody,  as  in  the 
case  of  Burt  v.  The  State,  at  the  present  term. 

JUDGE,  J. — The  evidence  upon  which  the  prisoner  was 
convicted,  was  entirely  circumstantial ;  and  a  charge  was 
requested  and  refused,  as  to  the  measure  of  conviction 
necessary  to  be  produced  on  the  minds  of  the  jury  by  this 
species  of  evidence,  before  they  could  find  the  prisoner 
guilty  ;  and  a  question  also  arises  upon  defects  in  the  re- 
cord, which  might  be  supplied  by  a  certiorari.    But  the 
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view  taken  of  the  case  by  the  Chief-Justice  and  myself, 
renders  it  unnecessary  to  pass  upon  any  of  these  ques- 
tions. 

At  the  time  of  the  commission  of  the  offense,  the  pris- 
oner was  a  slave,  and  the  person  slain  was  a  slave.  These 
facts  were  averred  in  the  indictment,  and  were  sustained 
by  the  proof.  We  may  concede  that  slavery  was  known  to 
the  common  law.  We  do  concede  that  the  offense  charged 
in  this  case  was  murder  at  the  common  law,  and  this  with- 
out regard  to  the  statiLS  of  the  slayer  or  the  slain  ;  and  we 
also  concede  that  the  punishment  of  murder,  at  the  com- 
mon law,  was  death.  A  statute  of  this  State,  in  force  when 
the  offense  was  committed,  may  be  read  as  follows  :  "  Ev- 
ery slave,  who  is  guilty  of  murder,  shall,  on  conviction,  suf- 
fer death." — Code,  §  3312.  And  we  may  concede,  without 
affecting  the  result,  though  we  do  not  assert  the  proposi- 
tion, that  this  statute  was  merely  declaratory  of  the  com- 
mon law.  Yet,  notwithstanding  these  concessions,  it  is  in- 
controvertibly  true  that,  at  the  time  of  the  commission  of 
the  offense  charged,  and  for  a  long  period  prior  thereto, 
none  but  slaves,  as  slaves,  could  be  punished,  in  this  State, 
unconditionally  with  death,  as  at  the  common  law,  for  mur- 
der. How,  and  why  was  this  so  ?  It  was  not  in  virtue 
alone  of  section  3312  of  the  Code,  above  quoted ;  it  was 
also  by  virtue  of  sections  3080,  3081,  and  3082,  which  pro- 
vide in  substance  as  follows  : 

1.  A  definition  of  murder  in  the  first  degree,  and  a  decla- 
ration that  any  person  guilty  of  murder  in  the  first  degree, 
must,  on  conviction,  suffer  death,  or  imprisonment  in  the 
penitentiary  for  life,  at  the  discretion  of  the  jury  trying  the 
case. 

2.  A  declaration  that  every  homicide,  committed  under 
such  circumstances  as  constituted  murder  at  the  common 
law,  and  which  is  not  murder  in  the  first  degree,  is  murder 
in  the  second  degree ;  and  that,  on  conviction  for  this  of- 
fense, the  offender  must  be  imprisoned  in  the  penitentiary, 
for  not  less  than  ten  years. 

3.  That,  upon  any  indictment  for  murder,  the  jury  find- 
ing the  offendei  guilty,  must  ascertain  by  their  verdict 
whether  it  is  murder  in  the  first  or  second  degree ;  and  that 
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sentence  must  be  pronounced  in  accordance  with  the  find- 
ing of  a  jury,  in  all  cases,  even  though  the  prisoner,  upon 
arraignment,  confesses  his  guilt. 

These  sections  of  the  Code  never  applied  to  slaves ;  were 
prohibited  from  being  thus  appUed,  by  section  3305  ;  but, 
from  the  date  of  their  enactment,  they  applied  to  all  per- 
sons in  the  State,  of  whatever  class,  except  slaves ;  and 
since  the  destruction  of  slavery,  they  apply  to  all  persons 
in  the  State  of  every  class.  It  was  decided  by  this  court, 
unanimously,  in  the  case  of  Eliza  v.  TJie  State,  at  the  pres- 
ent term,  that  they  became  applicable  to  freedmen,  'eo  in- 
stanti,  on  their  becoming  such  ;  but  they  cannot  be  allowed 
to  prescribe  the  punishment  of  prior  offenses,  for  obvious 
reasons,  hereafter  noticed. 

Thus  it  very  clearly  appears  that,  by  the  statutes  of 
Alabama,  there  was  but  one  class  of  persons  in  the  State, 
before  the  abolition  of  slavery,  who  could  be  punished  un- 
conditionally with  death,  as  at  the  common  law,  for  murder ; 
and  t/iat  was  tJie  class  knoum  as  slaves. 

Now,  what  effect  did  the  abolition  of  slavery  have  on 
this  legislation  of  the  State  relating  to  the  punishment  of 
murder  ?  In  the  case  of  George  v.  The  State,  at  the  present 
term,  Justice  Byrd  not  sitting,  this  court  held,  that  all  the 
penal  statutes  of  the  State,  applicable  to  slaves  exclusively, 
have  been  abrogated  by  the  destruction  of  the  institution, 
and  by  the  consequent  changes  made  in  the  fundamental 
law,  which  created  a  repugnancy  between  it  and  the  sta- 
tutes, and  between  the  statutes  and  the  genius  and  poUcy 
of  the  State.  This  opinion  has  not  been  directly  assailed, 
though  my  brother  Byrd  intimated  his  disapprobation  of 
it,  in  his  dissenting  opinion  in  Burt  v.  The  State,  at  the 
present  term.  It  is  believed  that  the  decision  in  George 
V.  The  State  is  founded  upon  unassailable  argument  and 
authority. 

This  being  the  case,  what  has  become  of  section  331 2  of 
the  Code,  which  declares,  that  "  every  slave,  who  is  guilty 
of  murder,  shall,  on  conviction,  suffer  death  ?"  It  was  ab- 
rogated with  the  other  statutes  of  the  slave  code. 

We  are  willing  to  concede  that,  when  a  statute  is  declara- 
tory merely  of  the  common  law,  and  is  simply  repealed, 
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the  repeal  does  not  affect  the  common  law  :  that  remains  in 
force,  if  there  be  no  other  enactment,  at  the  time  of  the 
repeal,  which  supersedes  the  common  law  in  the  particular 
of  the  statute  ;  and  if  such  was  this  case,  and  section  3312 
•was  merely  declaratory  of  the  common  law,  there  would  be 
no  difficulty  in  remanding  the  cause  for  another  trial.  But 
such  is  not  this  case.  On  the  abrogation  of  section  3312, 
the  provisions  of  the  Code  dividing  murder  into  degrees,  and 
providing  punishment  for  each  degree  of  the  offense,  be- 
came of  universal  application,  and  as  universally  excluded, 
by  completely  superseding,  the  common-law  punishment  for 
murder.  By  what  process,  then,  can  these  provisions  of 
the  Code  be  thrust  aside,  and  the  common-law  punishment 
for  murder,  unconditional  death,  be  erected  in  their  stead, 
for  the  trial  of  a  particular  case,  or  of  a  particular  class  of 
cases  ?  The  Code  punishment,  and  the  common-law  pun- 
ishment, both  cannot  exist  together,  for  they  are  in  direct 
repugnancy  ;  and  if  it  is  competent  for  the  legislature  to 
change  by  statute  any  common-law  rule,  (a  thing  never  yet 
doubted,)  surely,  the  common-law  punishment  for  murder 
has  been  changed  in  this  State,  by  the  provisions  of  the 
Code  above  referred  to. 

The  question  is  precisely  the  same  as  if  the  legislature 
had  abolished  slavery,  repealed  section  3312  of  the  Code, 
"with  no  saving  clause  as  to  offenses  committed  under  it 
prior  to  the  repeal,  and  at  the  same  time,  and  in  the  same 
act,  had  made  the  sections  of  the  Code  relating  to  the  pun- 
ishment of  murder,  applicable  to  freedmen. 

Should  this  cause  be  remanded,  then,  under  what  law 
could  the  prisoner  be  punished?  Not  under  the  statute 
which  was  in  force  against  him  as  a  slave,  when  the  offense 
was  committed ,  for  he  is  no  longer  a  slave,  and  that  sta- 
tute has  been  abrogated,  with  no  saving  proviso  as  to  of- 
fenses committed  under  it  while  it  was  in  force.  Not  un- 
der the  common  law,  for  that  punishment  for  murder  has 
been  superseded  by  the  Code.  Not  under  the  Code,  for 
that  had  no  application  to  him  when  the  offense  was  com- 
mitted ;  and  he  cannot  be  punished  under  an  ex-post-facto 
law,  which  would  not  only  violate  the  constitution  of  the 
United  States,  but  also  the  8th  section  of  the  bill  of  rights 
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of  this  State,  which  declares,  that  "no  person  shall  be 
punished,  but  in  virtue  of  a  law  established  and  promul- 
gated prior  to  the  commission  of  the  offense."  It  results, 
then,  that  he  could  be  punished  under  no  law,  unless,  as 
we  think,  the  court  trying  him  should  resort  to  legislation, 
under  the  mask  of  judicial  construction. — See  Burt  v.  The 
State,  at  the  present  term. 

It  is  not  pleasant  to  the  Chief-Justice  and  myself  to  be 
forced  to  this  conclusion  ;  but  we  come  to  it  under  the 
guidance  of  the  stern  and  inflexible  rules  of  the  law ;  and 
thus  guided  and  controlled,  we  are  not  at  liberty  to  an- 
nounce a  different  result,  regardless  of  the  character  of  the 
case,  or  of  whom  it  may  relieve  from  punishment. 


GEOEGE  (a  freedman)  vs.  THE  STATE. 

[indictment  against  slave  for  robbery  of  white  person.] 

1.  Repeal  of  criminal  statutes  applicable  only  to  slaves,  hy  abolition  of 
slavery. — The  ordiuance  of  the  State  convention  of  Alabama,  adopted 
on  the  22d  September,  1865,  by  which  slavery  was  declared  to  have 
been  abolished  and  thereafter  prohibited,  abrogated  all  the  criminal 
laws  of  the  State  which  were  aj)plicable  exclusively  to  slaves. 

2.  Liability  of  freed  man  to  conviction  and  punishment  for  offense  committed 
tcliilst  slave. — Since  the  22d  September,  18U5,  there  has  been  no  law  iu 
force  in  this  State,  under  which  a  freedman  can  be  convicted  and 
pnnished  for  the  robbery  of  a  white  person,  or  an  assault  with  intent 
to  rob  a  white  person,  where  the  offense  was  committed  by  liim  while 
a  slave. 

From  the  Circuit  Court  of  Marengo. 
Tried  before  the  Hon.  James  Cobbs. 

Wm.  M.  Brooks,  for  the  prisoner. 

John  W.  A.  Sanford,  Attorney- General,  contra. 

JUDGE,  J. — The  prisoner  was  indicted,  in  1862,  as  a 
slave,  under  section  3311  of  the  Code,  which  provides,  that 
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every  slave  who  robs,  or  commits  an  assault  and  battery 
with  intent  to  rob,  any  white  person,  must,  on  conviction, 
suffer  death.  On  the  27th  day  of  September,  1865,  he  was 
tried  and  convicted ;  and,  on  the  day  after,  was  sentenced 
by  the  court  to  imprisonment  in  the  penitentiary  for  the 
period  of  twenty  years.  He  was  sentenced  under  section 
3104  of  the  Code,  which  provides,  that  any  person  who  com- 
mits the  crime  of  robbery,  on  conviction,  must  be  impris- 
oned in  the  penitentiary,  not  less  than  ten  years ;  which 
section  had  been  made  applicable  to  "free  persons  of  color," 
by  section  3505  of  the  Code.  The  section  of  the  Code 
under  which  the  prisoner  was  sentenced,  had  no  application 
to  him  at  the  time  of  the  commission  of  the  offense ;  and 
the  question  is  now  presented,  whether,  -under  these  cir- 
cumstances, he  was  legally  tried,  convicted,  and  sentenced? 

The  State  convention  which  assembled  at  the  city  of 
Montgomery,  in  September,  1865,  adopted  an  ordinance  on 
the  22d  day  of  the  same  month,  whereby  it  was  declared, 
that  the  institution  of  slavery  had  been  destroyed  in  this 
State,  and  that  thereafter  there  should  be  neither  slavery, 
nor  involuntary  servitude,  in  this  State,  otherwise  than  for 
the  punishment  of  crime,  whereof  the  party  should  be  duly 
convicted.  Provision  was  also  made  by  the  ordinance  for 
the  necessary  changes  in  the  fundamental  law,  and  the  nec- 
essary legislation,  to  adapt  the  State  to  its  new  condition. 
If,  as  one  of  the  results  of  the  war,  the  institution  of  slavery 
had  not  ceased  to  exist  in  this  State,  before  the  adoption 
of  this  ordinance,  it  certainly  has  had  no  existence  since. 

The  institution  of  slavery,  then,  having  been  destroyed 
in  this  State,  and  its  re-estabhshment  prohibited,  an  impor- 
tant question  arises,  namely  :  What  effect  has  this  had 
upon  the  criminal  statutes  of  the  State  applicable  exclu- 
sively to  slaves  ?  Do  they  remain  in  existence,  or  have  they 
been  abrogated?  To  determine  this  question  properly, 
legal  rules  must  be  applied. 

It  is  a  well-settled  principle  of  the  law,  that  a  subsequent 
statute,  which  is  clearly  repugnant  to  a  prior  one,  neces- 
sarily repeals  the  former,  although  it  may  not  do  so  in  terms; 
and  even  if  the  subsequent  statute  be  not  repugnant  in  all 
its  provisions  to  a  prior  one,  yet,  if  the  latter  statute  was 
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clearly  intended  to  create  the  only  nde  that  should  govern 
in  the  case  provided  for,  it  repeals  the  original  act.  (Sedg- 
wick on  Stat.  <fe  Com.  Law,  124.)  The  same  principle  neces- 
sarily applies,  in  the  case  of  a  statute  made  repugnant  to 
the  constitution  by  an  amendment  of  the  latter.  In  New 
York,  a  statute,  passed  under  the  constitution  of  1821, 
which  prohibited  the  judges  of  the  appellate  courts  from 
taking  part  in  the  decisions  of  cases  determined  by  them 
when  sitting  as  the  judges  of  any  other  courts,  was  held  to 
be  virtually  repealed  by  the  constitution  of  1846,  which 
abrogated  the  constitution  of  1821. — Pierce  v.  Ddamotie, 
1  Corns.  17 ;  see,  also,  Cass  v.  Dillon,  2  Ohio,  N.  S.  607. 

Is  the  constitution  of  this  State,  as  amended,  repugnant 
to  the  criminal  statutes  relating  exclusively  to  slaves  ?  One 
ignores  the  existence  of  slavery,  and  prohibits  it  from  ever 
being  re-established  ;  the  other  recognizes  slavery  as  exist- 
ing, by  creating  offenses,  and  providing  punishments,  for 
slaves  exclusively.  It  would  be  difficult  to  conceive  of  a 
repugnancy  more  general,  direct,  and  palpable ;  and  the 
consequence  is,  that  all  the  statutes  named  have  been  ab- 
rogated. 

It  cannot  be  said,  that  the  only  effect  the  extinction  of 
slavery  had,  as  to  these  statutes,  was  to  withdraw  the  sub- 
ject-matter upon  which  they  were  to  operate,  but  that  still 
they  exist  as  laws.  It  would  be  a  solecism  to  say,  that 
laws  are  in  force,  with  no  subject-matter  in  existence  to 
which  they  relate ;  and  to  hold  that  they  continue  as  laws, 
being  in  contravention,  as  they  are,  of  the  genius  and  policy 
of  the  State,  as  declared  by  its  fundamental  law,  would  be 
a  conclusion  to  which  we  could  not  give  our  assent. 

These  statutes,  then,  having  been  abrogated,  let  us  apply 
a  legal  principle,  long  established,  and  universally  acknow- 
ledged, which,  in  the  language  of  Judge  Marshall,  is,  "that 
after  the  expiration  or  repeal  of  a  law,  no  penalty  can  be 
enforced,  nor  punishment  inflicted,  for  violations  of  the 
law  committed  while  it  was  in  force,  unless  some  specific 
provision  for  that  purpose  be  made  by  statute." — Yeaton  v. 
The  United  States,  5  Cranch,  281 ;  The  State  v.  TomUghee 
Bank,  1  Stewart,  347  ;  Freeman  v.  The  State,  6  Porter,  372 ; 
Pope  V.  Lewis,  4  Ala.  487  ;  Broughton  v.  The  Bank,  17  Ala. 
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828  ;  Tlie  State  v.  Allaire,  14  Ala.  435.  And  an  eminent 
English  judge  has  said,  that  "a  statute  repealed  is  obht- 
erated  as  completely  as  if  it  had  never  passed,  and  it  must 
be  considered  as  a  law  that  never  existed,  except  for  the 
purpose  of  those  actions  or  suits  which  were  commenced, 
prosecuted,  and  concluded,  while  it  was  an  existing  law." 
Fer  Tindal,  Ch.  J.,  in  Key  v.  Goodwin,  4  Moore  &  Payne,  341. 

Was  there,  in  the  process  by  which  the  statutes  in  ques- 
tion were  superseded  or  annulled,  any  specific  provision 
made  for  the  enforcement  of  penalties  which  had  been  in- 
curred under  them  while  they  were  in  existence  ?  There 
was  none ;  and  there  can  be  no  judgment,  in  a  case  like 
the  present,  unless  the  law  that  was  infringed  is  in  force 
at  the  time  of  the  indictment,  and  of  the  judgment. 

It  may,  however,  be  said,  that  the  statute  under  which 
the  prisoner  was  indicted,  was  only  declaratory  of  what  was 
previously  an  offense  at  the  common  law  ;  and  that  it  did 
not  add  to,  or  alter,  the  common-law  punishment  for  the 
offense,  which  was  death  ;  and  that,  therefore,  the  prisoner 
should  have  been  sentenced  to  that  punishment,  under  the 
common  law,  which  was  revived,  as  to  his  offense, by  the  abro- 
gation of  the  statute.  To  this  we  say,  that  the  statute  in  ques- 
tion was  not  merely  declaratory  of  the  common  law ;  it  crea- 
ted a  distinct  offense  as  to  slaves ;  and  the  prisoner,  if  he  had 
remained  a  slave,  could  not  have  been  convicted  under  any 
indictment  which  did  not  aver  that  he  was  a  slave  when  the 
offense  was  committed,  and  that  the  person  robbed  was  a 
white  person. — Nelson  v.  The  State,  6  Ala.  394.  And  we 
may  say,  further,  that  even  if  the  statute  in  question  was 
but  declaratory  of  the  common  law,  yet,  on  its  abrogation, 
the  common- law  punishment  for  robbery  could  not  have 
been  applied  to  the  prisoner ;  for  the  punishment  of  death, 
for  that  offense,  had  long  before  been  changed  by  statute, 
except  as  to  slaves  for  the  robbery  of  white  persons ;  and 
when  slavery  ceased,  in  this  State,  the  common-law  pun- 
ishment of  death  for  robbery  ceased  as  to  all  persons. 

Section  3104  of  the  Code  not  having  been  applicable  to 
the  prisoner  when  the  offense  was  committed,  he  could  not 
have  been  legally  sentenced  under  it.     There  was  no  pro- 
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mulgation  of  that  law,  as  to  him,  prior  to  the  commission 
of  the  offense. — Revised  Const.  Ala.,  art.  I,  §  8. 

It  results  from  what  we  have  said,  that  it  is  unnecessary 
to  pass  upon  any  of  the  other  questions  presented  by  the 
record ;  and  that  the  judgment  and  sentence  of  the  court 
below  must  be  reversed,  and  the  appropriate  order  made 
in  this  court,  for  the  discharge  of  the  prisoner  from  the  in- 
dictment in  this  case. 

Byrd,  J.,  did  not  sit  in  this  case. 


HENBY  (a  feeedman)  vs.  THE  STATE. 

[indictment  for  larceny  in  dwelling-house.] 

1.  Larceny  in  du'elKng-hoiise:  constituents  of  offense. — Stealing  clothes  from 
the  railing  or  banisters  of  a  piazza  attached  to  a  dwelling-house, 
does  not  constitute  the  statutory  oflense  of  "  larceny  in  a  dwelling- 
house,"  under  section  3170  of  the  Code. 

From  the  Circuit  Court  of  Pike. 

Tried  before  the  Hon.  J.  Mc  Caleb  Wiley. 

The  indictment  in  this  case,  which  was  found  on  the  13th 
September,  18(35,  charged  that  the  prisoner,  "  Henry,  a 
freedman,  former  slave  of  William  Harris,  did  feloniously 
take  and  carry  away,  from  a  dwelling-house,  a  pair  of 
pants,  of  the  value  of  two  dollars,  a  pair  of  drawers,  of  the 
value  of  one  dollar,  and  one  shirt,  of  the  value  of  five  dol- 
lars, the  personal  property  of  WilHam  H.  Harris;  against 
the  peace  and  dignity,"  <fec.  On  the  trial,  as  the  bUl  of 
exceptions  shows,  one  Mrs.  Childs  was  introduced  as  a 
witness  for  the  prosecution,  who  testified,  "  that  about  one 
month  before  the  finding  of  the  indictment,  she  washed  the 
clothes  which  the  defendant  was  charged  with  stealing,  and 
then  placed  them  on  the  railing  in  front  of  the  house  of 
William  T.  Harris,  in  said  county,  for  the  purpose  of  being 
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dried  during  the  night,  as  thej  were  then  wet ;  that  she 
usually  put  clothes  there,  after  washing  them,  for  the  pur- 
pose of  being  dried  ;  that  these  clothes  were  not  kept  there, 
except  when  put  there  to  dry,  but  were  usually  kept  in  a 
room  ;  that  the  railing,  or  banisters,  were§  on  the  edge  of 
the  piazza  in  front  of  the  house,  and  were  firmly  connected 
■with  the  house  by  the  top  and  bottom  timbers,  being 
inserted  in  the  walls ;  that  the  roof  extended  over  them  by 
several  inches ;  that  it  was  not  necessary  for  the  defendant 
to  have  entered  the  house  to  take  the  clothes ;  that  he  could 
have  easily  taken  them,  without  entering  the  house  at  all, 
by  walking  up  to  the  raihng,  or  banisters,  and  pulling 
them  off."  Another  witness  for  the  State  proved  the  own- 
ership and  value  of  the  stolen  goods,  and  that  they  were 
found  in  the  defendant's  possession.  "  This  being  all  the 
evidence  in  the  cause,  the  defendant  asked  the  court  to 
instruct  the  jury,  that  if  the  defendant  took  the  clothes  de- 
scribed in  the  indictment,  from  off  the  railing  or  bannisters 
where  they  were  put  by  the  witness  Childs,  then  they  must 
find  him  not  guilty  of  larceny  from  a  dwelhng-house.  This 
charge  the  court  refused  to  give,  and  instructed  the  Jury, 
that  the  railing  or  banisters  constituted  a  part  of  the 
dwelling-house ;  and  that  if  the  defendant  took  them,  with 
a  felonious  intent,  from  the  place  where  the  witness  Childs 
testified  she  put  them,  then  they  must  find  the  defendant 
guilty  of  larceny' from  a  dwelhng-house.  To  the  charge 
given,  and  also  to  the  refusal  of  the  charge  asked,  the 
defendant  excepted." 

J.  N.  Aerington,  for  the  prisoner. 

Jno.  W.  a.  Sanford,  Attorney- General,  contra. 

A.  J.  WALKEE,  C.  J.— The  statute  upon  which  the 
indictment  is  framed  declares,  that  "  any  person  who  com- 
mits larceny  in  any  dwelhng-house "  shall  be  imprisoned 
in  the  penitentiary,  not  less  than  three  nor  more  than  six 
years.  To  constitute  this  offense,  larceny  must  be  commit- 
ted in  a  dwelling-house.  The  larceny  in  this  case  was  com- 
mitted by  taking  clothes  from  the  railing  on  .the  outer  edge 
of  what  appears  to  have  been  an  open  piazza,  in  front  of 
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is  not  a  house,  and  cannot  be  a  dwelling-house.  It  may  be 
attached  to  the  house,  and  may,  in  some  sense,  be  a  part  of 
the  house ;  but  it  is  not,  of  itself,  a  house.  To  be  in  such 
a  piazza,  is  not  to  be  in  a  house.  It  is  rather  an  entrance  to 
the  house,  than  the  house  itself.  A  larceny,  committed  in 
the  piazza,  cannot  be  said  to  have  been  committed  in,  or 
inside  of  the  house.  The  piazza  is  not  within  the  spirit  of 
the  law,  which  attaches  a  sanctity  to  the  house,  and  adds  to 
the  punishment  on  account  of  that  sanctity. — Point  v.  State, 
37  Ala.  148 ;  State  v.  Chambers,  6  Ala.  855.  Dwelling-house 
means  the  same  in  this  statute  as  in  the  law  of  burglary. 
2  East's  Cr.  Law,  644 ;  Ex  parte  Vincent,  26  Ala.  145.  In 
the  language  of  East's  Criminal  Law,  "  The  dwelling-house 
must  be  such  wherein  burglary  may  be  committed."  There 
could  be  no  burglary  predicated  of  a  piazza,  such  as  is 
described  in  the  bill  of  exceptions ;  for  there  could  be  no 
breaking  and  entering,  where  there  are  no  exterior  walls. 
The  prisoner  cannot  be  convicted  of  the  compound  larceny, 
or  larceny  in  a  dwelling-house  alleged. 

The  judgment  of  the  court  below  is  reversed,  and  the 
cause  remanded ;  but  the  prisoner  must  remain  in  custody, 
until  discharged  by  due  course  of  law. 


BEN  PETERS  (a  freedman)  vs.  THE  STATE. 
[indictment  for  larceny  of  mule.] 

1.  Larceny  of  mule  by  freedman  ;  punishment  o/.^-For  the  larceny  of  a 
mule  at  any  time  between  the  20th  day  of  July,  1865,  and  the  SJst 
day  of  September  next  thereafter,  a  freedman  cannot  be  convicted 
and  punished  under  the  act  approved  October  7, 1864,  but  may  be 
under  section  31H0of  the  Code. 

2.  Organization  of  grand  jury. — In  criminal  cases,  it  is  the  better  practice 
to  set  oiit  in  full,  in  each  transcript,  the  minute-entry  showing  the 
organization  of  the  grand  jury. 
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3.  Personal  presence  of  prisoner  in  court  tchen  sentence  is  pronounced. — To 
sustain  a  judgment  and  sentence  on  conviction  for  felony,  the  record 
must  affirmatively  show  that  the  prisoner  was  personally  present 
ii;  court  when  sentence  was  pronounced  on  him. 

Feom  the  Circuit  Court  of  Henry. 

Tried  before  the  Hon.  J.  McCatj.b  Wiley. 

The  indictment  in  this  case  was  found  on  the  28th  Octo- 
ber, 1865,  and  charged  "  that  A.  J.  Maynor  and  Ben,  alias 
Ben  Peters,  a  freedman,  feloniously  took  and  carried  away 
one  mule,  the  property  of  A.  J.  McAUister."  A  noUe-prosequi 
was  entered  as  to  the  defendant  Maynor,  The  defendant 
Peters  interposed  the  following  plea :  "that  this  court  can 
not  of  right  exercise  jurisdiction  in  this  case,  because,  if 
he,  said  defendant,  is  guilty  of  the  crime  as  charged,  which 
he  protests  and  denies,  he  was  at  the  time  a  slave  under  the 
laws  of  Alabama,  and  not  a  freedman ;  that  the  alleged 
offense,  if  committed  at  all,  was  before  the  passage  of  the 
ordinance  aboHshing  slavery  in  Alabama."  The  record 
does  not  show  the  action  of  the  court  on  this  plea,  but  the 
minute-entry  states  that  the  defendant  went  to  trial  on  the 
plea  of  not  guilty. 

"  On  the  trial,"  as  the  bill  of  exceptions  states,  "  the  State 
introduced  A.  J.  McAllister  as  a  witness,  who  testified,  that 
he  missed  a  mule  from  his  pasture  on  the  15th  September, 
and,  while  in  search  of  his  mule,  he  met  the  defendant,  who 
stated  that  he  bought  the  mule  from  Gamble  at  the  ferry. 
Witness  stated,  that  he  may  have  told  the  defendant,  if  he 
did  not  confess  how  he  came  by  the  mule,  that  he  would 
enforce  the  law  against  him  ;  was  not  certain  that  he  did 
so  threaten  him.  Objected  to  by  defendant's  counsel ;  ob- 
jection overruled.  Said  Gamble  stated,  that  he  did  not  sell 
the  mule  to  the  defendant.  Witness  Maynor  stated,  that 
defendant  came  to  Ms  house,  on  Sunday,  the  17th  Septem- 
ber, riding  the  mule,  and  said  he  had  bought  it  from  Gamble 
at  the  ferry ;  that  he  (witness)  accompanied  the  defendant  to 
Eufaula,  and  rode  the  mule  part  of  the  way ;  and  that  the 
mule  was  traded  on  their  way  back ;  but  witness  would  not 
state  who  traded  the  mule.  This  Was  all  the  evidence  in 
the  case. 
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"The  court  charged  the  jury — 1st,  that  the  voluntary  con- 
fessions of  the  defendant  were  competent  proof,  and  that 
the  confessions  in  this  case  were  voluntary  ;  2d,  that  slavery 
no  longer  existed  in  Alabama,  after*  the  United  States  mil- 
itary forces  took  possession  of  the  State ;  3d,  that  the  act 
of  October  7, 1864,  making  horse-stealing  a  capital  offense , 
was  constitutional,  and  needed  not  the  ratification  of  the 
State  convention  to  make  it  the  law  of  the  land ;  to  all 
which  charges,  as  well  as  the  rulings  of  the  court  on  the 
pleadings,  the  defendant,  by  his  counsel,  duly  excepted." 

The  jury  retui'ned  a  verdict  of  guilty,  and  sentenced  the 
defendant  to  fifteen  years  imprisonment  in  the  penitentiary. 
After  conviction,  the  defendant  moved  in  arrest  of  judg- 
ment, on  the  following  grounds  :  1st,  that  said  act  of  Octo- 
ber 7,  1861,  under  which  defendant  was  tried  and  convicted, 
was  not  in  force  at  the  time  of  the  commission  of  the  offense 
charged ;  2d,  that  the  defendant,  at  the  time  the  offense 
was  committed,  if  at  all,  was  a  slave,  and  not  a  freedmau ; 
and,  3d,  that  a  copy  of  the  venire  was  not  served  on  the 
defendant  as  by  law  required."  The  court  overruled  the 
motion  in  arrest,  and  pronounced  sentence  according  to  the 
verdict.] 

W.  C.  Oats,  for  the  prisoner. 

Jno.  W.  a.  Sanfoed,  Attorney-General,  contra. 

BYKD,  J.— The  act  of  the  7th  October,  1864,  was  not  in 
force  in  this  State,  from  the  20th  day  of  July,  1865,  to  the 
21st  September,  1865. — Jeffries  dt  Jeffries  (freedmen)  v. 
The  State,  at  the  present  term.  The  prisoner  could  not, 
therefore,  be  punished  under  that  act,  as  the  evidence  set 
out  in  the  record  shows  that  the  offense  committed,  if  any, 
was  in  September,  1865,  prior  to  the  21st  day  thereof. 
Under  this  indictment,  if  the  prisoner  is  found  guilty  on 
another  trial,  he  can  be  sentenced  as  prescribed  by  sections 
3180  and  3621  of  the  Code.  All  the  evidence  purports  to 
be  set  out,  but  there  is  no  proof  of  venue ;  and  the  jury  fixed 
the  term  of  imprisonment.  These  are  errors,  and  this  cause 
must  be  reversed. 

Did  the  court  err  in  overruling  the  objections  of  defend- 
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ant  to  the  admissibility  of  the  testimony  of  the  witness 
McAllister  ?  It  does  not  appear,  except  by  an  unsatisfac- 
tory inference,  that  the  witness  made  the  threat  before  the 
defendant  made  the  statement  "  that  he  bought  the  mule 
from  Gamble  at  the  ferry."  It  might  also  be  inferred  that 
the  witness  made  the  threat  after  the  statement  of  the  de- 
fendant, to  induce  him  to  confess.  But  this  is  equally 
unsatisfactory.  In  this  state  of  the  record,  and  as  the 
question  may  not  arise  again  in  the  same  form,  we  deem  it 
unnecessary  to  pass  upon  it. — Mose  v.  The  State,  36  Ala.  211; 
Brister  v.  The  State,  26  Ala.  107. 

[2.]  The  record  in  this  case  is  defective,  in  not  showing 
that  the  grand  jury  was  duly  organized  at  the  term  of  the 
court  at  which  the  indictment  was  filed.  The  only  evidence 
that  there  was  a  grand  jury,  is  the  return  endorsed  on  the 
indictment  by  the  foreman.  As  this  case  is  reversed  on 
other  grounds,  we  will  give  no  opinion  on  this  point ;  but 
suggest  that  the  better  practice  is,  to  set  out  the  minute- 
entry,  in  full,  of  the  organization  of  the  grand  jury,  in  the 
transcript  of  each  case  m  which  an  appeal  is  taken  m  a 
criminal  prosecution. 

[3.]  It  does  not  appear  from  the  record  that  the  prisoner 
was  present  when  sentenced. 

Let  the  judgment  be  reversed,  and  the  cause  remanded, 
and  the  prisoner  ^\dll  remain  ia  custody,  irntU  discharged 
therefrom  by  due  course  of  law. 


AAEON  AND  ELY  (feeedmen)  vs.  THE  STATE. 

[INDICTMEXT  FOR  LARCENY  OF  MULES.] 

,  Larceny  of  mule  hy  freedman  ;  puniahmentof,  since  22d  Septemier,  1866. 
The  act  approved  October  7,  1864,  which  punishes  the  larceny  of  a 
horse  or  mule,  and  other  offenses  therein  named,  either  with  death,  or 
with  imprisonment  in  the  penitentiary  for  not  less  than  ten  years,  at 
the  discretion  of  the  jury,  (Session  Acts,  1864,  p.  19,)  since  its  ratifi- 
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cation  by  the  ordinance  of  the  State  convention  adopted  on  the  226. 
September,  1865,  applies  equally  to  freedmen  and  to  all  other  persons. 

2.  Charge  on  poi-tion  of  evidence. — A  charge  which  instructs  the  jury  that, 
if  they  believe  certain  specified  facts,  they  must  find  the  defendant 
not  guilty,  ignoring  other  facts  which  the  evidence  tends  to  prove 
showing  his  guilt,  is  properly  refused. 

3.  Carrying  stolen  property  into  another  county. — Where  property,  which 
has  been  stolen  in  one  county,  is  carried  by  the  thief  into  another 
county,  he  may  be  prosecuted  and  convicted  in  the  latter  county. 

4.  Authority  of  circuit  court  at  special  term. — It  is  no  objection  to  a 
judgment  and  conviction  in  a  criminal  case,  that  the  indictment  was 
found  at  a  special  term  of  the  circuit  court,  and  the  trial  had  at  the 
same  term. 

5.  Asking  prisoner,  on  conviction,  if  he  has  aught  to  say  in  arrest  of  judg- 
ment;  presumption  in  favor  of  judgment. — It  is  not  necessary  that  the 
record,  in  a  case  of  felony,  should  aflirmatively  show  that  the  prisoner 
was  asked  by  the  court,  before  sentence  was  pronounced  against  him, 
if  he  had  anything  to  say  in  arrest  of  judgment :  the  question  wiU 
be  presumed  to  have  been  asked,  unless  the  record  affirmatively  shows 
that  it  was  not.    (Judge,  J.,  dissenting.) 

From  tlie  Circuit  Court  of  Tuskaloosa. 
Tried  before  the  Hon.  Wm.  S.  Mudd. 

The  indictment  in  this  case  was  found  on  the  28th  No- 
vember, 1865,  and  charged  the  prisoners,  "Aaron,  a  freed- 
man,  usually  known  and  called  Aaron  Cosby,  and  Ely,  a 
freedman,  usually  known  and  called  Ely  Carlisle,"  with  the 
larceny  of  two  horses,  the  property  of  Christopher  C. 
Farrar,  in  the  county  of  Tuskaloosa.  The  prisoners  sev- 
erally pleaded  not  guilty,  without  interposing  any  objection 
to  the  indictment.  The  evidence  adduced  on  the  trial,  and 
the  rulings  of  the  court  in  connection  therewith,  are  thus 
stated  in  the  bill  of  exceptions  : 

"The  State  introduced  Christopher  C.  Farrar  as  a  wit- 
ness, who  testified,  that  on  the  night  of  the  16th  November, 
1865,  two  sorrel  horses  belonging  to  him  were  stolen  from 
his  enclosure  in  Pehy  county,  about  sixty-five  miles  from 
Tuskaloosa,  by  some  person  or  persons  unknown  to  him ; 
that,  having  been  informed  that  the  said  horses  were  in 
Tuskaloosa,  he  came  here,  and  found  them,  and  got  pos- 
session of  them ;  and  he  identified  them  as  his  property, 
and  as  the  horses  described  in  the  indictment,  and  said  that 
they  were  worth  at  least  one  hundred  and  fifty  dollars  ;  and 
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he  testified,  also,  that  the  prisoners  lived  in  his  vicinity,  and 
were  both  slaves  on  the  7th  October,  1864.  The  State  then 
introduced  Daniel  McGee  and  Thomas  Drake  as  witnesses, 
who  testified,  substantially,  that  on  the  19th  November  inst., 
having  learned  that  some  negroes  were  in  town  offering 
some  horses  for  sale,  and  suspecting  that  they  were  stolen 
horses,  they  went  to  inquire  of  the  negroes,  in  order  to 
detect  and  arrest  them  ;  that  they  found  one  of  the  horses 
in  the  possession  of  the  prisoner  Ely,  and  inquired  of  him, 
if  there  were  any  horses  there  for  sale ;  that  Ely  replied, 
that  there  was  one  there  for  sale,  and  that  the  other  had 
been  sold  ;  that  he  was  then  asked  the  price,  and  replied, 
'I  do  not  know  the  price,  another  man  has  the  selhng  of 
them' ;  that  Ely  was  then  told  that  he  was  a  prisoner,  and 
was  arrested.  Said  McGee,  having  found  out  where  the 
other  horse  was,  went  and  got  it,  and  was  informed  that  the 
price  paid  for  it  was  thirty  dollars.  This  horse  had  been 
sold  by  Aaron,  who,  coming  up,  about  this  time,  where  said 
witnesses  and  Ely  were,  and  being  questioned  on  the  sub- 
ject as  to  where  he  got  the  horses,  rephed,  that  he  had 
bought  them,  in  the  night,  from  a  negro  whom  he  did  not 
know,  and  paid  seventy-five  dollars  for  them.  The  price 
for  which  the  horse  had  been  offered  in  Tuskaloosa  was 
thirty  dollars  each,  and  one  of  them  had  been  sold  at  that 
price,  and  a  watch  taken  in  pledge  for  the  payment  of  the 
money.  It  was  in  evidence,  also,  that  Ely  was  the  younger 
of  the  two  prisoners,  and  was  quite  a  youth  in  appearance. 
"On  this  state  of  facts,  the  court  charged  the  jury, 
among  other  things,  that  if  they  found  the  defendants 
guilty  as  charged,  and  that  the  offense  was  committed  at 
the  time  stated  by  the  witnesses,  then  the  defendants  would 
be  Hable  under  the  act  approved  October  7,  1864,  entitled 
'An  act  to  punish  certain  offenses  therein  named';  which  act 
was  read  in  charge  to  the  jury.  The  prisoners  excepted  to 
this  charge,  and  requested  the  court  to  instruct  the  jury, 
that  if  they  believed  the  prisoners  were  slaves  on  the  7th 
October,  1864,  then  they  would  not  be  liable  to  be  tried  or 
punished  under  said  act  approved  on  that  day ;  which 
charge  the  court  refused  to  give,  and  the  prisoners  excepted 
to  its  refusal. 


JANUABY  TERM,  1866. 687 

Aarou  aud  Elj'  (freedmen)  v.  The  State. 

"The  prisoner  requested  the  court  to  instruct  the  jury, 
also,  that  the  fact  that  Ely  was  found  in  company  with 
Aaron  was  not  sufficient  to  convict  him,  unless  they  believed, 
from  the  evidence,  that  he  was  guilty  of  aiding  in  the  steal- 
ing of  the  horses ;  which  charge  the  court  gave  as  requested. 
The  prisoners  asked  the  court  to  charge  the  jury,  also,  that 
if  they  believed  Ely,  when  asked  the  price  of  the  horses, 
said  that  he  did  not  know  the  price,  and  that  another  man 
had  the  selling  of  them,  (referring  to  Aaron,)  that  these 
words  in  answer  were  sufficient  to  rebut  the  presumption 
of  guilt  arising  from  Ely  having  been  found,  in  company 
with  Aaron,  in  the  possession  of  one  of  the  horses,  as  de- 
tailed by  the  witnesses.  The  court  refused  this  charge, 
and  the  prisoners  excepted  to  its  refusal." 

The  jury  returned  a  verdict  of  guilty  against  both  of 
the  prisoners,  sentencing  Aaron  to  be  hanged,  and  Ely  to 
be  imprisoned  in  the  penitentiary  for  twenty-five  years. 
The  minute-entry,  after  setting  out  the  verdict,  proceeds 
thus — "It  is  therefore  considered  by  the  court,  that  the 
said  Aaron  Cosby,  a  freedman,  be  punished  with  death  by 
hanging,  and  that  the  said  Ely  Carlisle,  a  freedman,  be  im- 
prisoned in  the  penitentiary  for  twenty-five  years."  The 
prisoners  moved  in  arrest  of  judgment,  on  the  following 
grounds :  "Ist,  that  said  act  of  October  7,  1864,  is  not  ap- 
plicable to  them,  and  was  not  intended  by  the  legislature 
to  be  so  applied  ;  2d,  that  the  said  act  is  nugatory,  and  was 
nugatory  at  the  time  of  the  commission  of  the  offense 
charged ;  3d,  because  the  court  had  no  jurisdiction  of  the 
case ;  and,  4th,  because  the  jury  found  the  prisoners  guilty 
without  adequate  evidence."  The  court  overruled  the  mo- 
tion in  arrest,  sentenced  Aaron  to  be  hanged  on  the  9th  day 
of  March,  1866,  and  suspended  the  execution  of  Ely's  sen- 
tence until  the  expiration  of  sixty  days  after  the  commence- 
ment of  the  next  ensuing  term  of  the  supreme  court. 

Wm.  B.  Smith,  for  the  prisoner. 

John  W.  A.  Santord,  Attorney-General,  contra. 

JUDGE,  J.— [1.]    The  act  of  October  7,  1864,  under 
which  the  prisoners  were  tried  and  convicted,  was  ratified 
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by  the  State  convention  on  the  21st  day  of  September, 
1865 ;  a  day  anterior  to  the  commission  of  the  offense.  It 
has  been  decided  at  the  present  term,  that  from  the  date  of 
its  ratification  that  statute  has  been  in  force  in  this  State ; 
(Jeffries  &  Jeffries  v.  The  State  ;)  and  we  hold  that  it  is  ap- 
plicable to  all  persons  in  the  State,  the  class  known  as 
freedmen  included. — Eliza  v.  The  State,  decided  at  the  pres- 
ent term.  Consequently,  there  was  no  error  in  the  charge 
given,  nor  in  the  refusal  to  give  the  charge  requested,  re- 
lating to  this  act. 

[2.]  The  court  was  requested  to  charge  the  jury,  that  if 
they  believed  "  that  Ely,  when  asked  the  price  of  the  horses, 
said  that  he  did  not  know  the  price,  that  another  man  had 
the  selhng  of  them,  (referring  to  Aaron,)  that  the  words  in 
answer  were  sufficient  to  rebut  the  presumption  of  guilt 
arising  from  Ely  having  been  found,  in  company  with  Aaron, 
in  possession  of  one  of  the  horses,  as  detailed  by  the  wit- 
ness." The  bill  of  exceptions  does  not  purport  to  set  out 
all  the  evidence ;  and  if  this  charge  appeared  on  its  face  to 
be  legal  and  proper,  still  the  intendment  would  be,  that 
there  was  other  and  sufficient  evidence,  to  justify  the  court 
in  refusing  to  give  it.  Error  will  not  be  imputed  to  the 
court  below,  when  it  does  not  affirmatively  appear. — Ksk- 
ridge  v.  The  State,  25  Ala.  30 ;  Bntler  v.  The  State,  22  Ala. 
43 ;  McElliany  v.  The  State,  24  Ala.  71 ;  25  Ala.  57.  But 
the  charge,  on  its  face,  was  improper,  in  asking  the  court 
to  invade  the  province  of  the  jury,  by  deciding  on  the  suf- 
ficiency of  evidence  to  rebut  the  presumption  of  guilt  aris- 
ing from  other  evidence. — King  v.  Pope,  28  Ala.  602  ;  Stanley 
V.  Nelson,  28  Ala.  514.  It  was  properly  refused,  too,  for 
another  reason.  The  record  shows  that  there  was  other 
evidence  in  the  case,  affecting  the  prisoner  Ely,  than  that 
of  his  having  been  in  company  with  Aaron  in  possession  of 
one  of  the  stolen  horses;  for  instance,  the  proof  of  his 
residence  in  the  -vicinity  of  the  theft,  which  was  likewise 
the  residence  of  Aaron  ;  and  his  silence,  or  failure  to  ac- 
count, when  arrested,  for  his  possession  of  one  of  the  sto- 
len horses.  Thus,  the  charge  selected  from  the  evidence  a 
portion  only  of  the  facts  disclosed  tending  to  prove  the 
guilt  of  Ely ;  and,  had  it  been  given,  it  would  have  restricted 
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the  jury,  in  considering  the  presumption  of  guilt,  to  this 
selected  portion  of  the  testimony. — Ogletree  v.  The  State, 
28  Ala.  693. 

[3.  j  The  proof  tended  to  show  that  the  horses  were  sto- 
len in  the  county  of  Perry ;  and  it  appeared  in  evidence 
that  they  were  found  in  the  possession  of  the  prisoners,  in 
the  county  of  Tuskaloosa.  The  indictment  was  properly 
found  in  the  latter  county ;  for,  with  respect  to  larceny,  the 
offense  is  considered  as  committed  in  every  county,  or  ju- 
risdiction, into  which  the  thief  carries  the  goods ;  the  legal 
possession  of  them  remains  in  the  true  owner,  and  every 
moment's  continuance  of  the  trespass  and  felony  amounts 
to  a  new  caption  and  asportation.  Under  the  Code,  (§  3514,) 
it  was  not  necessary  to  state  the  venue ;  but  the  statement 
of  it  was  sustained  by  the  proof. 

[4.]  The  court  below  had  jurisdiction  of  the  case, 
although  the  indictment  was  foimd,  and  the  case  tried  at  a 
special  term. — See  Act  of  27th  November,  1865  ;  Code, 
§  634  ;  Acts  1863,  p.  20  ;  Nugent  v.  The  State,  19  Ala.  540 ; 
Harrington  v.  The  State,  36  Ala.  236. 

[5.]  It  does  not  appear  by  the  record  that  the  court,  be- 
fore pronouncing  sentence  upon  the  prisoners,  inquired  of 
them  if  they  had  anything  to  say  why  the  sentence  of  the 
law  should  not  be  pronounced  upon  them.  By  the  com- 
mon law,  this  is  an  indispensable  question  in  all  cases  of 
conviction  for  felony.  In  The  King  v.  Spekes,  (3  Salkeld, 
358,)  a  judgment  in  a  prosecution  for  high  treason  was  re- 
versed, because  the  court  did  not  ask  the  defendant,  before 
pronouncing  sentence,  "  what  he  had  to  say  for  himself, 
why  judgment  should  not  be  given  ?"  This  is  a  necessary 
question,  said  the  court,  because  he  may  have  a  pardon  to 
plead,  or  may  move  in  arrest  of  judgment.  The  like  de- 
cision was  made  in  Bex  v.  Geary,  (2  Salkeld,  630,)  although 
the  defendant  had  pleaded  guilty  to  the  charge.  In 
1st  Archbold's  Criminal  Pleading,  (pp.  180-1,  note  4,)  it  is 
said  :  "  Before  judgment  is  pronounced  upon  the  defendant, 
it  is  indispensably  necessary  that  he  should  be  asked  by  the 
clerk,  or  court,  if  he  has  anything  to  say  why  judgment 
should  not  be  pronounced  on  him  ;"  citing  1  Chitty's  Crim- 
inal Law,  700.    In  West  v.  The  State,  (2  New  Jersey,  212,) 
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it  was  thought  not  necessary  to  ask  this  question,  except  in 
capital  cases  ;  but,  in  the  later  case  of  Sofford  v.  The  Peo- 
ple, (1  Parker,  474,)  it  was  considered  essential  in  all  cases 
of  felony. — 2  Leading  Crim.  Cases,  452,  note.  Indeed,  the 
current  of  authority  is  very  decided,  as  to  the  indispensable 
necessity  of  making  this  inquiry,  in  all  convictions  of  felony. 
It  is  not  a  mere /orm,  but  is  a  suhstantial  right,  given  by  the 
law.  If  a  prisoner  has  no  ground  to  allege  in  arrest  of 
judgment,  no  pardon  to  plead,  he  may  addresss  the  court 
in  mitigation  of  his  conduct,  desire  its  intercession  with  the 
pardoning  power,  or  cast  himself  upon  its  mercy. — 1  Archb. 
180-1,  note  4.  And  it  is  easy,  in  all  such  convictions,  to 
propound  the  question,  and  to  let  the  record  show  it. 

In  this  case,  the  record  shows  that  sentence  was  pro- 
nounced upon  the  prisoners ;  but  it  is  silent  as  to  whether 
the  question  was  asked.  A  maiority  of  the  court  believe 
that  it  is  our  duty  to  presume  that  the  question  was  asked ; 
and  they  cite  the  followrag  authorities  in  support  of  their 
opinion  :  Paris  v.  The  State,  36  Ala.  232  ;  Ben  v.  The  State, 
22  Ala.  9 ;  State  v.  Williams,  3  Stewart,  454 ;  Harrington 
V.  The  State,  36  Ala.  236.  While  these  authorities  are  very 
persuasive  to  authorize  the  conclusion  drawn  from  them  by 
my  brothers,  yet  they  relate  principally,  if  not  entirely,  to 
preliminary  steps  in  the  prosecution ;  and  presumptions 
may  the  more  readily  be  drawn  against  a  prisoner,  for  not 
objecting  or  excepting  to  omissions  and  irregularities  in 
these  preliminary  steps,  when  he  is  attended  by  counsel, 
and  has  a  far  better  opportunity  for  thus  excepting,  than 
when  brought  to  the  bar  to  receive  his  sentence,  not  always 
attended  by  counsel,  and  in  a  distressed  and  dejected  con- 
dition. Therefore,  I  would  not  be  for  extending  the  author- 
ities above  cited,  beyond  application  to  similar  cases.  For 
I  hold,  with  Chief-Justice  Gibson,  in  Hamilton  v.  The  Com- 
monivealth,  (4  Harris,  129,)  the  omission  from  the  record  in 
that  case  having  been  identical  with  the  omission  in  this, 
that  "  the  forms  of  records  are  deeply  seated  in  the  founda- 
tions of  the  law,  and  as  they  conduce  to  safety  and  certain- 
ty, they  surely  ought  not  to  be  disregarded,  when  the  life 
of  a  human  being  is  in  question.' '  And  in  the  language  of 
another  eminent  judge  of  the  same  State,  "If  we  let  in 
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presumptions  to  supply  omissions  and  defects  in  records,  it 
will  by  and  by  be  deemed  scarcely  necessary  to  show  by 
the  record  any  of  the  important  safe-guards  of  the  trial  by 
jury;  and  the  common- law  forms,  stoutly  asserted  as  a 
shield  of  liberty,  by  the  Hampdens,  Russels,  and  Sidneys, 
of  other  days,  will  lose  their  value." — Dunn  v.  The  Common- 
wealth, 6  Barr,  384. 

A  majority  of  the  court  diflfering  from  me  as  to  the  pre- 
sumption to  be  drawn  from  the  record,  in  relation  to  the 
point  last  discussed,  it  results  that  the  judgment  of  the  cir- 
cuit court  must  be  affirmed,  and  the  sentence  of  the  law 
executed  on  both  the  prisoners. 


SALLIE  (A  freedwoman)  vs.  THE  STATE. 

[l>fDICTMENT   FOR  LARCENY   FROM  DWELLING-HOUSE.] 

1,  Larceny  of  bank-bills  and  treasury-notes. — In  this  State  hank-bills  and 
United  States  treasury-notes  may  be  the  subject  of  larceny. 

2.  Sufficiency  of  indictment  in  description  of  stolen  bills  and  notes. — "  One 
ten-dollar  treasury-note  ol  the  United  States,  usually  called  a  green- 
back, and  one  ten-dollar  national-bank-bill,  usually  called  a  green- 
back," is  a  sufficient  description,  in  an  indictment,  of  the  subject  of 
the  larceny. 

From  the  Circuit  Court  of  Tuskaloosa. 
Tried  before  the  Hon.  Wm.  S.  Mudd. 

The  indictment  in  this  case,  which  was  found  on  the  4th 
day  of  December,  1865,  contained  but  a  single  count,  which 
charged  that  the  prisoner,  "  Sallie,  a  freedwoman  of  color, 
feloniously  took,  and  carried  away,  from  a  dwelling-house, 
one  silver  coin  of  the  empire  of  France,  called  a  five-franc 
piece,  three  silver  coins  of  the  United  States,  called  half- 
dollars,  one  ten-dollar  treasury- note  of  the  United  States, 
usually  called  a  green-back,  and  one   ten- dollar  national- 
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bank-bill,  usually  called  a  green-back,  the  property  of 
Toney  Smith,  a  freedman,  of  the  yalue  of  more  than  twenty 
dollars,"  The  defendant  demurred  to  the  indictment ;  but 
the  record  does  not  show  what  causes  of  demurrer,  if  any, 
were  assigned.  The  court  overruled  the  demurrer,  and  the 
defendant  then  pleaded  not  guilty.  The  jury  returned  a 
verdict  of  guilty,  and  the-  court  sentenced  the  defendant  to 
imprisonment  in  the  penitentiary  for  five  years.  There  is 
no  bill  of  exceptions  in  the  record,  and  the  cause  is  brought 
up  by  writ  of  error. 

Wm.  R.  Smith,  for  the  prisoner. 

Jno.  W.  a.  Sanfokd,  Attorney-General,  contra. 

A.  J.  WALKER,  C.  J. — The  indictment  in  this  case  is 
for  the  larceny  from  a  dwelling  house  of  several  kinds  of 
money ;  and  among  them  are  mentioned  "one  ten-dollar 
treasury-note  of  the  United  States,  usually  called  a  green- 
back, and  one  ten-dollar  national-bank-bill,  usually  called  a 
greenback."  We  entertain  no  doubt  that  bank-bills,  or 
treasury-notes,  are  the  subject  of  larceny  in  this  State. 
The  question  was  substantially  so  decided  by  this  court,  on 
general  principles,  in  the  case  of  Corbett  v.  The  State, 
31  Ala.  329.     See,  also.  Code,  §  2,  subdivision  3. 

[2.]  The  description  of  the  bank-bill  and  the  treasury- 
note  was  sufficient.  It  is  settled  law  that,  in  indictments 
for  stealing  bank-notes,  they  may  be  described  eo  nomine  ; 
and  there  is  no  reason  for  a  distinction  between  treasury- 
notes  and  bank-notes. — State  V.  Williams,  19  Ala..  15. 

The  other  points  made  in  behalf  of  the  appellant  have 
been  adjudged  adversely  to  her  in  several  cases  during  the 
present  term. 

The  judgment  of  the  court  below  must  be  affirmed,  for 
we  can  find  no  error  in  the  record. 
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GIBSON  (A  FREEDMAN)  VS.  THE  STATE. 

[indictment  for  larceny  and  embezzlement.] 

1.  Personal  presence  of  prisoner  in  court  when  sentence  is  pronounced. — To 
sustain  a  judgmeut  on  conviction  of  a  felony,  the  record  must  affirm- 
atively show  that  the  jjrisoner  was  personally  present  in  court  when 
sentence  was  i^ronounced  against  him. 

From  the  Circuit  Court  of  Pike. 

Tried  before  the  Hon.  J.  McCaleb  Wiley. 

John  a.  Elmoee,  for  the  prisoner. 

Jno.  W.  a.  Sanford,  Attorney-General,  contra. 

BYBD,  J. — It  does  not  appear  from  the  record  that  the 
prisoner  was  present  when  sentence  was  pronounced ;  and 
on  this  ground  this  cause  must  be  reversed ;  and  as  the 
other  questions  raised  on  the  record  are  not  Hkely  to  arise 
on  another  trial,  in  the  same  form,  we  will  not  express  our 
opinion  upon  them. 

Let  the  judgment  be  reversed,  and  the  cause  remanded ; 
and  the  prisoner  remain  in  custody  until  discharged  by  due 
course  of  law. 


ELIZA  (A  feeedwoman)  vs.  THE  STATE. 

[indictment  for  grand  larceny.] 

1.  Applicability  of  general  criminal  statutes  to  freedmen. — The  general 
criminal  statutes  of  the  State  are  applicable  to  oft'enses  committed  by 
freedmen  since  the  abolition  of  slavery,  although  they  were  not  ap- 
plicable at  the  time  of  their  enactment  to  the  persons  who  are  now 
freedmen  :  such  an  application  of  the  statutes  is  not  obnoxious  to  the 
constitutional  prohibition  against  ex-post-facto  laws,  nor  violative  of 
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the  provision  contaiued  in  the  8th  section  of  the  bill  of  rights,  which 
decLires  that  no  person  shall  be  punished,  "but  bj'  virtue  of  a  law  es- 
tablished and  promulgated  prior  to  the  offense." 
2.  Personal  presence  of  jyrisoner  in  court  when  sentence  is  pronounced. — To 
sustain  a  judgment  and  sentence  on  conviction  for  a  felony,  the  record 
must  ai33rmatively  show  that  the  prisoner  was  personally  present  in 
court  when  the  sentence  was  pronounced  ;  and  this  does  not  appear 
with  sufficient  certainty  from  the  following  recitals  in  the  judgment- 
entry :  "This  day  came  the  solicitor  and  the  defendant" ;  and  "It  is  there- 
fore considered  by  the  court,"  «&c..  "  that  the  defendant  fee  taken  hence 
to  the  jail  of  the  county,"  &c. 

From  the  Circuit  Court  of  Tuskaloosa. 
Tried  before  the  Hon.  Wm.  S.  Mudd. 

The  indictment  in  this  case,  which  was  found  at  a  special 
term  of  the  court  held  in  November,  1865,  contained  two 
counts ;  the  first  count  describing  the  defendant  as  "  Ehza, 
a  freedwoman  of  color,"  and  the  second  as  "Eliza,  a  free 
person  of  color."  The  defendant  went  to  trial  on  the  plea 
of  not  guilty,  without  objection  to  the  indictment.  The 
judgment  is  in  the  following  words :  "  This  day  came  S.  A. 
M.  Wood,  solicitor,  and  the  defendant ;  and  the  defendant, 
being  charged  on  the  biU  of  indictment,  pleads  thereto  not 
guilty,  and  for  trial  puts  herseK  on  the  country;  and  the 
solicitor  doth  the  like.  Thereupon  came  a  jury,"  &c.,  "who, 
upon  their  oaths,  do  say,  '  We,  the  jury,  find  the  defendant 
guilty  in  manner  and  form  as  charged  in  the  indictment, 
and  assess  the  value  of  the  goods  stolen  at  fifty  dollars.' 
It  is  therefore  considered  by  the  court,  that  the  State  of 
Alabama,  for  the  use  of  Tuskaloosa  county,  recover  of  said 
defendant  the  costs  of  this  prosecution,  for  which  execution 
may  issue.  It  is  further  ordered  by  the  coui-t,  that  the  said 
Eliza,  a  freedwoman,  be  confined  in  the  penitentiary  of  the 
State  of  Alabama,  for  the  term  of  five  years ;  and  that  she 
be  taken  hence  to  the  jail  of  Tuskaloosa  county,  there  to 
remain  until  the  adjournment  of  this  court ;  and  that  she 
be  taken  from  said  jail,  within  the  time  prescribed  by  law, 
and  dehvered  to  the  proper  officers  of  the  penitentiary,"  &c. 
There  is  no  bill  of  exceptions  in  the  record,  and  the  case  is 
brought  up  by  writ  of  errror. 
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Wm.  R.  Smith,  for  the  prisoner. 

John  W.  A.  Sakford,  Attorney- General,  contra. 

JUDGE,  J. — There  is  no  bill  of  exceptions  in  this  case  ; 
and  it  does  not  appear,  except  by  inference  from  one  count 
of  the  indictment,  that  the  prisoner  was  ever  a  slave.  That 
count  describes  her  as  a  "freedwoman  of  color" ;  and  this, 
it  is  contended,  is  an  admission  of  the  fact,  that  she  was 
one  of  the  class  known  as  freedmen,  who  had  been  eman- 
cipated by  the  war.  We  will  take  this  hypothesis  to  be 
true,  as  it  does  not  affect  our  decision  of  the  case. 

The  prisoner  appears  to  have  been  indicted  under  section 
3173  of  the  Code ;  and  this  section  having  been  promul- 
gated as  not  applicable  to  slaves,  it  is  contended  that  it  is 
not  applicable  to  freedmen,  as  the  change  of  status  does  not 
so  operate  on  the  law  as  to  give  it  a  new  meaning,  and  a 
new  promulgation. 

It  was  intended  in  the  construction  and  arrangement  of 
the  criminal  code  of  this  State,  that  every  person  who 
might  commit  crime,  no  matter  to  which  of  the  different 
classes  of  persons  in  the  State  he  might  belong,  should  not 
escape  punishment  for  the  want  of  a  law  to  reach  his  case. 
Accordingly,  provisions  were  adapted  respectively  to  slaves, 
to  "free  persons  of  color,"  and  to  all  other  persons ;  and 
although  the  results  of  political  convulsion  and  war  have, 
to  some  extent,  destroyed  its  symmetry  and  consistency, 
yet,  in  the  main,  it  is  still  adapted  to  the  punishment  of 
crime,  in  all  classes  now  existing.  It  was  framed  to  operate 
through  all  time,  unless  abrogated  or  repealed ;  and  to  op- 
erate upon  aU  persons  who  might  at  any  time  come  within 
its  influence,  either  by  birth,  by  immigration,  or  otherwise. 
Doubtless  it  was  not  contemplated,  at  the  time  of  its  adop- 
tion, that  one  class,  then  existing,  would  cease  to  exist  as  a 
class ;  yet,  on  the  happening  of  that  event,  the  persons  who 
composed  the  defunct  class,  eo  instanti,  became  persons  of 
another  class  provided  for ;  and  thus  becoming  of  this  other 
class,  there  is,  as  to  them,  no  Jiiatns.  Emancipation  changed 
their  servile  status ;  but,  on  becoming  freedmen,  they  re- 
mained as  persons ;  and  as  persons  they  are  amenable  to 
the  existing  laws. 
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The  fact  that  this  class  have  not  become  free  by  their 
own  seeking,  but  by  a  political  con^oilsion,  in  which  they 
took  no  part,  can  not  affect  their  amenability  to  the  laws. 
If  a  vessel  should  be  wrecked  on  the  coast  of  the  State, 
and  the  crew  be  compelled  to  seek  refuge  and  protection 
within  its  limits  ;  while  in  the  State  they  would  certainly  be 
amenable  to  its  Jaws.  And  yet  it  might  be  said  of  them,  as 
it  is  of  the  freedmen,  that  they  were  forced,  by  an  overpow- 
ering necessity,  under  the  influence  of  the  laws,  and  that 
there  could  have  been  no  knowledge,  or  legislative  intention 
in  regard  to  them,  when  the  laws  were  passed.  Again,  it 
has  occurred  more  than  once,  in  the  history  of  the  State, 
that  slaves  have  been  emancipated  by  their  owners,  and 
afterwards,  by  special  legislative  enactment,  been  permitted 
to  reside  in  the  State ;  and  yet,  it  has  never  been  supposed, 
as  we  are  aware,  that  these  freedmen  were  not  under  the 
influence  of  the  criminal  laws  apphcable  to  free  persons  of 
color. 

But  it  is  contended,  that  the  criminal  statutes  of  the 
State,  now  of  force,  were  promulgated  in  such  manner,  that 
they  are  not  now  applicable  to  the  freedmen  who  were 
slaves  when  they  were  promulgated  ;  and  that  section  eight 
of  the  bill  of  rights  declares,  that  "no  person  shall  be  pun- 
ished, but  by  virtue  of  a  law  established  and  promulgated 
prior  to  the  commission  of  the  offense." 

It  has  been  repeatedly  held  by  this  court,  that  all  statutes 
are  in  force  from  the  date  of  their  passage,  when  no  time 
is  fixed  for  the  commencement  of  their  operation ;  and  this 
is  the  rule  of  the  common  law,  and  is  applicable  to  crimi- 
nal as  well  as  other  statutes. —  Weather/ord  v.  Weatherfordy 
8  Porter,  174 ;  The  State  v.  Click,  2  Ala.  26 ;  Thompson  v. 
Stickney,  6  Ala.  579  ;  Bank  v.  Murphy,  8  Ala.  119 ;  see,  also, 
1  Bishop's  Criminal  Law,  §  59.  When,  therefore,  a  criminal 
statute  has  been  passed,  it  is  "established  and  promulgated" 
within  the  meaning  of  the  bill  of  rights. 

[2.]  In  looking  into  the  record  in  this  case,  we  find  a  fatal 
error,  which  must  reverse  the  judgment  below.  In  the 
judgment-entry,  it  does  not  sufliciently  appear  that  the 
prisoner  was  personally  present  in  court,  when  she  was 
tried  and  sentenced.     The  entry  recites,  that  "tliis  day 
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came  S.  A.  M.  Wood,  solicitor,  and  the  defendant,"  &c.  ; 
and  it  also  recites,  "that  she  be  taken  hence  to  the  jail  of 
Tuskaloosa  county,"  &c.  These  recitals  are  not  sufficient 
to  make  it  affirmatively  appear  that  the  prisoner  was  pres- 
ent in  person^  both  during  the  trial,  and  at  the  time  of  the 
sentence.  The  rule  is  well  settled,  in  England,  and  in  this 
State,  and  is  inflexible,  that  a  prisoner,  accused  of  felony, 
must  be  arraigned  in  person,  and  must  plead  in  person ; 
and  in  all  the  subsequent  proceedings,  it  is  required  that  he 
shall  appear  in  person. — 2  Leading  Crim.  Cases,  and  au- 
thorities there  cited ;  Young  v.  The  State,  decided  January 
term,  1865.  In  Dunn  v.  The  Commonwealth,  (6  Barr,)  the 
following  recital  in  the  record  was  held  to  be  insufficient 
evidence  of  the  personal  appearance  of  the  prisoner,  at  the 
passing  of  the  sentence :  "  The  court  sentenced  George 
Dunja,  the  defendant,  to  be  taken  to  jaU,  &c.,  from  whence 
you  came,"  &c.  In  Scaggs  v.  The  State,  (8  Sm.  k  Mar.  722,) 
it  was  held,  that  the  prisoner's  presence  could  not  be  inferred 
from  a  recital  that  he  asked  a  witness  certain  questions ;  as 
they  may  have  been  in  writing.  In  the  case  at  bar,  the 
prisoner  may  have  appeared  hy  attorney;  and  it  is  not  per- 
missible to  resort  to  argumentative  inference,  to  ascertain 
that  she  appeared  in  person:  that  must  clearly  affirmatively 
appear. 

For  the  error  above  named,  the  judgment  must  be  re- 
versed, and  the  cause  remanded ;  and  the  prisoner  must 
remain  in  custody,  until  discharged  by  due  course  of  law. 

A.  J.  Walker,  C.  J.,  dissents  from  any  expression  in  the 
opinion,  which  may  be  regarded  as  intimating  that  slavery 
was  abolished  in  the  State  otherwise  than  by  the  action  of 
the  convention,  but  assents  to  the  opinion  in  all  other  re- 
spects. 
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Ex  Parte  ECHOLS. 

[applicatiox  for  mandamus.] 

1.  Jurisdiction  of  supreme  court,  by  mandamus,  over  speaker  of  house  of 
representatives. — The  supreme  court  will  not  award  a  mandamus,  or 
any  other  original  process,  on  the  application  of  a  men)ber  of  the 
house  of  representatives,  to  compel  the  speaker  of  the  house  to  send 
to  the  senate  a  bill  which  is  alleged  to  have  passed  the  house,  and 
which  he  refuses  to  send  to  the  senate,  because  of  an  alleged  erro- 
neous construction  placed  by  him,  and  by  the  house  on  appeal  from 
his  decision,  on  the  constitutional  provision  requiring  "a  vote  of 
two-thirds  of  each  house  "  to  pass  such  bill. 

AprLTCATiON  by  J.  W.  Echols,  a  member  of  the  house  of 
representatives,  from  Macon  county,  for  a  writ  of  mandamus, 
or  other  appropriate  process,  to  be  issued  to  the  Hon.  Thos. 
B.  Cooper,  the  speaker  of  said  house,  requiring  him  to  send 
to  the  senate,  for  action  thereon,  a  bill  lately  pending  in  the 
house,  entitled  "  A  bill  to  be  entitled  an  act  to  create  a  new 
county  out  of  portions  of  Macon,  Russell,  and  Chambers." 
All  the  material  facts  are  stated  in  the  opinion  of  the 
court. 

GoLDTKWAiTE,  EiCE  &  Semple,  for  the  motion. 

BYE.D,  J. — This  is  an  apphcation  by  a  member  of  the 
house  of  representatives  for  a  mandamus,  or  other  appro- 
priate process,  to  be  issued,  requiring  the  speaker  of  the 
house  of  representatives  to  cause  a  certain  "  bill  which  has 
passed  said  house  "  to  be  sent  to  the  senate.  It  appears 
from  the  application,  that  the  bill  is  "  a  bill  to  be  entitled 
an  act  to  create  a  new  county  out  of  portions  of  Macon, 
Russell,  and  Chambers ;"  that  the  bill  was  regularly  "put 
upon  its  passage,  on  the  14:th  day  of  February,  1866,  in 
said  house,  and  the  vote  upon  the  question  whether  said 
bill  should  pass  was,  on  said  last-named  day,  taken  in  said 
house  by  yeas  and  nays,  and  stood  as  follows :  forty-seven 
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votes  for  its  passage,  and  twenty-two  against  its  passage  ; 
that  the  speaker  of  said  house,  on  ascertaining  that  there 
were  forty-seven  votes  for  the  passage  of  said  bill,  and 
twenty -two  votes  against  its  passage,  announced  and  de- 
cided, on  said  last-named  day,  that  said  bill  was  lost,  and 
had  not  passed,  and  that  under  and  by  virtue  of  section  two 
of  article  two  of  the  constitution  of  the  State,  said  bill  could 
not  be  passed  by  any  number  of  votes  in  said  house  less 
than  sixty-seven  in  favor  of  its  passage ;  that  an  appeal  to 
said  house  was  thereupon  taken  from  said  decision  of  the 
speaker,  and,  on  said  appeal,  forty-five  members  voted  to 
sustain  said  decision,  and  thirty-five  voted  against  sustain- 
ing said  decision  ;  that  the  said  decision  of  the  speaker,  and 
of  those  who  voted  to  sustain  said  decision  on  said  appeal, 
was  induced  and  caused  solely  by  the  construction  thoy  felt 
it  their  duty  to  place  upon  said  section  of  the  constitution ; 
and  that,  by  reason  of  said  decision  of  the  speaker,  the 
said  bill  has  been  defeated,  and  is  kept  from  the  senate." 

These  are  the  material  facts,  admitted  by  the  speaker  in 
a  written  consent  and  admission  attached  to  the  appKcation, 
and  the  only  ones  necessary  for  our  consideration,  from  the 
view  we  take  of  this  case.  Whether  this  court  has  origincd 
Jurisdiction  to  issue  a  writ  of  mandamus  in  any  case  similar 
to  this,  is  not  necessary  to  be  considered.  Nor  is  it  neces- 
sary for  us  to  pass  on  the  question,  whether  the  petitioner 
has  such  an  interest  in  the  subject-matter,  as  entitles  him 
to  come  into  this  court,  and  ask  its  aid  in  controlliug  the 
speaker  of  the  house  of  representatives.  But  the  question 
we  shall  consider  is,  whether  this  court  has  the  jurisdiction 
to  control  the  speaker  of  the  house  of  representatives  in 
respect  to  the  matter  complained  of. 

The  speaker  decided,  that  the  bill  had  not  passed  by  a 
vote  of  two-thirds  of  that  branch  of  the  legislature ;  and 
an  appeal  was  taken  from  that  decision,  to  the  house,  and 
the  house  sustained  the  decision  of  the  speaker.  This  was 
a  question  certainly  within  the  jurisdiction  of  the  speaker 
and  house  to  pass  upon,  and  is  not  a  mere  ministerial  duty, 
but  one.  that  pertains  to  their  legislative  functions,  and  is 
one  over  which  the  house  has  exclusive  jurisdiction.    No 
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other  department  of  the  goverEment  can  revise  its  action 
in  this  respect,  without  a  usurpation  of  power. 

In  The  State,  ex  rd.  the  Attorney-  General,  v.  Porter,  the 
court  say :  "  That  there  may  be  acts  of  either  one,  or  all 
the  branches  of  the  legislature  united,  which  cannot  be 
drawn  in  question  before  the  judiciary,  will  not  be  denied. 
Thus,  either  house  may  elect  its  own  officers,  and  the  choice 
cannot  be  questioned ;  nor  can  the  exercise  of  a  mere  polit- 
ical duly  by  the  legislature,  or  either  of  its  branches,  be  in 
any  manner  controlled."  Nor  is  there  any  thing  in  conflict 
with  this,  in  the  case  of  Ex  parte  PicJcett,  (24  Ala.  91,)  and 
the  Coosa  &  Tenn.  Rivers  Railroad  Co.  v.  Moore,  (36  Ala. 
380,)  or  in  any  case  decided  by  this  court. 

This  court  will  not  interfere  with  either  of  the  other  co- 
ordinate departments  of  the  government,  in  the  legitimate 
exercise  of  their  jurisdiction  and  powers,  except  to  enforce 
mere  ministerial  acts  required  by  law  to  be  performed  by 
some  officer  thereof ;  and  not  then,  if  the  law  leaves  it  dis- 
cretionary with  the  officer  or  department.  To  this  extent, 
and  no  farther,  do  the  decisions  of  this  court  go,  upon  this 
branch  of  the  subject. 

In  the  case  of  The  United  States  v.  Guthrie,  (17  How. 
S.  C.  Kep.  304,)  the  court  say  :  "  Thus,  it  has  been  ruled, 
that  the  only  acts  to  which  the  power  of  the  courts,  by 
mandamus,  extends,  are  such  as  are  purely  ministerial,  and 
with  regard  to  which  nothing  like  judgment,  or  discretion 
in  the  performance  of  his  duties,  is  left  to  the  officer ;  but 
that,  wherever  the  right  of  judgment  or  discretion  exists  in 
him,  it  is  he,  and  not  the  courts,  who  can  regulate  the  exer- 
cise."— See,  also,  Brashear  v.  Mason,  H  Howard,  92 ;  Ken- 
dall V.  Stockton,  32  Peters,  5(i4;  Decatur  v.  Paulding, 
14  Peters,  497 ;  United  States  v.  Judge  Lawrence,  3  Dall.  42 ; 
Life  d  Fire  Ins.  Co.  of  N.  Y.  v.  Adams,  9  Peters,  573 ;  The 
State  V.  Bowen,  6  Ala.  511  ;  8  B.  Monroe,  656 ;  Marhury  v, 
Madison,  1  Cranch,  137 ;  32  Penn.  E.  223 ;  11  Grattan,  297; 
20  Pick.  495. 

We  have  examined  the  cases  referred  in  the  brief  of  coun- 
sel for  the  applicant,  and  find  none  of  them  in  conflict  with 
the  above.  It  seems  to  be  held  by  all  the  authorities,  that 
the  writ  of  mandamus  can  only  issue  to  some  officer  required 
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by  law  to  perform  some  mere  ministerial  act,  or  to  a  judi- 
cial officer  to  require  him  to  take  action;  but  not  in  a  matter 
requiring  judgment  or  discretion,  to  direct  or  control  him 
in  the  exercise  of  either.  Among  all  the  cases  and  text- 
books on  this  subject,  none  go  to  the  length  of  laying  down 
the  doctrine,  that  the  speaker  of  the  house  of  representa- 
tives, or  of  a  legislative  body,  in  a  matter  arising  in  the 
regular  course  of  legislation,  upon  which  he  is  called  to 
decide,  can  be  controlled  by  this,  or  any  other  tribunal, 
except  by  the  one  over  which  he  presides  ;  and  that  having 
sustained  his  opinion  and  action,  this  court  cannot  review 
it.  To  do  so,  would  be  in  violation  of  the  3d  article  of  the 
constitution,  and  of  principles  well  established  and  long 
settled. 

Each  department  of  the  government  should  be  careful 
not  to  trench  upon  the  powers  of  the  others ;  and  this  court 
should  be  the  more  so,  as  its  decisions  are  to  be  taken  as  the 
measure,  in  the  last  legal  resort,  of  the  powers  which  per- 
tain to  each  department  thereof ;  and  while  it  will  uphold 
its  own  jurisdiction  and  powers,  it  will  be  careful  not  to 
invade  or  usurp  any  that  appropriately  belongs  to  either  of 
the  other  co-ordinate  branches  of  the  government. 

Neither  can  the  house  of  representatives  be  viewed  in  the 
light  of  an  "inferior  jurisdiction,"  within  the  meaning  of 
the  second  section  of  article  VI  of  the  State  constitution ; 
nor  does  the  speaker  of  the  house  come  within  the  meaning 
of  that  section,  when  he  is  acting  in  his  legislative  capacity, 
and  not  as  a  mere  ministerial  officer  of  the  law. 

It  results  from  these  views,  that  the  application  is  refused; 
and  so  let  it  be  entered  of  record. 
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HENRY  WITHEEBY  (freedman)  vs.  TKE  STATE. 

[indictment  for  assault  with  intent  to  ravish.] 

1.  Sufficiency  of  indictment  in  description  of  offense. — An  indictment  against 
a  negro,  which  charges  that  he  "assaulted  Mary  S.,  a  -white  child,  un- 
der the  age  of  ten  years,  tvith  intent  to  ravish  her"  is  sufficient  to  au- 
thorize a  conyiction  under  section  3307  of  the  Code,  which  punishes 
■with  death  any  negro  "who  commits,  or  attempts  to  commit,  a  rape  on 
any  white  female  ;"  yet  the  averment  of  the  assault,  though  unneces- 
sary, being  descriptive  of  the  offense,  must  be  proved  as  laid. 

2.  General  criminal  statutes  applicaile  to  freedmen. — For  offenses  com. 
mitted  by  feedmen  since  the  abolition  of  slavery  in  this  State,  they  may 
be  indicted,  convicted,  and  punished,  under  the  general  criminal 
statutes,  although  those  statutes  were  not  applicable  to  them  whilst 
slaves. 

Feom  the  Circuit  Court  of  Barbour. 
Tried  before  the  Hon.  J.  McCaleb  Wiley. 

The  indictment  in  this  case,  which  was  found  on  the  14th 
November,  1865,  charged  that  the  prisoner,  "Henry  With- 
erby, a  freedman,  assaulted  Mary  Stuart,  a  white  child, 
under  the  age  of  ten  years,  with  intent  to  ravish  her; 
against  the  peace  and  dignity,"  &c.  The  defendant  pleaded 
not  guilty,  without  objection  to  the  indictment.  The  jury 
returned  a  verdict  of  guilty,  and  the  court  thereupon  sen- 
tenced him  to  death.  After  conviction,  the  defendant 
moved  in  arrest  of  judgment,  on  the  following  grounds : 
"1st,  that  the  indictment,  being  against  the  defendant  as  a 
freedman,  does  not  justify  the  verdict  of  the  jury  ;  2d,  that 
the  jury,  if  they  found  the  defendant  guilty,  should  have 
fixed  the  punishment  by  their  verdict ;  and  3d,  that  the 
defendant  is  indicted  as  a  freedman,  and  was  tried  under 
section  3307  of  th^Code  as  a  free  negro."  The  court  over- 
ruled the  motion,  and  the  defendant  excepted. 

Geo.  E.  Macon,  for  the  prisoner. 

John  W.  A.  Sanfokd,  Attorney-General,  contra. 
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JUDGE,  J.— Section  3307  of  the  Code,  under  which  the 
prisoner  was  convicted  and  sentenced,  is  as  follows :  "Every 
slave,  or  free  negro,  who  commits,  or  attempts  to  commit,  a 
rape  on  any  white  female,  must,  on  conviction,  suffer  death." 
The  indictment  charges,  that  the  prisoner,  "Henry  With- 
erby, (a  freedman,)  assaulted  Mary  Stuart,  a  white  child 
under  the  age  of  ten  years,  with  the  intent  to  ravish  her." 
The  "only  distinction  between  an  intent  and  an  attempt  to 
do  a  thing,  is  that  the  former  implies  the  purpose  only, 
while  the  latter  implies  both  the  purpose  and  an  actual 
effort  to  carry  that  purpose  into  execution." — Prince  v.  The 
State,  35  Ala.  367.  Therefore,  a  mere  intent  to  commit  a 
particular  offense,  does  not  involve  an  attempt  to  do  it.  But 
an  "assaidt  tvith  intent  to  commit  a  rape,"  is,  of  itself,  an  at- 
tempt to  commit  the  offense. — The  State  v.  Bullock,  13  Ala. 
413.  It  would  be  impossible  for  the  former  to  exist  without 
the  latter ;  yet,  an  attempt,  meaning  in  the  largest  signifi- 
cation of  the  word  a  trial  or  effort  to  do  a  particular  thing, 
may  be  made  to  commit  a  rape  by  a  "free  negro"  on  a  white 
female,  and  the  offense  be  complete,  within  the  meaning  of 
section  3307  of  the  Code,  without  the  commission  of  an 
assault. — Leivis  (a  slave)  v.  The  State,  35  Ala.  880.  It  is  un- 
necessary, in  framing  an  indictment  under  this  sectiou  of 
the  Code,  to  aver  an  assault ;  but  if  averred,  being  descrip- 
tive of  the  offense,  it  must  be  proved.  We  therefore  hold 
the  indictment  sufl&cient  to  authorize  a  conviction  for  the 
offense  as  charged. 

[2.]  The  prisoner  being  a  freedman,  section  3807  of  the 
Code  was  apphcable  to  his  case ;  {Eliza  v.  The  State,  and 
George  v.  The  State,  at  the  present  term ;)  and  the  punish- 
ment imposed  by  that  section,  was  properly  pronounced  by 
the  court. 

It  follows,  that  the  court  did  not  err  in  overruling^  the 
motion  in  arrest  of  judgment ;  and  upon  a  careful  examin- 
ation of  the  record,  we  can  find  no  error  in  the  proceedings 
of  the  court  below.  The  judgment  is  consequently  afltoned, 
and  the  sentence  of  the  law  must  be  executed 
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MOOEE  Am)  WIFE  vs.  BAKER. 
[final  settlement  of  guardlan's  accounts.] 

1.  Conclusiveness  of  annual  or  partial  settlements;  presumption  in  favor  of 
judgment. — Annaal  or  partial  settlements  of  a  guardian's  accounts, 
made  after  the  passage  of  the  act  of  1843,  (Clay's  Digest,  2*29,  §  42,) 
and  before  the  passage  of  the  act  of  1850,  (Session  Acts,  1849-o0,  p.  32, 
$  28,)  are  conclusive  on  final  settlement,  if  legal  notice  thereof  was 
given,  and  a  guardian  ad  litem  was  appointed  for  the  ward;  conse- 
quently, the  appellate  court  will  presume,  in  favor  of  the  correctness 
of  the  ruling  of  the  court  below,  that  such  settlements  were  made 
under  the  act  of  1843,  that  the  necessary  notice  was  given,  and  a  guar- 
dian ad  litem  appointed,  unless  the  record  afiSrmatively  shows  the 
contrary. 

2.  Statement  of  account  against  defaulting  guardian. — If  a  guardian  fails 
to  file  his  accounts  and  vouchers  for  a  final  settlement,  when  required 
by  the  court  to  do  so,  the  court  may  state  an  account  against  him, 
charging  him  with  the  sums  which  have  come  to  his  hands,  (Code, 
$$  2039,  1817-20,)  and  thereon  render  a  decree  against  him,  after  com- 
plying with  the  necessary  preliminary  requisitions  of  the  statute; 
but  it  is  not  authorized  at  once  to  render  a  decree  against  him,  at  the 
instance  of  the  ward,  for  the  amount  shown  by  the  record  to  have 
been  received  by  him,  with  compound  interest  thereon. 

Appeal  from  the  Probate  Court  of  "Walker. 

In  the  matter  of  the  final  settlement  of  the  accounts  and 
vouchers  of  Alvin  R.  Baker,  as  guardian  of  Nancy  M.  Moore, 
at  the  instance  of  the  said  Nancy  M.  and  her  husband, 
James  M.  Moore.  The  citation  was  issued  on  the  26th 
September,  1860 ;  and  the  settlement  was  had,  after  several 
continuances,  on  the  16th  December,  1861.  There  is  no  biU 
of  exceptions  in  the  record,  except  as  shown  by  the  follow- 
ing recitals  in  the  decree  :  "  On  the  final  settlement  of  said 
guardianship,  the  counsel  for  the  ward  objected  to  the 
record  which  purports  to  be  several  annual  or  partial  set- 
tlements, for  want  of  jurisdiction  in  the  court,  and  defects 
in  the  record.  The  court  ruled,  against  the  objection  of 
the  defendaniy  that  said  settlements  could  not  be  opened, 
unless  they  were  impeached  for  fraud,  or  for  arithmetical 
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or  other  errors ;  to  which  the  defendant  excepted.  The  de- 
fendant then  asked  the  court,  as  there  was  no  account  filed 
by  the  guardian,  but  it  appeared  from  the  record  that  the 
guardian  had  received,  at  different  times,  some  four  hun- 
dred dollars,  to  give  a  judgment  against  him  for  said  sum, 
with  compound  interest ;  which  the  court  refused  to  do,  and 
the  defendant  excepted."  The  partial  settlements  referred 
to  are  nowhere  set  out  in  the  record.  The  rulings  of  the 
court  above  stated  are  now  assigned  as  error. 

W.  S.  Eaenest,  for  appellants. 
J.  W.  Hampton,  contra, 

A.  J.  "WALKER,  C.  J. — This  case  must  be  tried  upon  the 
transcript  returned  to  this  court  in  obedience  to  the  cer- 
tiorari, which  is  conformable  to  the  rule  in  the  dimensions 
of  the  paper,  and  in  the  mode  of  its  preparation.  It  is  not 
tried  upon  the  transcript  first  returned  to  this  court,  which 
is  not  in  any  way  conformable  to  the  rule,  and  which  was 
rejected.  It  is  proper  to  remark,  however,  that  if  the  matter 
which  seems  to  have  been  improperly  copied  in  the  bill  of 
exceptions  in  the  first  transcript,  be  excluded  from  consid- 
eration, it  would  not  materially  differ  in  its  contents  from 
that  returned  in  obedience  to  the  certiorari. 

[1.]  The  court  below  ruled,  that  certain  annual,  or  par- 
tial settlements,  made  by  the  guardian,  were  conclusive. 
Waiving  the  question  of  the  revisability  of  this  ruling  as 
presented,  we  can  not  pronounce  it  erroneous.  We  have 
not  those  partial  or  annual  settlements  before  us,  and  we 
can  not  see  that  they  were  made  without  notice,  or  the  ap- 
pointment of  a  guardian  acZ  ZiYew;  and  wecannot  tell  at  what 
time  those  settlements  were  made.  If  they  were  made 
during  the  interval  between  the  passage  of  the  acts  of  1848 
and  1850,  in  reference  to  the  effect  of  such  settlements, 
and  the  legal  notice  was  given,  and  a  guardian  ad  litem 
was  appointed,  they  were  conclusive,  as  ruled  by  the  court 
below. — Duke's  AdmW  v.  Duke's  Distributees,  26  Ala.  673. 
Being  uninformed  on  the  subject,  we  can  not  intend  that 
there  was  a  want  of  notice,  or  of  the  appointment  of  a 
guardian  ad  litem,  or  that  the  settlements  were  not  had 
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within  the  interval  above  stated ;  but  must  presume  the 
contrary.  We  can  not  impute  error  to  the  court,  which 
does  not  affirmatively  appear  from  the  record. —  Ward  v. 
Cameron,  37  Ala.  691 ;  McLemore  v.  Nuckolls,  ih.  662 ; 
Wynne  v.  Whisenant,  ih.  46;  Gaioley  v.  State,  ih.  152. 

[3.]  The  ward  asked  the  court  below  to  give  a  judgment 
against  the  guardian  for  four  hundred  dollars,  with  com- 
pound interest,  upon  the  ground  that  the  latter  had  not  filed 
an  account,  and  that  sum  appeared  from  the  record  to  have 
been  received  by  the  guardian.  This  the  court  refused  to 
do,  and  exception  was  taken.  If  the  guardian  did  fail  to 
file  his  account  and  vouchers,  when  thereto  required  in  the 
prescribed  manner,  it  was  competent  for  the  court,  imder 
section  1817  of  the  Code,  to  have  stated  an  account  against 
him,  charging  him  with  such  amounts  as  had  come  into  his 
hands  ;  and  it  would  have  been  the  duty  of  the  court,  after 
so  stating  the  account,  to  have  had  other  proceedings  in 
pursuance  of  the  following  sections,  before  rendering  a 
judgment.  But  the  law  did  not  authorize  the  court  to  pro- 
ceed at  once  to  render  a  judgment,  and  the  court  committed 
no  error  in  refusing  to  do  so.  It  is  needless  to  inquire 
whether  an  affirmance  upon  this  point  might  not  be  attained 
upon  other  grounds. 

All  the  assignments  of  error  are  met  by  what  we  have 
said  above,  and  the  decree  of  the  court  below  must  be 
affirmed. 


•    .    FERDINAND  (a  freedman)  vs.  THE  STATE. 

[indictment  foR|  obtaining  goods  under  false  .pretenses.! 

1.  Abolition  of  slavery  hy  aot  of  tear. — It  is  a  historical  fact,  which  the 
courts  will  judicially  notice,  that  slavery  was  abolished  in  Alabama, 
by  the  act  of  war,  prior  to  the  passage  of  the  ordinance  of  the  State 
convention  on  the  22d  September,  1865. 

2.  General  criminal  atatuies  appJicahle  to  freedmen. — For  offenses  commit- 
ted by  freedmeu  since  the  abolition  of  slavery  in  this  State,  they  may 
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may  be  indicted,  convicted,  and  punished,  under  the  general  criminal 
statutes  applicable  to  other  persons,  although  they  were  not  amena- 
ble to  those  statutes  whilst  slaves. 

Feom  the  City  Court  of  Mobile, 

Tried  before  the  Hon.  H,  Chamberlain. 

The  indictment  in  this  case,  which  was  found  on  the  18th 
October,  1865,  described  the  prisoner  as  a  free  negro,  and 
charged  him  with  obtaining  goods  under  false  pretenses 
from  one  Louis  Schwartz.  The  defendant  went  to  trial  on 
the  plea  of  not  guilty,  without  objection  to  the  indictment. 
On  the  trial,  as  the  bill  of  exceptions  states,  the  evidence 
showed  that  the  offense  was  committed  by  the  prisoner  on 
the  16th  September,  1865  ;  and  it  also  appeared  that,  for 
twenty  years  or  more,  prior  to  the  12th  April,  1865,  when 
the  military  and  naval  forces  of  the  United  States  took  Mo- 
bile, the  defendant  had  been  a  slave,  the  property  of  Rives, 
Battle  &  Co. ;  that  he  left  their  service  on  that  day,  with- 
out their  consent,  and  never  returned  to  them ;  and  that 
they  never  in  any  wise  admitted  his  right  to  freedom,  until 
the  adoption  of  the  ordinance  of  the  State  convention  on 
the  22d  September,  1865,  by  which  slavery  was  declared  to 
have  been  abolished.  On  this  evidence,  the  defendant  re- 
quested the  court  to  instruct  the  jury,  that  he  was  a  slave 
at  the  time  of  the  commission  of  the  offense,  and  not  Uable 
to  be  punished  as  a  free  negro.  The  court  refused  this 
charge,  and  the  defendant  excepted  to  its  refusal.  The 
same  point  was  again  urged  on  motion  in  arrest  of  judg- 
ment, and  was  again  overruled. 

E.  S.  Dargan,  for  the  prisoner. 

Jno.  W.  a.  Sanfokd,  Attorney-General,  contra. 

JUDGE,  J. — It  is  contended  for  the  prisoner,  that  he 
was  a  slave  when  the  offense  was  committed,  and  that  there- 
fore he  could  not  have  been  indicted  under  section  3142  of 
the  Code,  which  was  never  applicable  to  slaves. — Code, 
§  3305.  It  is  not  denied  that  slavery  has  had  no  existence 
in  this  State,  since  the  22d  day  of  September,  1865,  on 
which  day  the  State  convention,  then  assembled  at  the  city 


708  ALABAMJ^. 


Ferdinand  (a  freedinau)  v.  The  State. 


of  Montgomery,  acted  on  the  subject ;  but  it  is  argued  that 
it  did  exist  in  law,  if  not  in  fact,  until  that  action  was  had. 
This  position  amounts  to  a  denial  of  the  legahty  of  the 
destruction  of  slavery  by  the  act  of  war,  a  question  it 
would  be  utterly  vain  and  useless  to  discuss.  It  is  a  his- 
torical fact,  that  the  consummation  was  effected  by  the  act 
of  war,  anterior  to  the  action  of  the  State  convention  ;  and 
whether  justly  or  unjustly,  legally  or  illegally,  axe  not  now 
practical  questions. 

This  was  the  view,  in  effect,  taken  by  the  State  conven- 
tion, in  its  action  above  referred  to.  That  body  was  not 
guilty  of  the  absurdity  of  aboHshing  slavery,  which  did  not 
then  exist ;  but  it  gave  a  high  and  solemn  sanction  to  the 
truth  of  the  fact,  before  well  known,  that  the  institution  of 
slavery  had  "been  destroyed  in  the  State  of  Alabama,"  by 
expressly  so  declaring,  and  prohibiting  the  existence  of 
slavery  in  the  State,  in  the  future,  except  as  a  punishment 
for  crime. — Ordinance  Ko.  6,  p.  45. 

The  prisoner  having  once  been  a  slave,  when  did  he  be- 
come a  freedman  ?  The  offense  was  committed  on  the  16th 
day  of  September,  1865,  long  after  the  surrender  of  all  the 
Confederate  forces,  and  the  occupancy  and  control  of  the 
State  by  the  army  and  navy  of  the  United  States,  and  sub- 
sequent to  the  issue  of  the  proclamation  of  the  provisional 
governor,  on  the  20th  July,  18d5. — Jeffries  &  Jeffries  v. 
The  State,  decided  at  the  present  term.  Therefore,  at  the 
time  of  its  commission,  he  was  not  a  slave,  but  a  freedman  ; 
and  being  at  the  time  a  freedman,  he  was  rightfully  indicted 
under  section  3142  of  the  Code,  which  was  apphcable  to 
him  as  such. — Eliza  v.  The  State,  decided  at  the  present 
term. 

There  is  no  error  in  the  record,  and  the  judgment  and 
entence  af  the  court  below  must  be  aflirmed. 
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HOLMAJSr,  Executor  &c.  vs.  SIMS. 

[FINiLL  SETTLEMENT  OF    EXECUTOR'S  ACCOUNTS.] 

1.  Allotvance  to  executor  of  costs  tnd  expenses  incurred  in  unsuccessful  suit. 
An  executoris  entitled  to  a  credit,  on  final  settlementof  his  accounts, 
for  the  amount  of  costs  and  expenses,  including  a  reasonable  attor- 
ney's fee,  incurred  and  paid  by  him  in  the  prosecution  of  an  unsuc- 
cessful suit,  which  he  instituted  in  good  faith,  and  under  the  advice 
of  an  attorney,  to  whom  he  made  a  full  and  fair  statement  of  all  the 
facts  within  his  knowledge;  there  being  no  proof  of  negligence  on 
his  part,  or  want  of  diligence  in  ascertaining  the  facts. 

2.  Allmvance  of  attorney's  fee.—  An  executor  is  not  authorized  to  employ 
an  attorney,  at  a  cost  of  ten  dollars,  to  attend  to  the  prosecution  of  a 
suit  before  a  justice  of  the  peace,  where  the  amount  in  controversy 
is  less  than  ten  dollars,  and  the  suit  involves  no  special  circum- 
stances; such,  for  instance,  as  the  amount  of  costs  involved,  without 
fault  on  his  part,  or  the  importance  of  the  principle  as  affecting  other 
cases;  consequently,  he  is  not  entitled  to  a  credit  for  the  payment  of 
such  attorney's  fee. 

3.  Compensation  for  extraordinary  serrices. — An  executor's  ordinary  at- 
tendance on  a  pending  suit^  instituted  by  himself,  does  not  belong  to 
the  class  of  "  extraordinary  services,"  (Code,  $  1825,)  for  which  he 
may  be  allowed  special  compensation. 

4.  Conclusiveness  of  annual  or  partial  settlements. — Annual  or  partial  set- 
tlements of  an  executor's  accounts,  made  under  the  act  of  1850, 
(Session  Acts,  1849-50,  p.  32,  $  28,)  are  only  prima  fade  correct,  and 
not  conclusive  on  final  settlement. 

Appeal  from  the  Probate  Court  of  Cherokee. 

In  the  matter  of  the  estate  of  James  Sims,  deceased,  on 
final  settlement  of  the  accounts  and  vouchers  of  John  C. 
Holman,  the  executor.  The  widow  of  the  testator,  Mrs. 
Nancy  Sims,  contested  several  of  the  items  on  the  credit 
side  of  the  account,  as  stated  by  the  executor.  These  items 
consisted  of  the  costs  and  expenses  incurred  and  paid  by 
him  in  two  unsuccessful  suits,  which  he  had  instituted  as 
executor,  including  an  attorney's  fee  in  each  case.  One  of 
these  suits  was  an  action  of  detinue,  which  he  had  insti- 
tuted against  Mary  T.  Sims,  who  was  a  daughter  of  the 
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testator,  to  recover  a  slave,  which  she  claimed  under  a  gift 
from  the  testator.  The  other  was  an  action  brought  before 
a  justice  of  the  peace,  to  recover  a  balance  of  $6  55  due 
on  a  promissory  note  payable  to  the  testator.  The  amount 
of  costs  paid  in  the  detinue  suit  was  $95  34,  besides  an 
attorney's  fee  of  $45  ;  and  the  costs  paid  in  the  other  case 
amounted  to  $6  50,  besides  an  attorney's  fee  of  $10.  The 
executor  also  claimed  a  credit  of  $22  50,  the  amount  of 
tavern-bills  &c.  paid  by  him  whfle  on  attendance  in  the  cir- 
cuit court ;  and  $4,  for  two  days'  services  in  attending  to 
the  case  before  the  justice.  The  executor  had  been  allowed 
a  credit  for  some  of  these  items,  on  an  annual  or  partial 
settlement,  in  July,  1859  ;  but,  on  the  final  settlement,  which 
was  had  on  the  20th  January,  1862,  the  court  sustained  the 
contestant's  objections  to  all  these  vouchers,  and  refused  to 
allow  the  executor  credit  for  any  of  them.  The  material 
portions  of  the  evidence  relating  to  these  items  are  stated  in 
the  opinion  of  the  court.  The  executor  reserved  exceptions 
to  the  rulings  of  the  court  in  refusing  to  allow  him  these 
credits,  and  he  now  assigns  them  as  error. 

Jno.  W.  EamsEy,  for  the  appellant. 

A.  J.  WALKER,  C.  J.— An  executor  fiUs  "a  fiduciary 
relation,  which  is  indispensable  in  our  judicial  system  ;  and, 
in  the  absence  of  bad  faith,  the  law  does  not  visit  him  with 
severer  intendments  than  are  indulged  against  agents  gen- 
erally."— Henderson  v.  Simmons,  33  Ala.  291.  An  executor 
who  institutes  a  suit  in  good  faith,  and  on  reasonable  grounds, 
is  entitled  to  reimbursement  of  the  costs  and  Expenses  of 
the  litigation,  notwithstanding  his  failure  of  success  ;  pro- 
vided there  does  not  appear  to  have  been  a  want  of  proper 
diligence. —  Taylor  v.  Kilgore,  33  Ala.  214;  Pearson  v.  Dar- 
rington,  32  Ala.  261.  Upon  this  principle,  the  appellant 
should  have  been  allowed  the  costs  and  expenses  incurred 
in  the  suit  of  detinue  brought  by  him  against  Mary  T.  Sims. 
The  negro  which  was  the  subject  of  litigation,  had  been 
bought  and  paid  for  by  the  appellant's  testator,  and  re- 
mained in  his  possession,  without  any  estabHshed  intermis- 
sion, until  his  death,  and  was  spoken  of  and  treated  by  him 
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as  his  property.  When  preparing  his  will,  the  testator  was 
urged  by  his  wife,  (the  party  contestiog  the  appellant's  ac- 
count,) to  bequeath  the  negro  girl  to  his  daughter,  Mary  T. 
Sims,  who  afterwards  claimed  her,  and  was  the  defendant 
in  the  detinue  suit  brought  by  the  appellant.  The  testator 
not  only  declined  to  comply  with  the  request,  but  resisted 
and  rephed  to  the  arguments  made  in  support  of  it.  After 
the  testator's  death,  Mary  T.  Sims  declared  that  she  had 
prevailed  upon  her  mother  (the  contestant  as  above  stated) 
to  permit  the  appellant  to  sell  the  negro,  for  the  purpose  of 
procuring  the  money  necessary  to  discharge  the  debts  of 
the  estate,  and  thus  avoiding  the  necessity  for  the  sale  of 
the  land.  These  facts,  and  some  others  of  no  great  impor- 
tance, were  known  to  the  executor.  There  was  no  fact  op- 
posed to  these,  which  we  are  authorized  by  the  evidence  to 
conclude  was  known  to  the  executor,  or  ascertainable  by 
the  use  of  reasonable  diligence,  except  that  the  testator  in 
his  life- time  repeatedly  declared  to  the  effect  that  he  had 
given  the  negro  to  his  daughter,  Mary  T,,  who  lived  with 
him,  and  had  said  that  the  gift  was  made  in  Georgia,  whence 
he  emigrated  to  this  State  ;  and  had  on  one  occasion  placed 
his  refusal  to  bequeath  the  negro  to  his  daughter  upon  the 
ground  that  a  gift  had  already  been  made  to  her.  No  di- 
rect evidence  of  any  written  conveyance  by  the  father  to 
his  daughter,  or  of  any  delivery,  appears  to  have  been 
made,  or  to  have  been  attainable.  After  giving  a  fair  state- 
ment of  the  facts  to  an  attorney,  the  executor  was  advised 
to  bring  the  suit.  Upon  these  facts,  we  can  not  say  that 
the  executor  had  not  reasonable  ground  for  bringing  the 
suit,  or  that  he  acted  in  bad  faith,  or  that  he  was  guilty  of 
negligence.  We  therefore  decide,  that  the  court  erred  in 
not  crediting  the  executor  with  the  amount  of  costs  and  ex- 
penses, including  his  counsel  fees. 

There  seems  to  have  been  included  among  the  credits 
claimed  for  expenses  incurred  in  this  suit,  an  item  for  extra- 
ordinary services.  We  can  not  ascertain  from  the  bill  of 
exceptions  what  those  services  were,  or  what  proof  was 
made  in  reference  to  them.  Therefore,  we  can  not  decide 
whether  or  not  this  item  of  credit  claimed  ought  to  have  been 
allowed. 
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i  2.]  The  court  refused  to  allow  a  credit  for  costs  and  ex- 
penses incurred,  in  a  suit  brought  before  a  justice  of  the 
peace,  to  recover  a  balance  of  $6  55  on  a  note  payable  to 
the  testator.  The  executor  was  unsuccessful  in  the  suit. 
The  note  itself  afforded  reasonable  ground  for  the  belief, 
that  a  debt  was  due  ;  and  there  does  not  appear  to  have 
been  any  bad  faith,  or  want  of  dihgence.  The  executor 
ought,  therefore,  to  have  been  reimbursed  with  the  amount 
of  costs  paid  by  him  in  this  case.  We  can  not  say  the 
same  thing  in  reference  to  the  attorney's  fee  of  ten  dollars 
paid  by  him  in  the  same  case.  The  attorney,  who  seems 
to  have  ridden  ten  miles  to  attend  the  justice's  court,  un- 
doubtedly made  a  correct  and  reasonable  charge  against 
the  executor;  but  we  can  find  no  justification  for  the  em- 
ployment of  a  lawyer,  at  a  cost  of  ten  dollars,  to  attend  to 
a  suit,  where  the  amount  in  controversy  was  $6  55.  Ex- 
traordinary cases  might  arise,  where  the  amount  of  costs 
involved  without  fault  of  the  executor,  or  the  importance  of 
the  principle  as  affecting  other  cases,  was  such  as  to  justify 
the  employment  of  counsel  at  an  expense  exceeding  the 
sum  in  controversy ;  but  this  is  not  a  case  of  that  sort. 

[3.]  The  executor  was  not  entitled  to  the  credit  of  four  dol- 
lars for  attending  two  days  to  the  case  before  the  justice  of 
the  peace.  The  ordinary  attendance  to  a  pending  case  in 
favor  of  an  executor  does  not  belong  to  the  class  of  extra- 
ordinary services,  which  the  statute  permits  to  be  specially 
compensated. — Newberry  v.  Neioberry,  28  Ala.  690. 

[4.]  The  statement  of  the  account  on  the  previous  annual 
settlement  was  only  prima-facie  correct.  As  to  those  items 
which  are  in  this  opinion  rejected,  but  which  were  allowed 
on  the  previous  settlement,  we  consider  the  proof  such  as 
to  justify  a  reversal  of  the  former  order. 

If  there  are  any  questions  presented  by  the  record,  which 
we  have  not  noticed,  the  principles  which  we  have  an- 
nounced will  probably  be  a  sufficient  guide  to  the  probate 
judge  in  determining  them. 

Reversed  and  remanded. 
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CLANCY  vs.  HTLLIABD. 

[action  on  promissory  note,  by  payee  against  endorser.] 

1.  Variance  in  description  of  note. — Under  a  complaint  which  avers  that 
"the  plaintiff  claims  of  the  defendants  the  sum  of  $3,030,  due  by 
promissory  note  made  by  H.  G.  &  H.  T.  H.  on  the  8th  November,  1853, 
and  payable  on  the  Ist  March,  1854,  with  interest  thereon  ;  said  note 
being  endorsed  by  defendants  on  the  day  of  its  date,  and  before  the 
same  was  accepted  by  plaintiff,  and  received  and  held  by  him  on  the 
faith  and  credit  of  their  said  endorsement,  they  having  endorsed  the 
same  for  the  makers,  and  thereby  induced  plaintiff  to  accept  the 
same ;" — a  promissory  note  paj'able  to  plaintiff  "or  order,"  and  "nego- 
tiable and  payable  at  the  Bank  of  Mobile,"  is  not  admissible  evidence. 

Appeal  from  tlie  Circuit  Court  of  Perry. 
Tried  before  tlie  Hon.  Nat.  Cook. 

This  action  was  brought  by  John  Hilliard,  against  Thomas 
G.  Clancy,  and  John  H.  Stone ;  and  was  commenced  on  the 
30th  March,  1857.  The  complaint  was  in  the  following 
words  :  "The  plaintiff  claims  of  the  defendants  the  sum  of 
*  three  thousand  and  thirty  dollars,  due  by  promissory  note 
made  by  H.  G.  Holt  and  H.  T.  Holt,  on  the  8th  day  of  No- 
vember, 1853,  and  payable  the  1st  March,  1854,  with  interest 
thereon ;  said  note  being  endorsed  by  defendants  on  the 
day  of  its  date,  and  before  the  same  was  accepted  by  plain- 
tiff, and  received  and  held  by  plaintiff  on  the  faith  and  credit 
of  their  said  endorsement,  they  having  endorsed  the  same  for 
the  makers  thereof,  and  thereby  induced  plaintiff  to  take  and 
accept  the  same.  And  plaintiff  avers,  that  suit  has  been 
brought  against  the  makers  of  said  note,  in  Tennessee) 
their  place  of  residence,  according  to  law,  to  charge  the 
makers,  judgment  obtained  thereon,  execution  issued  ac- 
cording to  law,  and  returned  *no  property  found' ;  a  balance 
of  which  said  note,  amounting  to  four  hundred  dollars,  is 
still  unpaid.  Said  plaintiff  further  avers,  that  no  suit  has 
been  brought  against  the  makers  of  said  note  in  the  State 
45 
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of  Alabama,  because  such  makers  [have  not],  nor  has  either 
of  them  since  the  maturity  thereof,  had  a  known  place  of 
residence  in  said  State;  by  reason  whereof,  the  said 
plaintiff  has  the  right  to  have  and  demand  the  said  balance, 
to- wit,  the  sum  of  four  hundred  dollars,  still  due  and  unpaid, 
from  said  defendants." 

On  the  trial,  as  the  bill  of  exceptions  shows,  the  plaintiff 
offered  in  evidence  a  promissory  note  for  three  thousand 
and  thirty  dollars,  made  by  H.  G.  Holt  and  H.  T.  Holt, 
dated  at  Marion,  Alabama,  on  the  8th  November,  1853, 
payable  on  the  1st  of  March,  1854,  to  John  Hilliard  or 
order,  negotiable  and  payable  at  the  Bank  of  Mobile,  for 
value  received,  and  endorsed  by  the  defendants.  "The 
defendants  objected  to  the  introduction  of  said  note  as  evi- 
dence, on  the  grounds — 1st,  that  the  same  was  inadmissible 
under  the  complaint ;  and,  2d,  that  the  same  was  variant 
from  the  instrument  declared  on  in  the  complaint."  The' 
court  overruled  the  objections,  and  allowed  the  note  to  be 
read  to  the  jury  ;  to  which  the  defendants  excepted.  The 
defendants  asked  the  court  to  instruct  the  jury,  among  other 
things,  "that,  on  the  evidence  submitted  to  them,  the 
plaintiff  was  not  entitled  to  recover";  which  charge  the 
court  refused  to  give,  and  the  defendants  excepted  to  its 
refusal. 

The  several  rulings  of  the  court  to  which  exceptions  were 
reserved,  are  now  assigned  as  error. 

Jno.  F.  Vary,  for  appellants. 
Wm.  M.  Beooks,  contra. 

BYRD,  J. — The  promissory  note  set 'out  in  the  complaint 
was  not  negotiable  at  common  law.  The  note  introduced 
in  evidence,  was  not  only  negotiable  at  common  law,  but, 
by  section  1525  of  the  Code  is  made  commercial  paper,  and 
is  governed  by  the  commercial  law.  Again,  the  note  de- 
clared on  is  payable  generally ;  while  the  one  introduced 
in  evidence,  is  payable  at  a  particular  place.  Such  a  state 
of  pleading  and  proof,  at  common  law,  would  be  a  variance 
fatal  to  the  action. — 1  Chitty's  Pleadings,  309 ;  Eocke  v. 
CampheU,  3  Camp.  R.   247 ;  Price  v.  MitcJiell,  4  ib.  200 ; 
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Sanderson  v.  Bowes,  14  East,  500 ;  Puckeit  v.  King,  2  Ala. 
670 ;  iPidkms  and  Wife  v.  Oliver,  29  Ala.  537. 

There  are  very  material  distinctions,  as  to  the  liabilities  of, 
and  the  mode  of  enforcing  them  against,  endorsers  of  a 
non-negotiable  promissory  note,  and  a  negotiable  one,  as  gov- 
erned by  the  commercial  law. — Story  on  Prom.  Notes,  §§  469 
to  479,  and  notes.  Their  Hability,  in  the  first  case,  would 
have  to  be  ascertained  and  fixed  under  section  1543  of  the 
Code,  and  the  subsequent  sections  of  that  chapter ;  and  in 
the  latter  case,  by  the  principles  of  commercial  law;  and 
the  two  modes  of  fixing  their  Hability  are  distinct  and 
variant. 

But  the  counsel  for  appellee  insists,  that  the  provisions 
of  the  Code  reheve  the  case  from  the  rule  of  the  common 
law.  Under  sections  2227  and  2228,  aU  pleadings  are 
required  to  be  as  brief  as  is  consistent  with  perspicuity  and 
'the  representation  of  the  facts  or  matters  to  be  put  in  issue 
in  an  intelligible  form,  and  "that  any  pleading,  which  con- 
forms substantially  to  the  schedule  of  forms  attached  to 
this  part,  is  sufficient."  The  complaint  in  this  case,  per- 
haps, would  be  held  sufficient  against  an  endorser  of  such 
a  note  as  is  declared  on,  but  it  is  not  against  an  endorser 
upon  a  note  "payable  at  a  bank,  or  private  banking-house." 
Such  a  note  must  be  declared  on  against  the  parties  thereto 
as  commercial  paper,  and  in  substantial  conformity  to  the 
forms  attached  to  the  Code,  for  such  cases,  so  as  to  present 
"  the  facts  or  matters  to  be  put  in  issue  in  an  intelligible 
form."  Where  the  forms  prescribed  by  the  Code  are  not 
appUcable,  then  the  complaint  must  state  all  the  "  facts 
and  matters  "  necessary  to  show  that  the  plaintiff,  prima 
facie,  is  entitled  to  recover;  and  the  following  authorities 
clearly  indicate  the  proper  practice  to  be  observed  in 
framing  complaints. — Letondal  v.  Huguenin,  26  Ala.  552 ; 
Fickens  v.  Oliver,  29  Ala.  528 ;  Sprowl  v.  Lawrence,  33  Ala. 
674;  City  Council  v.  Taylor,  33  Ala.  116;  NesUtv.  Pearson, 
33  Ala.  668 ;  Punch  v.  Walker,  34  Ala.  494  ;  Alabama  Coal 
Mining  Co,  v.  Brainard,  35.  Ala.  476 ;  Adams  v.  Adams, 
26  Ala.  278;  Browder  v.  Gaston,  30  ib.  611.  The  provisions  of 
chapter  16,  title  1,  part  3  of  the  Code,  wiU  not  aid  or  cure 
the  defects  noticed,  on  appeal* 
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It  results  from  this  exposition  of  the  law,  that  the  court 
erred  in  allowing  the  note  to  be  read  in  evidence  against 
the  objection  of  defendants,  and  in  refusing  the  last  charge 
asked  for  by  them. 

If  the  complaint  should  be  amended  in  the  court  below, 
in  accordance  with  this  opinion,  the  issues  wUl  be  changed, 
and  the  evidence  introduced  will  not  probably  be  again 
offered ;  and  as  all  the  other  assignments  of  error,  which 
may  hereafter  affect  the  case,  apply  to  the  admission  and 
exclusion  of  evidence,  we  deem  it  unnecessary  to  pass  on 
them. 

Let  the  judgment  be  reversed,  and  the  cause  remanded. 


MIMS'  ADM'E  vs.  MIMS. 

[final  SETTLEltfENT  OF  EXECUTOR'S  ACCOUNTS.] 

1.  Liabilily  of  executor  for  interest. — An  executor  is  chargeable  ■with  in- 
terest, on  final  settlement  of  his  accounts,  notwithstanding  he  may 
make  the  statutory  afflda\it  to  relieve  himself,  (Code,  $  1813;)  where 
it  appears  that  he  has  retained  the  funds  of  the  estate  in  his  hands 
for  an  unreasonable  length  of  time,  and  without  sufBcient  excuse;  as 
•where  a  decree  on  partial  settlement  was  rendered  against  him  eleven 
years  before,  for  the  funds  then  in  his  hands,  and  the  only  litigation 
in  which  the  estate  was  interested,  subsequent  to  that  time,  was  a 
controversy  between  the  executor  and  some  of  the  distributees,  in 
which  the  latter  sought  to  charge  him  with  a  slave  which  he  had 
omitted  from  his  inventory. 

2.  Contest  between  executor  and  legatees,  respecting  correctness  of  inventory. 
A  contest  between  the  executor  and  the  legatees,  respecting  the  cor- 
rectness of  the  inventory  returned  by  the  former,  ought  properly  to  be 
made  and  determined  at  a  regular  settlement  of  the  estate,  when  all 
the  parties  interested  would  be  before  the  court ;  yet,  if  an  issue  is 
made  up  between  them  at  any  other  time,  and  decided,  the  proceeding 
will  not  be  held  void  for  want  of  jurisdiction  of  the  subject-matter. 

3.  Allotcance  to  executor  for  costs  and  expenses  of  s^iit. — An  executor  is  not 
entitled  to  a  credit,  on  final  settlement  of  his  accounts,  for  counsel 
fees  and  costs  incurred  and  paid  by  him  in  conducting  a  controversy 
with  some  of  the  legatees,  respecting  the  title  to  a  slave,  which  the 
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executor  claimed  in  his  own  right,  aud  which  the  legatees  sought  to 
make  him  include  in  his  inventory. 

.  Prenuvipiion  in  favor  of  judgment. — In  a  probate  case,  where  the  cor- 
rectness of  the  ruling  of  the  court  below  depends  on  the  proof,  and 
the  record  does  not  set  out  all  the  evidence  that  was  adduced,  the  ap- 
pellate court  will  presume  that  the  decision  of  the  court  below  was 
justified  by  the  evidence. 

Appeal  from  the  Probate  Court  of  Monroe. 


In  the  matter  of  the  estate  of  Britton  Mims,  deceased, 
on  final  settlement  of  the  accounts  and  vouchers  of  the 
deceased  executor,  Stanford  Mims,  by  his  administrator, 
John  DeLoach.  The  testator  died  in  July,  1845.  The  time 
of  the  executor's  death  is  nowhere  stated  in  the  record.  A 
partial  settlement  was  made  by  the  executor  in  July,  1850, 
and  another  in  December,  1861.  The  final  settlement,  from 
which  this  appeal  was  prosecuted,  was  made  in  September, 
1864.  The  opinion  of  the  court  contains  a  sufficient  state- 
ment of  the  material  facts. 

B.  C.  ToKEEY,  for  the  appellant. 
J.  W.  Posey,  contra. 

JUDGE,  J. — ^We  will  first  dispose  of  the  question  involv- 
ing the  correctness  of  the  several  rulings  of  the  court  be- 
low, which  resulted  in  charging  the  executor  with  interest, 
notwithstanding  he  sought  to  relieve  himself  therefrom  by 
the  statutory  affidavit ;  and  we  will  consider  this  question 
without  reference  to  the  sufficiency  of  the  affidavit,  which 
was  excepted  to,  on  the  ground  that  it  did  not  meet  the  re- 
quirements of  section  1813  of  the  Code. 

It  appears  that  the  testator,  by  his  will,  bequeathed  cer- 
tain specific  property  to  particular  persons,  and  directed 
that  all  the  balance  of  his  estate  should  be  sold  on  a  credit 
of  nine  months,  and  the  proceeds  divided  amongst  all  his 
children.  The  will  was  admitted  to  probate  in  the  month 
of  August,  1845.  The  first  partial  settlement  of  which 
there  is  any  mention,  was  made  in  July,  1850,  near  five 
years  after  the  date  of  the  probate  of  the  will.  On  that 
settlement,  there  was  a  balance  declared  against  the  execu- 
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tor  of  more  than  seven  thousand  dollars.  The  next  partial 
settlement  was  made  in  December,  1861 ;  more  than  eleven 
years  after  the  first  had  been  made,  and  more  than  sixteen 
years  after  the  date  of  the  probate  of  the  will.  It  was  on 
the  last  partial  settlement,  that  the  executor  endeavored  to 
exonerate  himself  from  the  interest  on  four  thousand  dol- 
lars of  the  balance  which  had  been  ascertained  to  be  in  his 
hands  on  the  first  settlement ;  he  claiming  that,  from  July, 
1860,  he  had  retained  the  money,  and  had  not  used  it  for 
his  own  benefit. 

There  does  not  appear  to  have  been  any  litigation  pend- 
ing against  the  estate,  rendering  it  probable  that  the  money 
would  be  needed ;  and  we  have  looked  ui  vain  through  the 
record  for  some  good  reason  for  this  long  retention  of  it. 
It  is  contended  by  counsel  that  a  contest  was  pending  during 
the  whole  period,  in  the  probate  court,  on  a  suggestion  that 
the  executor  had  omitted  to  return  in  his  inventory,  as  the 
property  of  the  estate,  a  slave  named  John,  who  was  claimed 
by  the  executor  as  his  own  propeity ;  and  further,  that 
Wright  Mims,  one  of  the  legatees  named  in  the  will,  had 
died,  and  that  there  was  doubt  as  to  whether  his  children 
would  be  entitled  under  the  law  to  the  legacy  which  had 
been  bequeathed  to  their  deceased  father,  the  legatee  hav- 
ing died  before  the  testator ;  and  that,  for  these  reasons, 
the  executor  had  set  apart  and  retained  the  four  thousand 
dollars.  These  reasons  are  wholly  insufficient.  No  matter 
in  whose  favor  the  contest  as  to  John  might  have  termi- 
nated, no  necessity  could  have  been  created  by  it,  for  the 
use  of  the  funds  of  the  estate ;  and  the  costs  of  the  pro- 
ceeding could  not  have  been  a  proper  charge  against  the 
estate,  as  is  hereinafter  decided.  The  pendency  of  this 
controversy  might  have  been  good  cause  for  not  making  a 
final  settlement  of  the  estate,  though  a  partial  settlement 
and  distribution  of  the  fund  might  have  been  made ;  and  as 
to  the  question  whether  the  legacy  to  Wright  Mims  had 
lapsed  or  not,  it  was  the  duty  of  the  executor  to  have  had 
this  determined  within  a  reasonable  time  after  the  probate 
of  the  wiU.  But  there  seems  to  have  been  no  litigation,  if 
there  was  any  serious  doubt  upon  this  question,  until  the 
settlement  in  December,  1861,  when  it  was  brought  before 
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the  court,  and  decided,  and  no  exception  taken.  Under 
the  circumstances  of  this  case,  it  could  not  be  tolerated, 
by  any  principle  of  law  or  equity,  that  the  interest  in  ques- 
tion should  not  be  charged.  Executors  and  administra- 
tors are  trustees,  and  must  be  faithful  in  the  execution  of 
their  trusts.  If  they  retain  money  unreasonably,  after  they 
ought  to  pay  it  out  to  the  rightful  claimants,  or  to  account 
to  the  court,  they  are  guilty  of  a  breach  of  trust ;  and  this, 
though  no  actual  use  be  made  of  the  money. — 2  Lomax  on 
Executors,  339,  341,  and  authorities  there  cited.  We  un- 
dertake to  lay  down  no  general  rule  by  which  executors  or 
administrators  are  to  be  charged  with  interest,  notwith- 
standing they  may  make  the  statutory  affidavit.  Each 
particular  case,  as  to  this,  must  be  governed  by  its  own  cir- 
cumstances. In  Pearson  and  Wife  v.  Darrington,  (32  Ala. 
227,)  the  administrator  was  held  to  be  chargeable  with  in- 
terest, although  the  statutory  affidavit  had  been  made. 

The  view  we  have  taken  above,  renders  it  unnecessary  to 
decide  upon  the  sufficiency  of  the  affidavit  in  this  case,  or 
to  pass  upon  the  rulings  of  the  court  below  on  either  of  the 
settlements,  relating  to  the  item  of  interest;  and  it  dis- 
poses of  the  first,  second,  third,  fourth,  fifth,  and  sixth 
assignments  of  error. 

[2.  j  In  July,  1848,  a  suggestion  was  made  to  the  orphans' 
court  of  the  county  in  which  the  administration  of  the 
estate  was  pending,  by  a  portion  of  the  legatees,  that  the 
executor  had  omitted  to  return  in  his  inventory  two  prom- 
issory notes,  which  purported  to  have  been  executed  by 
the  said  executor,  to  the  said  testator  in  his  life-time. 
The  executor  appeared,  and  denied  that  he  should  be 
charged  with  the  notes.  An  issue  was  then  formed,  and 
tried  by  a  jury,  both  sides  being  represented  by  counsel ; 
and  the  verdict  of  the  jury  was,  that  the  executor  did  owe 
the  amount  of  said  notes.  The  court  thereupon  ordered,  that 
he  should  be  charged  with  the  same  ;  which  was,  in  legal 
effect,  an  order  that  they  should  be  charged  against  the 
executor  in  his  inventory.  The  executor  thereupon  moved 
the  court  for  a  new  trial,  which  was  granted  as  to  one  of 
the  notes,  upon  condition  that  the  executor  should  agree  to 
charge  himseK  with  the  other.    A  day  in  October  follow- 
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ing  was  then  fixed  by  the  court,  for  the  new  trial.  In  Octo- 
ber, the  parties  again  appeared  before  the  court,  and  formed 
an  issue,  similar  to  the  one  above  stated,  relating  to  the 
note  on  which  the  new  trial  had  been  granted.  The  issue 
was  submitted  to  a  jury,  and  decided  against  the  executor ; 
and  an  order  was  made  by  the  court,  the  legal  effect  of 
which  was,  that  the  executor  should  also  be  charged  in  his 
inventory  with  this  note.  The  above-mentioned  proceed- 
ings, it  appears,  were  disconnected  from  any  settlement  of 
the  estate.  On  the  final  settlement  of  the  accounts 
of  the  deceased  executor,  by  his  administrator,  the 
amount  of  these  notes,  with  interest,  was  charged  in 
the  account  agaiust  the  deceased  executor ;  and  it  is  now 
contended  that  the  orphans'  court  had  no  jurisdiction  in 
the  proceedings  above  named,  because  of  their  having  been 
disconnected  from  any  settlement  of  the  estate. 

This  court  decided,  at  an  early  period,  that  of  such  a 
proceeding,  on  the  settlement  of  an  estate,  the  orphans' 
court  had  ample  jurisdiction. — Dobbsv.  Cockerliam! s  Distrib- 
utees, 2  Porter,  328.  And  more  recently,  in  a  case  which 
was  three  times  before  this  court,  in  which  was  involved  the 
identical  question  here  presented,  the  action  of  the  court 
each  time  upon  the  case  was  equivalent  to  an  assertion  that 
the  court  below  had  jurisdiction  of  the  subject-matter,  al- 
though disconnected  from  a  settlement  of  the  estate. — 31ims 
V.  Sturdevant,  36  Ala.  636.  In  the  case  last  cited,  the  ques- 
tion of  jurisdiction  was  distinctly  made,  but  not  decided ; 
the  court  holding  that  the  previous  decisions  in  the  case 
had  virtually  asserted  the  jurisdiction  of  the  court  below, 
ajid  that  such  being  the  law  of  the  case,  the  court  was 
bound  by  it. 

It  would  have  been  more  regular,  and  doubtless  the  bet- 
ter practice,  for  the  contest  as  to  the  truth  of  the  inventory 
in  the  particulars  specified  to  have  been  made  and  deter- 
mined at  a  settlement  of  the  estate,  when  aU  the  parties 
in  interest  would  have  been  represented,  and  concluded 
by  the  proceedings.  But  the  fact  that  aU  the  proper 
parties  were  not  before  the  court,  could  not  affect 
the  jurisdiction  as  to  the  subject-matter.  And  from  the 
ample  jurisdiction  which  the  orphans'  court  had,  in  all 
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matters  pertaining  to  the  administration  of  estates  ; 
and  there  having  been  no  statute  limiting  the  exer- 
cise of  its  jurisdiction  in  a  contest  of  the  truth  *oi  an 
inventory  to  the  time  of  a  settlement  of  the  estate,  we  feel 
constrained  to  hold,  that  its  action,  in  the  proceedings  be- 
fore named,  was  not  void  for  the  want  of  jurisdiction. 
Consequently,  the  probate  court  did  not  err,  in  charging  in 
the  account  against  the  deceased  executor  the  amount  of 
the  two  notes  with  interest ;  and  we  cannot  say  from  the 
record,  that  more  than  the  proper  amount  of  interest  was 
charged. 

[3.J  The  executor  had  contested  with  some  of  the  lega- 
tees, in  the  probate  court,  on  an  issue  as  to  the  truth  of  his 
inventory,  by  reason  of  his  having  omitted  to  return  therein, 
as  the  property  of  the  estate,  a  slave  named  John,  who  was 
claimed  by  the  executor  as  his  own  property.  On  the  set- 
tlement of  the  accounts  of  the  deceased  executor,  his  ad- 
ministrator moved  the  court  to  be  allowed  a  credit  for 
counsel  fees  and  costs,  which  had  been  paid  by  the  executor, 
in  conducting  the  contest  to  establish  his  own  right  to  the 
slave.  It  is  difficult  to  conceive  of  any  correct  principle  on 
which  this  credit  should  have  been  allowed.  The  expenses 
were  incurred  in  Utigation  for  the  benefit  of  the  executor 
personally,  and  against  the  interests  of  the  estate ;  and  the 
court  did  not  err  in  refusing  to  allow  the  credit. — Anderson 
V.  Anderson,  37  Ala.  683  ;  19  Ala.  268. 

[4.]  On  the  same  settlement,  the  legatees  moved  the 
court  to  charge  in  the  account  against  the  deceased  executor 
the  amount  of  the  hire  for  several  years  of  certain  slaves, 
and  proved  the  value  of  the  hire.  The  administrator  re- 
sisted this  motion,  and  introduced  in  evidence  the  will  of 
the  testator,  by  which  it  appeared  that  slaves  of  the  same 
names  had  been  bequeathed  to  the  wife  of  the  testator  for 
Hfe,  and  at  her  death  to  his  daughters ;  and  also  proved 
that  the  widow  of  the  testator,  within  twelve  months  from 
the  date  of  the  probate  of  the  will,  had  filed  in  the  probate 
court  her  written  dissent  therefrom.  The  court  ruled  in 
favor  of  the  legatees  on  this  motion.  The  bill  of  exceptions 
does  not  state  that  the  evidence  set  out  therein  was  all  the 
evidence  that  was  introduced  on  the  hearing  of  the  motion ; 


722  ALABAMA. 


Marston  v.  Rowe. 


and  it  is  a  well-settled  rule,  that  in  such  case,  error  cannot 
be  imputed  to  the  court  below,  the  legal  intendment  being, 
that  there  was  other  and  sufficient  testimony  before  the 
court  to  justify  its  ruling. —  Ward  v.  Cameron  s  AdmWs, 
37  Ala.  691 ;  McLemore  v.  Nuckolls,  37  Ala.  662  ;  Morgan 
V.  Morgan,  35  Ala.  303. 

It  might  be  held,  if  the  question  was  properly  presented, 
that  when  one  to  whom  a  life-estate  in  property  is  given  by 
will,  with  remainder  over,  waives,  or  from  any  other  cause 
does  not  take  the  Hfe-interest,  that  the  remainder  is  accel- 
erated, and  vests  in  possession  immediately ;  but  we  make 
no  decision  on  this  point,  it  not  being  properly  presented 
by  the  record. 

Having  disposed  of  all  the  assignments  of  error,  it  re- 
sults from  what  we  have  said  that  the  decree  of  the  pro- 
bate court  must  be  affirmed. 


i 


MAESTON  vs.  ROWE. 

[bill  in  equity  for  removal  of  cloud  from  title  to  land.] 

1.  Title  iy  presmption. — Possession  for  more  than  twenty  years,  with 
claim  of  title  under  a  vendor's  bond,  with  the  knoAvledge  and  acqui- 
escence of  the  executors  and  devisees  of  the  deceased  A^eudor,  gives  a 
title  by  prescription,  such  as  a  court  of  equity  will  protect,  as  against 
tlie  devisees  or  any  one  claiming  under  tlieni,  irresi)ective  of  the  va- 
lidity of  the  bond. 

2.  Removal  of  cloud  from  title. — A  party  who  has  a  perfect  title  by  pre- 
scription to  land,  a  part  of  which  is  in  the  actual  possession  of  anotlier, 
may  come  into  equity  to  remove  a  cloud  on  his  title,  which  is  caused 
by  the  assertion  of  title  on  the  part  of  the  person  thus  in  possession, ' 
and  the  registration  of  the  sherififs  deed  under  which  he  claims. 

Appeal  from  the  Chancery  Court  at  Mobile. 
Heard  before  the  Hon.  N.  W.  Cocke. 

The  bill  in  this  case  was  filed,  on  the  20th  February, 
1861,  by  Charles  A.  Marston,  against  Nancy  Eowe,  and 
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Thomas  Gleason ;  and  alleged  the  folio  wing  facts :  In  1831, 
Andrew  Dexter  loaned  or  advanced  one  hundred  and  fifty 
dollars  to  Joshna  Collins,  to  enable  the  latter  to  enter  a  quar- 
ter-section of  land,  to  which  he  had  pre-emption  right  under 
the  acts  of  congress,  under  an  agreement  that  the  land 
should  be  divided  equally  between  them ;  and  Collins  exe- 
cuted to  him  a  penal  bond,  which  recited  the  agreement, 
and  was  conditioned  for  the  faithful  performance  thereof 
on  his  part  so  soon  as  a  patent  for  the  land  was  obtained. 
"From  the  execution  of  said  bond,  the  west  half  of  said 
land  was  treated  and  recognized  by  said  Collins  as  the 
property  of  said  Dexter,  Collins  claiming  only  the  east 
half."  A  patent  was  issued  for  the  land ;  but  Collins  died, 
in  1832,  without  having  conveyed  to  Dexter  the  west  half 
according  to  the  stipulations  of  the  bond.  By  his  last  will 
and  testament,  which  was  duly  admitted  to  record,  said 
Collins  devised  all  his  "right,  claim,  interest,  and  title,"  in 
and  to  said  quarter- section  of  land,  to  his  two  sons,  Joshua 
and  Christopher  Collins.  After  his  death,  "the  division  of 
the  land  as  agreed  between  him  and  Dexter,  and  Dexter's 
right  to  the  west  half,  was  recognized  and  observed  by  all 
his  children,  heirs,  and  executors,  who  only  claimed  that 
his  title  and  interest  related  to  the  east  half ;  and  said  de- 
visees and  children  continued  to  recognize  and  acknowledge 
Dexter's  title  to  the  west  half  during  his  Hfe,  and  he  held 
possession  thereof  until  his  death."  Dexter  and  the  de- 
visees of  Collins  surveyed  their  respective  portions  of  the 
land,  and  divided  them  into  lots ;  "all  which  things  were 
done  by  said  Dexter  with  the  full  knowledge  of  said  devisees, 
and  of  their  sister,  Nancy  Eowe."  On  the  20th  October, 
1836,  Dexter  sold  and  conveyed  a  portion  of  his  land  to 
one  Darling  Collins,  who  was  a  son  of  said  Joshua  Collins, 
jr.,  and  who,  on  the  16th  May,  1837,  sold  and  conveyed  to 
Newton  St.  John.  On  the  18th  February,  1851,  St.  John 
sold  and  conveyed  to  Peter  Conroy ;  and  on  the  2d  August, 
1852,  the  land  was  sold  under  execution  against  Conroy, 
and  purchased  by  one  Joseph  Elea,  who  sold  and  conveyed 
to  WilHam  Ailing  on  the  13th  March,  1854 ;  and  on  the 
20th  December,  1859,  said  Ailing  sold  and  conveyed  to  the 
complainant.    These  deeds  were  all  duly  recorded,  and 
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possession  of  the  land  was  held  under  them ;  the  several 
purchasers  having  "paid  the  taxes  from  the  dates  of  their 
respective  purchases,  kept  off  trespassers,  controlled  the 
land  as  their  own,  and  recognized  by  the  public  as  the 
owners,  though  they  never  actually  enclosed  or  lived  on  said 
land."  In  October,  1858,  Nancy  Rowe,  confederating  with 
Thomas  Gleason,  and  being  in  possession  of  five  or  six 
acres  of  the  land,  procured  an  execution  to  be  issued  on  an 
old  judgment  against  Joshua  and  Christopher  Collins,  and 
levied  on  the  land.  She  became  herself  the  purchaser  at 
the  sale,  and  received  the  sheriff"s  deed,  which  she  had  duly 
recorded,  and  under  it  asserted  title  to  the  whole  lot.  The 
bill  charged,  "that  whatever  title  or  interest  Nancy  Bowe 
may  have  acquired  by  her  said  purchase,  if  any  at  aU,  she 
holds  in  trust  for  complainant ;  and  that  her  said  purchase, 
and  the  registration  of  her  said  deed,  throws  a  cloud  over 
his  title,  and  embarrasses  it  and  the  sale  of  the  land."  The 
prayer  of  the  bill  was,  "that  said  Nancy  Rowe  and  Thomas 
Gleason  may  be  compelled  to  surrender  the  possession  of 
said  land  to  complainant ;  that  the  title  of  said  Nancy  Rowe 
may  be  divested  out  of  her,  and  the  legal  title  to  said  land 
be  vested  in  complainant";  and  for  other  and  further  reUef. 
The  chancellor  dismissed  the  bill,  for  want  of  equity,  on 
the  ground  that  the  contract  between  Andrew  Dexter  and 
Joshua  Collins,  as  evidenced  by  the  bond  of  the  latter, 
which  was  made  an  exhibit  to  the  bill,  was  void,  as  being 
contrary  to  the  pre-emption  laws  ;  citing  Tenison  v.  3Iartin, 
(13  Ala.  21,)  and  Dial  v.  Hair,  18  Ala.  798.  The  chancel- 
lor's decree  is  now  assigned  as  error. 

R.  H.  &  J.  L.  Smith,  for  appellant. 
John  Hall,  cmitra. 

JUDGE,  J. — If  the  equity  of  the  bill  depended  upon  the 
validity  of  the  bond  from  Joshua  Collins,  the  elder,  to  An- 
drew Dexter,  and  its  validity  could  be  assailed  after  the 
lapse  of  more  than  twenty  years  from  the  date  of  its  exe- 
cution and  delivery,  there  would,  perhaps,  be  no  error  in  the 
decree  of  the  chancellor.  But  the  equity  of  the  bill, 
though  remotely  connected  with  the  bond,  is  wholly  extra- 
neous from  the  question  of  its  validity. 
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In  considering  the  demurrer  for  the  want  of  equity,  all 
the  allegations  of  the  bill  are  to  be  taken  as  true.  From 
them  it  appears  that  the  possession  of  the  land  in  question 
by  Dexter  commenced,  under  the  bond,  in  1831 ;  that  there 
was  continuous  possession,  control,  and  ownership,  by  him- 
self, and  those  claiming  under  him,  for  a  period  of  more 
than  twenty  years  before  the  accrual  of  the  title  of  Nancy 
Rowe ;  and  that  all  this  was  with  the  fuU  knowledge  and 
acquiescence  of  Joshua  CoUins,  the  younger,  and  Christo- 
pher Collins,  whose  title  Nancy  Kowe  purchased  at  a 
sheriff's  sale  of  the  property,  and  of  all  the  heirs  and 
devisees  of  Joshua  Collins,  the  elder,  including  Nancy 
Rowe  herself.  Under  these  cii'cumstances,  the  ordinary 
statute  of  limitations  would  perfect  a  title  in  the  appellant, 
irrespective  of  the  legal  presumption  arising  from  twenty 
years'  possession,  which  is  more  general  in  its  operation 
than  statutory  bars. — Mc  Arthur  v.  Cairre's  Ad7rirs,S2A\a,.  75. 

In  the  aspect  in  which  the  case  is  presented,  we  need  not 
discuss  with  particularity  what  constituents  of  an  adverse 
possession  are  necessary  to  operate  a  disseizin,  and  sustain  a 
prescription.  It  is  averred  in  the  bill,  that  the  appellant, 
and  those  under  whom  he  claims,  "  never  actually  enclosed, 
or  Uved  upon  the  land ;"  yet  the  allegations  show  what  the 
law  would  regard  as  a  possession,  for  the  purpose  of  the 
statute  of  Hmitations  at  least ;  and  it  is  also  averred,  that 
Nancy  Rowe,  and  those  under  whom  she  claims,  had  actual 
notice  of,  and  acquiesced  in,  the  adverse  possession  and 
claim  of  title  of  Dexter  and  those  holding  under  him,  with 
fuU  knowledge  of  all  the  circumstances. — Brown  v.  Cock- 
erell,  83  Ala.  88 ;  also,  Herbert  v.  Hanrick,  16  Ala.  581 ; 
Farley  v.  Smith,  at  January  term,  1863. 

[2.]  The  next  question  is,  as  to  the  right  of  the  appellant 
to  rehef,  on  account  of  the  alleged  cloud  upon  his  title.  The 
bill  avers,  that  Nancy  Rowe  has  had  the  conveyance  of  the 
premises  from  the  sheriff  to  her,  recorded ;  and  that 
although  she  is  in  actual  possession  of  but  five  or  six  acres, 
yet  she  claims  the  whole  of  the  land,  under  the  deed,  and 
thereby  casts  a  cloud  upon  appellant's  title.  It  is  now  fully 
established,  that  a  court  of  equity  has  jurisdiction,  to  set 
aside  deeds,  and  other  legal  instruments,  which  are  a  cloud 
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upon  the  title  to  real  estate,  and  to  order  them  to  be  deliv- 
ered up  and  csLncelled.— Petit  v.  Shepherd,  5  Paige,  501.  In 
the  language  of  Judge  Story,  "If  an  instrument  ought  not 
to  be  used  or  enforced,  it  is  against  conscience  for  the  party 
holding  it  to  retain  it ;  since  he  can  only  retain  it  for  some 
sinister  purpose." — 2  Story's  Eq.  §  700.  See,  a].so,*Lyde  v. 
Hunt,  11  Ala.  295 ;  Burt  v.  Gassety,  12  Ala.  734 ;  Smith  v. 
Pearson,  24  Ala.  355 ;  Hunt  &  Frowner  v.  Acre  &  Johnson, 
28  Ala.  580.  The  registration  of  the  deed  in  this  case,  and 
the  claim  of  title  under  it,  casts  a  shade  upon  the  title  of 
appellant,  which  it  is  his  right  to  have  removed,  as  it  is' 
calculated  to  impair  the  market  value  of  his  estate. 

The  decree  of  the  chancellor  is  reversed,  and  the  cause 
remanded. 


HOWAED  vs.  GILBEKT. 
[bill  in  equity  for  removal  and  appointment  of  trustees.] 

1.  Appointment  of  'trustee  hy  register  in  chancery. — Neither  the  act  of 
1843,  (Clay's  Digest,  350,  §  33,)  nor  the  act  of  1846,  (Session  Acts, 
1845-6,  p.  16,)  authorized  the  appoiutment  of  a  trustee  by  a  register 
in  chancery,  under  a.  petition  which  simply  alleged  that  the  trustee 
in  Georgia,  where  the  trust  was  created,  was  desirous  of  delivering 
the  property  to  a  trustee  appointed  here  ;  consequently,  such  aijpoint-' 
ment  is  void  for  want  of  jurisdiction. 

2.  When  cestuis  que  trust  may  come  into  equity,  and  what  relief  they  may 
ohtain. — Where  a  bill  is  filed  by  the  beneficiaries  under  an  express 
trust,  praying  for  the  removal  of  tho  alleged  trustee,  the  appoiut- 
ment of  another  trustee  in  his  stead,  an  account,  and  general  relief; 
and  shows  on  its  face  that  the  appointment  of  the  alleged  trustee  is 
absolutely  void,  it  may  nevertheless  be  maintained  against  him,  as  if 
filed  to  recover  the  trust  property  wrongfully  in  his  possession,  and 
to  have  a  trustee  appointed  to  execute  the  trust. 

3.  When  husband  may  join  tvith  wife  in  bill;  presumed  existence  of  com- 
mon law  elsewhere. — At  common  law,  (which,  in  the  absence  of  proof 
to  tho  contrary,  is  presumed  to  exist  in  another  State,(  if  the  wife's 
distributive  share  of  a  decedent's  estate  was  settled,  by  a  decree  in 
equity,  on  trustees  for  her  and  her  children,  without  excluding  the 
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husband's  marital  rights,  he  had  such  an  interest  in  the  trust  prop- 
erty as  -would  authorize  him  to  join  with  his  wife  and  children  in  a 
bill  to  recover  it  from  one  who  wrongfully  had  possession  of  it,  and 
to  have  a  trustee  appointed. 

Appeal  from  the  Chancery  Court  of  Russell. 
HearS  before  the  Hon.  James  B.  Claek. 

The  bill  in  this  case  was  filed,  on  the  11th  June,  1859, 
by  Benjamin  Howard,  Keron  H.  Howard,  his  wife,  and 
their  four  children,  against  William  E.  Gilbert,  Samuel  Ray, 
and  Emily  P.  Ray.  Its  object  was  to  compel  an  account 
of  certain  trust  property  in  said  Gilbert's  hands  as  trustee, 
to  have  him  removed  from  the  trust,  and  another  trustee 
(or  receiver)  appointed  in  his  stead ;  and  it  also  prayed  for 
an  injunction,  to  prevent  said  Gilbert  from  removing  with 
the  property  beyond  the  limits  of  the  State,  and  for  other 
and  further  relief  as  the  equity  of  the  case  might  require. 

WiUiam  E.  Gilbert  and  Mrs.  Ray  were  the  children  of 
Mrs.  Howard  by  a  former  husband.  In  1838,  one  David  J. 
Britt,  who  was  a  brother  of  Mrs.  Howard,  died  in  Georgia, 
(where  all  the  parties  then  resided,)  intestate,  and  leaving 
as  his  heirs- at-law  his  six  brothers  and  sisters  and  his 
father.  A  bill  in  equity  was  there  filed  for  the  distribution 
of  his  estate,  under  which  which  a  decree  was  rendered,  on 
the  verdict  of  a  jury,  on  the  21st  December,  1839,  dividing 
the  negroes  and  other  property  into  seven  equal  portions, 
and  allotting  one  portion  to  each  of  the  parties  in  interest ; 
the  verdict  directing  Mrs.  Howard's  portion  to  be  allotted 
"  to  Thomas  Livingston  and  Hugh  Watts,  (selected  by  the 
parties,)  as  trustees  for  the  use  of  Keron  H.  Howard  and 
her  children  that  she  now  has,  or  may  hereafter  have." 
Watts  refused  to  act  as  trustee,  but  Livingston  accepted  the 
trust,  received  the  trust  property  into  his  possession,  and 
continued  to  manage  and  control  it,  until  some  time  in 
February,  1848,  when  he  transferred  it  to  said  WiUiam  E. 
Gilbert,  who  had  been  appointed  trustee  in  his  stead  by 
the  register  in  chancery  at  Crawford,  in  Russell  county, 
Alabama. 

The  order  appointing  Gilbert,  and  the  petition  asking  his 
appointment,  are  nowhere  set  out  in  the  record,  though  the 
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minute  of  the  testimony  offered  by  the  complainants  speci- 
fies a  copy  of  these  proceedings  as  having  been  read  on  the 
hearing.  The  only  allegation  of  the  bill,  in  reference  to  the 
appointment  of  Gilbert,  is,  that  he  filed  his  petition  before 
the  register  in  chancery,  on  the  3d  February,  1848,  alleging 
"  that  Thomas  Livingston,  of  Muscogee  county,  Georgia, 
had  possQSsion  of  such  trust  property,  and  was  desirous  of 
dehvering  it  to  any  person  appointed  trustee  under  such 
petition,"  and  praying  "the  appointment  of  a  trustee  to 
have  and  to  hold  said  property,  and  to  remove  the  same 
within  the  State  of  Alabama" ;  and  that  said  Gilbert  was 
appointed  trustee  by  the  register  in  chancery,  under  said 
petition,  on  the  7th  February,  1848.  The  bill  alleged, 
that  Gilbert  had  been  guilty  of  various  acts  of  misconduct 
in  his  management  of  the  trust  property,  and  was  about  to 
remove  with  the  property  beyond  the  limits  of  the  State. 
The  prayer  of  the  bill  was,  "  that  an  injunction  issue,  com- 
manding said  Gilbert  to  refrain  from  removing  himself  or 
property  out  of  the  State,  until  the  further  order  of  this 
court,  and  commanding  the  proper  officer  to  take  said  Gil- 
bert into  custody  until  he,shall  give  bond,  with  sufficient 
sureties,  not  to  remove  his  person  or  property  out  of  the 
State  until  the  further  order  of  this  court ;  and  that  the 
said  Gilbert  account  fully  and  fairly  concerning  the  said 
trust  property ;  and  that  the  said  Gilbert  be  removed  from 
said  trusteeship ;  and  that  a  receiver  be  appointed"  ;  and 
for  other  and  further  reHef,  according  to  the  equity  of  the 
complainants'  case. 

Kay  and  wife,  who  were  made  defendants  on  an  allega- 
tion that  they  refused  to  join  as  complainants  in  the  bill, 
filed  an  answer,  disclaiming  all  interest.  Gilbert  also  filed 
an  answer,  denying  all  the  charges  of  misconduct  on  his  part 
as  trustee,  but  admitting  all  the  other  allegations  of  the 
bill.  On  final  hearing,  on  pleadings  and  proof,  the  chan- 
cellor dismissed  the  bill,  on  the  ground  that  the  evidence 
failed  to  establish  any  misconduct  on  the  part  of  Gilbert  as 
trustee ;  and  his  decree  is  now  assigned  as  error. 


Geo.  D.  Hooper,  for  appellants. 
GOLDTHWAITE,  ElCE  &  Semi'LE,  coiitra. 
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A.  J.  WALKER,  C.  J.— William  E.  Gilbert,  the  defend- 
ant, was  appointed  trustee  of  the  specified  trust,  in  1848, 
by  the  register  in  chancery  for  Russell  county.  The  trust 
originated  in  the  State  of  Georgia  ;  and  there  was,  at  tie 
time  of  the  register's  appointment,  an  acting  and  surviving 
trustee  in  Georgia,  appointed  by  a  court  in  that  State.  The 
petition  by  William  E.  Gilbert,  for  his  appointment,  is 
placed  on  the  ground,  that  the  property  of  the  trust  was  in 
the  possession  of  the  trustee  in  Georgia,  and  that  such 
trustee  was  desirous  of  delivering  it  to  any  person  appointed 
under  that  petition.  These  facts  are  alleged  in  the  bill,  and 
admitted  by  Gilbert,  the  only  defendant  who  has  any  inter- 
est, and  does  not  disclaim  all  interest  in  the  suit.  They 
must,  therefore,  be  treated  as  true. 

In  1848,  there  were  only  two  acts  authorizing  a  register 
in  chancery  to  appoint  a  trustee.  Those  were  the  act  of 
1843  (Clay's  Digest,  350,  §  33),  and  the  act  of  1846  (Pam- 
phlet Acts,  p.  16).  The  former  authorized  the  register  to 
appoint,  in  the  event  of  the  death  of  a  trustee.  The  latter 
extends  the  authority,  and  includes  cases  where  the  trustee 
dies,  resigns,  fails,  or  refuses  to  act,  or  removes  beyond  the 
limits  of  the  State.  Neither  of  the  contingencies  presented 
in  these  two  statutes  had  occurred  when  the  register  in 
chancery  made  the  appointment.  The  register,  in  appoint- 
ing a  trustee,  constitutes  a  tribunal  of  special  and  limited 
jurisdiction  conferred  by  statute ;  and  exercising  the  au- 
thority to  appoint  in  any  other  than  the  specified  cases,  his 
decree  is  void. — Gunn  v.  Howell,  27  Ala.  663.  The  order 
appointing  Gilbert  trustee  is  simply  void. 

[2.]  The  defendant  Gilbert  stands,  therefore,  in  the  posi- 
tion of  one  having  without  legal  authority  the  property  of 
the  trust  in  his  possession ;  and  the  bill  may  be  regarded  as 
one  filed  by  a  part  of  the  cestuis  que  tritst,  to  recover  from 
one  wrongfully  holding  the  trust  property,  and  to  obtain  the 
appointment  of  a  trustee  to  execute  the  trust.  In  this  point 
of  view,  the  equity  of  the  bill  is  sustained,  and  the  chan- 
cellor should  not  have  dismissed  it. 

[3.]  The  decree  of  the  Georgia  court,  as  it  is  represented 
in  the  biD,  did  not  vest  a  separate  estate  in  Mrs.  Howard  ; 
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and  her  husband  would  certainly  be  entitled  to  join  with 
her  in  a  suit  to  protect  her  interest  in  the  trust  property. 
The  answer  admits  the  correctness  of  the  bill  in  this  par- 
ticular. The  common  law  must  be  presumed  to  prevail  in 
Georgia ;  and  under  it,  the  husband  certainly  had  an  inter- 
est, such  as  to  justify  the  joining  him  as  a  complainant. 
Decree  reversed,  and  cause  remanded. 


WATEBS  vs.  COKEE. 

[final  settlement  of  guardian's  accounts.] 

1.  When  appeal  lies. — An  appeal  does  not  lie  from  an  order  of  the  pro* 
bate  court,  rendered  on  final  settlement  of  a  guardian's  accovTnts,  in 
these  words :  "  It  appears  that  said  guardian  is  chargeable  with  the 
sum  of  $127  50,  and  is  entitled  to  credit  for  the  sum  of  $140  50,  leav- 
ing a  balance  due  said  guardian  on  said  settlement  of  $13 ;  and  it  is 
therefore  ordered,  that  the  account-current,  as  stated,  be  recorded 
and  placed  on  file." 

Appeal  from  the  Probate  Court  of  Monroe. 

In  the  matter  of  the  final  settlement  of  the  accounts  and 
vouchers  of  Nathan  Coker,  as  guardian  of  Sarah  Ann  Wa- 
ters, late  Sarah  Ann  Babb.  On  the  settlement,  the  ward 
reserved  several  exceptions  to  the  rulings  of  the  court  on 
different  items  of  the  account  as  stated,  and  she  now  assigns 
these  rulings  as  error.  The  decree  of  the  court  is  in  these 
words  :  "Came  Nathan  Coker,  guardian,  and  also  Needham 
Waters,  in  right  of  his  wife,  Sarah  Babb  (now  Waters),  by 
his  attorney;  and  the  account  being  examined,  audited,  and 
stated,  it  appears  that  said  guardian  is  chargeable  with  the 
sum  of  one  hundred  and  twenty-seven  50-100  dollars,  and 
is  entitled  to  credit  for  the  sum  of  one  hundred  and  forty 
50-100  dollars,  leaving  a  balance  due  said  guardian  on  said 


JANUAEY  TEBM,  1866. Tn 

Waters  v.  Coker. 

settlement  of  thirteen  dollars ;  and  it  is  therefore  ordered, 
that  the  account-current,  as  stated,  be  recorded  and  placed 
on  file.'* 

J.  W.  Posey,  for  the  appellant 
S.  J.  Gumming,  contra. 

Per  Curiam. — The  record  in  this  case  shows,  that  no  final 
decree  has  been  rendered ;  consequently,  the  appeal  must 
be  dismissed  at  the  cost  of  the  appellant. 


INDEX. 


ACCOUNT. 

1.  What  i8  open  account. — A  demaad  for  money  collected  by  plain- 
tiff, on  a  judgment  in  favor  of  himself  and  defendant's  intestate, 
jointly,  is  not  an  open  account  within  the  statute  of  limitations 
of  1816  (Clay's  Digest,  328,  $  88).— Bradford  v.  Barclay  and  Wife..     33 

ACTION. 

1.  Wlien  action  lies  hetiveen  owners  of  adjacent  lands,  for  injuries  caused 
by  excavations. — It  is  a  settled  principle  of  common  law,  which 
was  also  recognized  and  protected  by  the  civil  law,  that  every 
man  has  a  riglit  to  lateral  support  for  his  land  from  the  adjacent 
lands  of  other  proprietors,  and  that  the  latter  cannot  impair  or 
destroy  this  right  by  excavations  on  their  own  lands ;  but  this 
principle  applies  only  to  the  land  itself  in  its  natural  state,  and 
does  not  extend  to  the  house,  or  other  artificial  structures  thereon 
erected,  which  increase  the  lateral  pressure  on  the  adjacent  lands ; 
yet,  if  a  person  making  a  lawful  excavation  on  his  own  land,  per- 
forms the  work  so  negligently  and  unskillfuUy  that  injury  thereby 
results  to  the  land  or  house  of  an  adjacent  proprietor,  he  is  liable 
to  an  action  for  damages  at  the  suit  of  the  injured  person. — Moody 

V.  McClelland 45 

2.  When  and  tvhat  action  lies  between  tenants  in  common. — An  action 
on  the  case  lies,  and  is  the  proper  remedy,  in  favor  of  one  tenant 
in  common  of  a  party- wall,  against  his  co-tenant,  for  an  injury  to 
the  wall,  and  to  the  plaintifl  's  house  of  which  it  is  formed  a  part, 
caused  by  the  negligent  or  unskillful  manner  in  which  the  de- 
fendant made  an  excavation  on  hisownlot 45 

3.  Wlien  action  lies  to  recover  money  paid  by  mistake. — If  an  adminis- 
trator in  chief  pays  a  claim  which  is  alleged  to  be  due  from  his 
intestate's  estate,  in  ignorance  of  the  fact  that  it  has  been  already 
paid,  and  is  allowed  a  credit  for  the  payment  on  final  settlement 
of  his  accounts,  the  money  may  be  recovered  from  the  creditor, 
by  a  succeeding  administrator  de  bonis  non,  in  an  action  for  money 
had  and  received. —  Walker  v.  Mock's  Adm'r 586 

ADMIEALTY  PEOCEEDINGS. 

1.  Sufficiency  of  libel. — A  libel  in  admiralty,  to  enforce  a  statutory 
lien  against  a  steamboat  for  services  rendered,  (Code,  $  2692,) 
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must  specify  the  nature  of  the  services,  or  the  capacity  in  which 
they  were  rendered  by  the  libellant,  or  otherwise  show  that  they 
are  within  the  terms  of  the  statute. — Allman  v.  Ripley 351 

2.  Statutory  lien  on  steamboats. — The  lien  on  steamboats  and  other 
vessels,  given  by  statute  in  this  State,  (Code,  §  2692,)  for  work 
done,  or  materials  furnished,  and  for  wages  of  the  officers,  labor- 
ers, and  crew,  does  not  extend  to  a  claim  for  money  loaned  to  the 
master,  to  be  applied  by  him  in  discharge  of  debts  which  were  a 
statutory  lien  on  the  vessel,  and  which  was  so  applied ;  nor  can 
the  person  who  thus  advances  money  to  the  master,  proceed 
against  the  vessel  by  admiralty  process  under  the  statute,  by 
analogy  to  that  principle  of  general  maritime  law,  which  gives  a 
lien  on  the  vessel,  not  only  to  a  person  who  directly  furnishes  nec- 
essary supplies  and  repairs  in  a  foreign  port,  but  also  to  one  who 
advances  money  to  the  master,  on  the  credit  of  the  vessel,  in  a 
case  of  necessity,  to  pay  such  furnisher. — Steamboat  Battle  v. 
Waring 180 

ADVANCEMENT. 

1.  Presumption  of,  and  how  disproved. — When  a  father  sends  a  slave 
home  with  his  newly  married  daughter,  the  law  presumes  that  a 
gift  was  intended,  unless  a  different  intention  is  expressed  at  the 
time  ;  but  this  presumption  may  be  repelled  by  proof  of  the  con- 
temporaneous acts  and  declarations  of  the  grantor,  showing  that 
a  loan  only  was  intended. — Caldwell  v.  Pickens^  Adm'r 514 


ADVERSE  POSSESSION. 

1.  What  constitutes.— 'The  mere  act  of  cutting  and_removing  timber 
from  unenclosed  lands,  for  two  or  three  weeks  each  year,  during 
six  successive  years,  and  again  in  like  manner,  after  an  interval 
of  sixteen  years,  during  three  successive  years,  does  not,  jjer  se, 
constitute  an  adverse  possession,  such  as  will  avoid  a  conveyance 
executed  during  the  interval,  or  support  a  title  by  prescription 
against  a  patent  issued  during  the  interval. — Farley  v.  Smith 38 

2.  None  against  United  States. — There  can  be  no  adverse  possession 
against  the  general  government;  consequently,  the  statute  of 
limitations  does  not  begin  to  run  against  a  person  who  hoi  da 
under  a  patent  from  the  United  States,  before  the  date  of  the 
patent 38 

3.  What  is  color  of  title. — It  is  a  settled  principle  of  law  in  this  State, 
that  a  purchaser  of  lands,  holding  possession  under  a  bond  for 
titles,  and  having  paid  the  purchase-money,  has  color  of  title,  such 
as  will  enable  him  to  defend  under  the  statute  of  limitations,  at 
least  from  thejtime  when,  according  to  the  stipulations  of  the  bond, 
the  title  is  to  be  made ;  but,  under  our  decisions,  it  is  a  doubt- 
ful question,  whether  he  has  such  color  of  title  as  will  vitiate  a 
conveyance  by  the  owner  pending  such  possession 38 

4.  Title  by  prescription. — Possession  for  more  than  twenty  years, 
with  claim  of  title  under  a  vendor's  bond,  with  the  knowledge 
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and  acquiescence  of  the  executors  and  devisees  of  the  deceased 
vendor,  gives  a  title  by  prescription,  such  as  a  court  of  equity  will 
protect,  as  against  the  devisees  or  any  one  claiming  under  th^m, 
irrespective  of  the  validity  of  the  bond. — Mara  ton  v.  Bowe 722 

AGENCY. 

1.  Proof  of  agency. — ^The  acts  of  an  assumed  agent,  unaccompanied 
by  evidence  tending  to  show  the  principal's  knowledge  of,  or 
assent  to  them,  are  not  competent  evidence  to  prove  the  agency; 
but,  where  there  is  any  evidence  tending  to  show  such  knowledge 
or  assent  on  the  part  of  the  principal,  the  acts  of  the  agent  are 
admissible,  in  connection  with  such  evidence  of  knowledge  or 
assent;  and  if  the  acts  of  the  agent  are  of  such  a  nature,  or  so 
continuous  in  their  character,  as  to  furnish  in  themselves  a  reason- 
able ground  of  inference  that  they  must  have  been  known  to  the 
principal,  and  that  he  would  not  have  permitted  the  agent  thus 
to  act  without  authority,  the  acts  themselves  are  competent  evi- 
dence to  prove  the  agency. — Bradford  v.  Barclay  and  Wife 33 

2.  Compensation  of  agent. — ^A  person  to  whom  a  note  is  delivered,  to 
be  handed  by  him  to  an  attorney  for  collection,  thereby  under- 
takes the  performance  of  a  mere  friendly  office,  and  does  not  as- 
sume a  business  agency  for  which  he  is  to  receive  compensation; 
nor  can  he  maintain  a  claim  against  the  estate  of  the  person  from 
whom  he  received  it,  for  compensation  for  services  voluntarily 
rendered  by  him,  in  the  prosecution  of  the  suit,  after  the  death  of 
the  owner,  not  in  execution  of  any  contract. — Morrow  v.  Allison..    70 

ALIEN  ENEMY. 

1.  Virginia  not  alien  enemy  to  Confederate  States;  judicial  notice  of 
public  events. — The  recitals  in  the  preamble  to  the  act  of  the  pro- 
visional congress  of  the  Confederate  States,  approved  May  6th, 
1861,  which  first  recognized  the  existence  of  the  war  between  the 
United  States  and  the  Confederate  States,  and  the  known  history 
of  the  times,  of  which  the  courts  will  take  judicial  notice,  show 
that  Virginia  never  was  an  alien  enemy  to  the  Confederate 
States. —  JVhitworth  v.  Oliver , 286 

AMENDMENT. 

1.  Of  judgment  to  show  acknowledgment  of  service. — Where  service  of 
the  writ  is  acknowledged,  and  judgment  by  default  is  taken,  but 
the  judgment-entry  does  not  show  that  the  acknowledgment  of 
service  was  proved,  there  are  two  modes  of  remedying  the  de- 
fect :  Jst,  by  proving  the  acknowledgment  at  a  subsequent  term ; 
2d,  by  amending  the  judgment  at  a  subsequent  term,  nunc  pro 
tunc,  so  as  to  make  it  show  that  the  acknowledgment  was  in  fact 
proved  at  the  former  term.  But  the  word  service,  entered  on  the 
docket  of  the  former  term,  in  the  handwriting  of  the  presiding 
judge,  is  not,  of  itself,  sufficient  to  authorize  an  amendment  nunc 
pro  tunc;  nor  is  the  affidavit  of  the  plaintiff's  attorney,  to  the 
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effect  that,  at  the  former  term,  "he  proved  the  service  in  the  usual 
mode,  that  is,  by  stating  as  attorney  in  the  case  that  the  defend- 
ant acknowledged  service  ot  the  snmmons  in  his  presence,"  suffi- 
cient to  authorize  the  amendment  in  either  mode. — Hams  v.  Mar- 
tin  556 

2.  Pleading  to  amended  complaint  or  petition. — Where  the  complaint 
(or  petition  in  the  probate  court)  is  amended,  the  defendant  may 
demur  to  it,  or  plead  anew,  without  withdrawing,  or  asking  leave 
to  withdraw,  his  pleas  to  the  original  complaint. — Adams  v.  Ad- 
ams   603 

See  Chancery,  13, 14. 

APPRENTICES. 

1.  Validity  of  infant's  contract  of  apprenticesTiip. — In  this  State,  a  con- 
tract of  apprenticeship,  under  seal,  entered  into  by  an  infant,  is 
voidable  at  his  election. — Clarlc  ^  Co.  v.  Goddard 164 

ATTACHMENT. 

1.  Levy. — An  attachment  for  more  than  fifty  dollars,  returnable  to 
the  circuit  court,  can  be  levied  only  by  a  sheriff. — Brinsfield  v. 
Austin ".  227 

2.  Lien  destroyed  hy  insolvency. — When  a  defendant  in  attachment 
dies,  and  his  estate  is  regularly  reported  and  decreed  insolvent, 
the  lien  of  the  attachment  is  thereby  destroyed. — Lamar  v.  Grun- 

ter 324 

3.  Validity  of  chancery  decree  for  sale  of  attached  lands,  witlwut  proper 
pleadings,  and  without  notice  to  heirs. — Where  a  bill  in  equity  is  filed 

to  compel  a  settlement  of  a  guardian's  accounts,  and  to  charge  a 
surety  on  his  official  bond  with  the  amount  that  may  be  found 
due  from  him ;  and  an  attachment  is  also  prayed  against  the 
surety,  which  is  issued,  and  levied  on  his  land  ;  and,  the  surety 
having  died,  his  estate  is  regularly  reported  and  decreed  insolv- 
ent ;  and  his  administrator  pleads  the  decree  of  insolvency  in  the 
chancery  court ;  and  the  chancellor  proceeds,  without  further 
pleadings  in  the  cause,  to  settle  and  distribute  his  estate  among 
the  several  creditors  who  may  come  in  and  prove  their  debts,  and 
orders  a  sale  of  the  attached  land, — such  decree  of  sale  is  void,  for 
want  of  jurisdiction,  as  against  the  heirs,  who  are  not  shown  to 

have  appeared,  or  to  have  been  notified  of  the  proceedings 324 

4.  Sale  of  goods,  hy  order  of  court,  under  void  attachment,  and  payment 
of  proceeds  to  clerk. — Where  goods,  which  have  been  seized  under 
a  void  attachment,  are  sold  as  perishable  by  order  of  the  court, 
and  the  proceeds  of  sale  are  paid  into  the  hands  of  the  clerk,  the 
defendant  in  attachment  may,  at  his  election,  claim  and  recover 
the  money  as  his  own  ;  but  the  plaintift  in  attachment  has  no 
lien  on  it,  although  he  may  have  prosecuted  his  suit  to  a  valid 
judgment  by  nil  dicit;  nor  has  the  court  any  jurisdiction  to  order 
it  to  be  paid  over  to  the  plaintiff  on  his  judgment,  or  to  be  paid 
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to  tlie  defendant's  landlord  on  a  claim  for  rent;  and  such  orders, 
being  void,  can  not  in  any  way  aftcct  the  rights  of  the  parties. — 
Goldsmith  t>.  Stetson  ^  Co 183 

5.  Notice  to  transferree  or  claimaiU. — Where  the  answer  of  a  gar- 
nishee shows  that  a  third  person  claims  au  interest  in  his  indebt- 
edness to  the  defendant  in  attachment,  no  judgment  can  be  ren- 
dered on  the  answer,  without  first  bringing  in  the  claimant,  in 
the  manner  prescribed  by  the  statute  (Code,  $$  2549-51);  but,  if 
the  claimant  is  duly  notified,  and  makes  default,  the  plaintiff 
nevertheless  can  not  have  judgment  against  the  garnishee,  unless 
the  answer  admits  an  indebtedness  for  which  an  action  of  debt  or 
indebitatus  assunqmit  would  lie. — Mobile  ^-  Ohio  Railroad  Co.  v.  Whit- 
ney 4- Co 468 

6.  What  demands  maybe  reached  by  garnishment ;  rights  and  lien  of 
factors. — Although  a  factor  may  have  a  lien  on  goods  for  storage, 
and  may  have  the  goods  in  his  possession,  he  may  nevertheless 
maintain  an  action  of  debt  or  indebitatus  assumpsit  against  the 
owner  for  the  amount  of  storage;  consequently,  if  the  owner  of 
the  goods  is  summoned,  by  process  of  garnishment,  as  the  debtor 
of  the  factor,  and  his  answer  admits  the  claim  for  storage,  the 
plaintiff  may  have  judgment  against  him  on  the  answer,  al- 
though he  also  states  that  the  goods  are  still  in  the  possession  of 
the  factor 468 

7.  What  defenses  garnishee  may  make. — A  payment,  made  by  the  gar- 
nishee, after  service  of  the  garnishment,  under  an  order  of  court 
in  a  foreign  jurisdiction,  is  no  protection  to  him,  as  against  the 
plaintiff  in  attachment,  unless  he  affirmatively  shows  that  the 
latter  was  a  party  or  jnivy  to  the  foreign  suit 468 

8.  Payment  by  garnishee,  as  defense  to  action  on  note. — In  an  action  on 
a  promissory  note,  by  an  assignee  against  the  maker,  the  defend- 
ant may  show,  under  the  plea  of  payment,  that  judgment  was 
rendered  against  him,  before  the  institution  of  the  suit,  for  the 
amount  due  on  the  note,  under  a  garnishment  against  him  as  the 
debtor  of  a  person  to  whom  it  had  been  transferred,  and  that  he 
has  paid  that  judgment;  and,  to  make  out  this  defense,  may  in- 
troduce the  record  of  the  former  suit,  in  connection  with  parol 
proof  of  the  payment  of  the  judgment  and  the  transfer  of  the 
note. — Moss  v.  Pitts 606 

BAIL. 

1.  Affidavit  by  wife  as  agent. — An  afildavit  to  hold  the  defendant  to 
bail  in  a  civil  action,  (Code,  $  2175,)  may  be  made  by  the  plain- 
tiff's wife,  as  his  agent. — Ex  parte  Harlan 563 

2.  Privilege  from  arrest  by  soldiers  and  officers  in  army. — A  commis- 
sioned officer  in  the  provisional  army  of  the  Confederate  States  is 
not  privileged  from  arrest  under  civil  process,  under  the  act  of 
congress  of  the  United  States  approved  March  3,  1799,  (U.  S. 
Statutes  at  large,  vol.  f,  p.  750,  §  4,)  which  was  continued  in 
force  in  the  Confederate  States  by  the  act  of  the  provisional  con- 
gress approved  February  1,  1861,  nor  under  any  other  statute 
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which  is  of  force  in  this  State ;  and  if  he  can  claim  such  privi- 
lege on  the  ground  of  public  policy  under  the  "  conscript  laws," 
(as  to  which  quceref)  he  must  affirmatively  show  that  he  is  within 
the  provisions  of  said  "  conscript  laws'' 563 

BAILMENTS. 

1.  Rights  and  lien  of  fartora. — Although  a  factor  may  have  a  lien  on 
goods  for  storage,  and  may  have  the  goods  in  his  possession,  he 
may  nevertheless  maintain  an  action  of  debt,  or  indebitatus  as- 
sumpsit, against  the  owner  for  the  amount  of  storage ;  conse- 
quently, if  the  owner  of  the  goods  is  summoned,  by  process  of 
garnishment,  as  the  debtor  of  the  factor,  and  his  answer  admits 
the  claim  for  storage,  the  plaintiff  may  have  judgment  against 
him  on  the  answer,  although  he  also  states  that  the  goods  are 
still  in  the  possession  of  the  factor. — Mobile  4'  Ohio  Railroad  Co. 
V.  Whitney  4-  Co 468 

BILL  OF  EXCEPTIONS. 

1.  When  necessary. — When  the  record  in  a  criminal  case  affirmatively 
shows  that  the  court  submitted  to  the  jury  at  the  same  time  the 
issues  joined  on  the  pleas  of  not  guilty  and  former  acquittal,  in- 
stead of  disposing  of  the  latter  plea  first,  a  bill  of  excejjtions  is 
not  necessary  to  enable  the  prisoner  to  take  advantage  of  the 
error. — Foster  v.  The  State 229 

2 .  Construction  of,  as  to  evidence  set  out  in  record. — Where  the  bill  of 
exceptions,  in  a  probate  case,  recites  that  the  administrator,  on 
final  settlement  of  his  accounts,  "  offered  no  other  e^^dence  in 
support  of  his  account  than  is  filed  with  the  papers  of  said  estate  in 
the  office  of  the  judge  of  probate ;"  and  that  the  court,  in  making 
its  decree,  passed  upon  the  account  and  the  exceptions  thereto, 
"  upon  such  testimony  alone  as  is  filed  with  the  papers  and  record 
of  said  court ;"  but  it  does  not  purport  to  set  out  all  the  evi- 
dence which  was  "  filed  with  the  papers  of  said  estate ;"  and 
there  does  not  appear  to  have  been  any  order  of  court  making 
"  the  testimony  filed  with  the  papers"  a  part  of  the  record, — it  is 
not  affirmatively  shown  that  the  transcript  contains  all  the  evi- 
dence which  was  before  the  probate  court. — Blackwell  v.  Blackwell,  335 

BILLS  OF  EXCHANGE,  AND  PROMISSORY  NOTES. 

1.  Validity  of  note  tfiven  for  money  loaned  by  slave. — A  promissory 
note,  given  for  money  borrowed  from  a  slave  without  the  written 
consent  of  the  master,  is  void,  and  will  not  support  an  action ; 
but,  if  the  money  was  derived  from  the  slave's  earnings,  and  was 
loaned  by  him,  without  the  knowledge  or  consent  of  the  master, 
it  might  be  recovered  by  the  master  in  an  action  for  money  had 
and  received;  yet,  if  the  money  was  loaned  by  a  bailee,  with 
whom  it  had  been  deposited  by  the  slave,  and  a  promissory  note 
taken  payable  to  such  bailee,  the  master  cannot,  as  the  equitable 
or  beneficial  owner,  (Code,  $  2129,)  maintain  an  action  on  the 
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note,  because  no  fiduciary  relation  existed  between  him  and  such 
bailee. — Broadhead  v,  Jones 96 

2.  Construction  of  special  stipulation  in  note. — Where  an  enrolled  con- 
script procured  a  discharge  from  military  service,  in  October, 
1862,  by  putting  in  his  stead  a  substitute  ;  and  executed  to  his 
substitute  a  promissory  note,  with  sureties,  payable  on  the  25th 
December,  1862,  and  containiug  a  stij)ulation  in  these  words: 
"  The  condition  of  the  above  note  is,  that  if  the  conscrip  should 
take  J.  B.  R.,  the  note  to  be  void ;  if  the  conscrip  does  not  take 
him,  this  note  to  remain  in  full  force  and  virtue;"  and  when 
again  enrolled,  in  February,  1863,  was  discharged  on  the  ground 
that  he  was  a  miller, — held,  that  the  condition  on  which  the  note 
was  to  become  void,  had  not  happened.  (Phelan,  J.,  dissenting.) 
Lively  v.  Bobbins 461 

3.  Assignment  of  note  hy  one  of  payees  and  joint  makers. — Where  one 
of  the  payees,  who  is  also  one  of  the  joint  makers  of  a  promissory 
note,  assigns  his  interest  in  the  note  to  the  other  payees,  the  latter 
may,  under  the  provisions  of  the  Code,  (§§  2129,  2143,)  maintain 
an  action  on  the  note,  in  their  own  names,  against  the  other 
maker. —  Willis  v.  Neal.., 464 

4.  Bayment  by  garnishee,  as  defense  to  action  on  note. — In  an  action  on 
a  promissory  note,  by  an  assignee  against  the  maker,  the  defend- 
ant may  show,  under  the  plea  of  payment,  that  judgment  was 
rendered  against  him,  before  the  institution  of  the  suit,  for  the 
amount  due  on  the  note,  under  a  garnishment  against  him  as  the 
debtor  of  a  person  to  whom  it  had  been  transferred,  and  that  he 
has  paid  that  judgment;  and,  to  make  out  this  defense,  may  in- 
troduce the  record  of  the  former  suit,  in  connection  with  parol 
proof  of  the  payment  of  the  judgment  and  the  transfer  of  the 
note. — Boss  v.  Bitts 606 

5.  Variance  in  description  of  note. — Under  a  complaint  which  avers 
that  "the  plaintiff  claims  of  the  defendants  the  sum  of  $3,030, 
due  by  promissory  note  made  by  II.  G.  «fe  H.  T.  H.  on  the  8th 
November,  1853,  and  payable  on  the  Ist  March,  1854,  with  interest 
thereon ;  said  note  being  endorsed  by  defendants  on  the  day 
of  its  date,  and  before  the  same  was  accepted  by  plaintiff,  and 
received  and  held  by  him  on  the  faith  and  credit  of  their  said  en- 
dorsement, they  having  endorsed  the  same  for  the  makers,  and 
thereby  induced  plaintiff  to  accept  the  same ;" — a  promissory 
note  payable  to  plaintiff  "or  order,"  and  " negotiable  and  pay- 
able at  the  Bank  of  Mobile,"  is  not  admissible  evidence. — Clancy 
v.Hilliard ••■• 713 

BONDS. 

1.  Injunction  bond;  summary  judgment  on. — Where  several  defend- 
ants in  a  judgment  at  law  join  in  a  bill  for  an  injunction,  and  in 
the  execution  of  the  required  statutory  bond  ;  and  the  injunction 
is  perpetuated  as  to  a  part  of  them  only,  and  di.ssolved  as  to  the 
otliers,— tlie  statute  (Clay's  Digest,  357,  §  79)  does  not  give  to  the 
bond  the  effectof  a  judgment  as  against  the  latter,  nor  as  against 
the  sureties. — Hill  v.  McKenzie 314 
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I.  Jurisdiction. 

1.  Equitable  relief  against  probate  decree,  on  ground  of  fraud. — A  de- 
cree of  the  probate  court,  rendered  on  the  final  settlement  of  an 
administrator's  accounts,  will  be  opened  and  set  aside  in  equity 
at  the  instance  of  non-resident  distributees,  who  had  no  actual 
notice  of  the  proceedings,  on  proof  that  the  administrator  claimed 
and  was  allowed  a  credit  for  a  payment  which  he  had  never  made. 
Morrow  v.  Allison 70 

2.  Equitable  relief  against  judgment  at  law  correcting  erroneous  tax- 
assessment. — Where  the  judgment  of  the  commissioners'  court, 
rendered  on  the  application  of  a  tax  payer  for  the  correction  of 
an  alleged  erroneous  assessment  against  him,  is  removed  by  him, 
by  certiorari,  into  the  circuit  court,  and  there  affirmed,  he  cannot 
obtain  relief  against  it  in  equity,  on  grounds  which  were  availa- 
ble in  the  legal  forum,  without  showing  that  he  was  prevented 
from  obtaining  relief  at  law  by  fraud,  accident,  or  the  act  of  the 
opposite  party,  unmixed  with  fault  or  neglect  on  his  own  part. 
Weaver  v.  The  State 535 

3.  Bill  of  review,  for  error  apparent. — On  bill  of  review  for  error  ap- 
parent, it  is  permissible  to  look  at  the  pleadings,  the  minute  of 
the  testimony  oifered  on  the  hearing,  the  decree  of  the  chancel- 
lor, the  accompanying  opiuion,  in  which  he  states  the  reasons  on 
which  his  decree  is  based,  and  all  the  proceedings  in  the  original 
cause,  except  the  testimony;  but  an  error  in  the  opinion  accom- 
panying the  decree  will  not  support  a  bill  of  review,  unless  it 
afflnnatively  ajipears  that  such  error  renders  the  decree  itself 
erroneous. — McDougaWs  AdnVr  v.  Dougherty 409 

4.  Same,  for  newly  discovered  evidence. — Newly  discovered  evidence, 
relating  to  a  fact  which  was  in  issue  in  the  original  cause,  will 
not  support  a  bill  of  review,  when  it  is  parol  and  simply  cumula- 
tive  - 409 

5.  Equitable  set-off  of  judgments  on  ground  of  insolvency. — Cross  judg- 
ments at  law  may  be  set  off  against  each  other  in  equity  by  either 
partv,  on  proof  of  the  insolvency  of  the  other. — Goldsmith  v.  Stet- 
son tj-  Co 183 

6.  Validity  of  chancery  decree  for  sale  of  attached  lands,  without  pi-oper 
pleadings,  and  without  notice  toheirs. — Where  a  bill  in  equity  is  filed 
to  compel  a  settlement  of  a  guardian's  accounts,  and  to  charge  a 
surety  on  his  official  bond  with  the  amount  that  may  be  found 
due  from  him  ;  and  an  attachment  is  also  prayed  against  the 
surety,  which  is  issued,  and  levied  on  his  land  ;  and,  the  surety 
having  died,  his  estate  is  regularly  reported  and  decreed  insol- 
vent ;  and  his  administrator  pleads  the  decree  of  insolvency  in 
the  chancery  court ;  and  the  chancellor  proceeds,  without  further 
pleadings  in  the  cause,  to  settle  and  distribute  his  estate  among 
the  several  creditors  who  may  come  in  and  prove  their  debts,  and 
orders  a  sale  of  the  attached  land, — such  decree  of  sale  is  void, 
for  want  of  jurisdiction,  as  against  the  heirs,  who  are  not  shown 
to  have  ajipeared,  or  to  have  been  notified  of  the  proceedings. 
Lamar  v.  G  unter 324 
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7.  Beformation  of  absolute  deed,  as  conditional  deed  or  mortgage. 
Where  the  question  is,  "whether  a  contract  was  an  absolute  sale 
or  a  mortgage,  the  party  who  asserts  that  it  was  a  mortgage,  mnst 
affirmatively  prove  that,  as  understood  by  both  parties  at  the 
time,  the  transaction  was  intended  as  a  mere  security  for  the  re- 
payment of  money ;  but,  where  the  question  is,  whether  the  con- 
tract was  a  conditional  sale  or  a  mortgage,  and  it  is  doubtful 
which  of  the  two  was  intended,  a  court  of  equity  will  construe 

it  to  be  a  mortgage.— McNeill  v.  Noraiiortliy 156 

8.  Specific  perfoitnance;  certainty  requisite  in  contract. — "The  follow- 
ing part  of  that  tract  of  land  lately  bought  by  E.  P.  L.  fiom  Mr. 
O.,  to-wit,  a  part  bounded  by  the  section  line  running  from  the 
N".  E.  corner  of  said  tract  to  the  stake  put  up  by  Bristow  on  the 
S.  E. ;  thence,  in  a  due  north-west  course,  until  it  strikes  the  main 
road ;  thence,  along  the  said  road,  till  it  strikes  the  northern  line 

[  of  said  tract ;  thence,  to  the  beginning," — Jield  a  sufficient  de- 
scription, in  a  written  contract  for  the  sale  of  lands,  to  support  a 
decree  for  the  specific  performance  of  the  contract. — Hooper  v. 
Laney 338 

9.  When  ward  may  come  into  equity  against  surety  on  guardian's  hond. 
Where  a  guardian  is  a  non-resident,  and  dies  insolvent ;  and  there 
is  no  administration  on  his  estate  ;  and  one  of  the  sureties  on  his 
official  bond  also  dies  insolvent ,  the  ward  may  maintain  a  bill 
in  equity  against  the  surviving  surety,  for  a  settlement  and  ac- 
count, without  joining  the  personal  representative  of  the  guar- 
dian or  of  the  deceased  surety. — Frier  son  v.  Travis 150 

10.  Eemoval  of  cloud  frovi  title. — A  party  who  has  a  perfect  title  by 
prescription  to  land,  apart  of  which  is  in  the  actual  possession  of 
another,  may  come  into  equity  to  remove  a  cloud  on  his  title, 
which  is  caused  by  the  assertion  of  title  on  the  part  of  the  person 
thus  in  possession,  and  the  registration  of  the  sheriffs  deed  under 
which  he  claims. — Marston  v.  Eowe , 722 

11.  Appointment  of  trustee  iy  register  in  chancery. — Neither  the  act 
of  1843,  (Clay's  Digest,  350,  $  33,)  nor  the  act  of  1846,  (Session 
Acts,  1845-6,  p.  16,)  authorized  the  appointment  of  a  trustee  by  a 
register  in  chancery,  under  a  petition  which  simply  alleged  that 
the  trustee  in  Georgia,  where  the  trust  was  created,  was  desirous 
of  delivering  the  property  to  a  trustee  appointed  here ;  conse- 
quently, such  appointment  is  void  for  want  of  jurisdiction. — Hoic- 
ard  V.  Gilbei-t 726 

12.  When  cestuis  que  trust  may  come  into  equity,  and  what  relief  they 
may  obtain. — Where  a  bill  is  filed  by  the  beneficiaries  under  an 
express  trust,  praying  for  the  removal  of  the  alleged  trustee,  the 
appointment  of  another  trustee  in  his  stead,  an  account,  and 
general  relief;  and  shows  on  its  face  that  the  appointment  of  the 
alleged  trustee  is  absolutely  void,  it  may  nevertheless  be  main- 
tained against  him,  as  if  filed  to  recover  the  trust  property  wrong- 
fully in  his  possession,  and  to  have  a  trustee  appointed  to  exe- 
cute the  trust - 726 
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II.  Pleadings,  and  Practice. 

13.  Amendment  of  hill,  on  motion  to  dissolve  injunction  in  vacation. — On 
motion  to  dissolve  an  injunction  in  vacation,  all  amendable  de- 
fects in  the  bill  will  be  considered  as  amended. — Ala.  ^  Florida 
Railroad  Co.  v.  Kenney 307 

14.  Amendment  of  bill ;  terms  of  allotvance  not  revisable. — Undet  the 
act  approved  Feb.  8,  1858,  (Session  Acts  1857-8,  p.  230,)  the  impo- 
sition of  terms,  as  a  condition  precedent  to  the  allowance  of  an 
amendment  o^  the  bill,  is  a  matter  of  discretion  with  the  chan- 
cellor, and  is  not  revisable  on  error  or  appeal. — Mahone  v,  Wil- 
liams  202 

15.  Avei'ments  of  hill  construed  against  plaintiff. — Where  the  validity 
of  a  contract,  which  the  bill  seeks  to  enforce,  depends  on  the 
time  when  it  was  made,  and  the  bill  fails  to  aVer  the  time  when 
it  was  made,  it  will  be  presumed  to  have  been  made  at  a  time 
when  it  was  not  authorized  by  law. — Beel  v.  Overall 138 

16.  Offer  to  do  equity. — A  mortgagor,  who  seeks  to  enjoin  a  sale  of  the 
property  under  mortgage,  on  the  ground  that  the  mortgagee  is 
proceeding  to  sell  contrary  to  law,  without  having  the  actual 
possession ;  while  he  admits  the  validity  of  the  mortgage,  and 
shows  bj'  his  bill  that  the  mortgage  debt  is  past  due,  and  that  he 
retains  the  possession  of  the  projierty, — must  offer  to  do  equity, 
either  by  tendering  the  amount  due  on  the  debt,  or  by  offering  to 
deliver  possession. — Williams  v.  Troy 118 

17.  Parties  to  hill,  to  enforce  constructive  trust. — Where  slaves  are  con* 
veyed,  by  deed  of  gift,  to  the  grantor's  wife  and  children  jointly 
during  the  life  of  the  wife,  with  remainder  to  the  children ;  and 
are  mortgaged  by  the  wife,  to  secure  an  individual  debt,  to  a  cred- 
itor who  has  constructive  notice  of  the  deed ;  and  are  removed 
from  the  State  by  the  mortgagee,  with  the  assent  of  the  wife, 
and  sold;  a  junior  mortgagee,  who  also  assented  to  the  removal 
and  sale  of  the  slaves,  and  who  received  a  portion  of  the  proceeds 
of  the  sale,  under  a  promise  to  refund  if  necessary,  is  not  a  nec- 
essary party  to  a  bill,  filed  by  the  children,  against  the  wife  and 
senior  mortgagee,  seeking  to  hold  the  latter  accountable  as  a 
trustee  for  the  proceeds  of  sale. — Twelves  v.  Nevill 175 

18.  Same,  hy  icard  against  guardian^s  surety. — Where  a  guardian  is  a 
non-resident,  and  dies  insolvent ;  and  there  is  no  administration 
on  his  estate ;  and  one  of  the  sureties  on  his  official  bond  also 
dies  insolvent,  the  ward  may  maintain  a  bill  in  equity  against 
the  surviving  surety,  for  a  settlement  and  account,  without  join- 
ing the  personal  representative  of  the  guardian  or  of  the  deceased 
surety. — Frierson  v..Travi8 150 

19.  Same;  when  husband  may  join  with  wife. — ^At  common  law, 
(which,  in  the  absence  of  proof  to  the  contrary,  is  presumed  to 
exist  in  another  State,)  if  the  wife's  distributive  share  of  a  dece- 
dent's estate  was  settled,  by  a  decree  in  equity,  on  trustees  for  her 
and  her  children,  without  excluding  the  husband's  marital  rights, 
he  had  such  an  interest  iu  the  trust  property  as  would  authorize 
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hiin  to  join  with  his  wife  and  children  In  a  bill  to  recover  it  from 
one  who  wrongfully  had  possession  of  it,  and  to  have  a  trustee 
appointed. — Uoivard  v.  Gilbert 726 

20.  Service  of  process  or  appearance  necessary. — A  decree  in  chancery 
cannot  be  sustained,  on  appeal  by  the  defendants,  unless  the 
record  shows  that  they  were  brought  before  the  court,  either  by 
the  service  of  process  upon  them,  publication  against  them  as 
non-residents,  or  answer  or  appearance  by  them. — Kirk  Vi  Mc- 
Allister   343 

21 .  Practice  on  petition  foi'  application  of  fund  in  court. — Where  several 
creditors  obtained  decrees  in  chancery,  subjecting  to  the  payment 
of  their  debts  a  married  woman's  separate  estate  in  certaiu  slaves, 
which  were  claimed  by  a  third  person,  who  was  not  a  party  to 
the  chancery  suits,  under  a  prior  mortgage:  and  the  creditors 
thereupon  entered  into  an  agreement  in  writing  with  the  mort- 
gagee, which,  after  reciting  their  conflic+ing  claims,  and  that 
their  interests  would  be  promoted  by  a  sale  of  the  slaves  free 
from  incumbrance,  stipulated  that  the  slaves  should  be  sold  by 
the  master  in  chancery,  that  the  proceeds  should  be  held  by  him 
subject  to  the  order  of  the  chancellor,  that  the  mortgagee  should 
propound  his  interest  to  the  court  by  petition,  and  that  the  chan- 
cellor should  order  the  proceeds  to  be  paid  to  the  party  entitled 
to  receive  them, — held,  that  it  was  irregular  to  render  a  decree  in 
favor  of  the  mortgagee,  on  his  petition,  without  making  the* 
creditors  parties,  and  allowing  them  an  opportunity  to  contest 
his  right  to  the  fund  in  court ;  and  the  chancellor's  decree  was 
therefore  reversed,  at  the  instance  of  the  creditors,  although  he 
overruled  their  application  asking  to  be  made  parties  on  the 
ground  that  they  were  already  parties. — Cowles  ^-  Ledyard  v.  An- 
drews    125 

22.  Froceedings  in  master^ s  office;  report,  and  evidence. — Under  a  refer- 
ence as  to  a  question  of  fact,  or  matters  of  account,  the  master 
should  report  only  his  conclusions,  without  the  evidence  on 
which  they  are  founded,  unless  the  decree  directs  him  also  to  re- 
I)ort  the  evidence  ;  nevertheless,  he  should  reduce  to  writing  all 
examinations  taken  viva-voce  before  him,  and  make  a  note  of  all 
the  evidence  adduced  or  used  on  the  reference,  including  such 
portions  of  the  pleadings  and  depositions  already  on  file  as  may 
be  so  used ;  and  in  stating  an  account,  Avhich  consists  of  numei^ 
ons  separate  items,  he  should  append  to  the  account,  as  stated, 
a  schedule  of  the  particular  items  in  it,  and  refer  in  the  schedule 

to  the  testimony  bearing  on  each  item. — Mahone  v.  Williams .  204 

23.  Exceptions  to  report ;  Tioiv  taken  or  reserved- — It  is  the  duty  of  the 
master,  on  exceptions  being  made  to  his  decisions,  to  furnish  to 
the  respective  parties,  on  their  application,  all  the  evidence  that 
was  before  him,  relating  to  the  matter  covered  by  the  exception, 
for  which  they  may  apply;  each  exception  must  specify  the  ob- 
jectionable item  of  the  report,  and  point  out  the  evidence  on 
which  the  p.arty  relies  to  support  .it ;  and  no  evidence,  not  even 
the  answer,  can  be  considered  by  the  chancellor  on  exceptions, 
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unless  it  "was  given  in  before  the  master  on  the  reference.    Sec- 
tion 2937  of  the  Code  does  not  change  this  practice  as  previously 
established 204 

24.  Same;  hmo  considered  on  appeal. — On  appeal  from  the  chancel- 
lor's decree,  overruling  exceptions  to  the  master's  report  on  a 
question  of  fact  under  a  reference,  the  appellate  court  Avill  not 
reverse,  unless  the  record  clearly  shows  that  the  master's  conclu- 
sion is  erroneous 204 

25.  Revision  of  cliancellor's  decree  on  questions  of  fact. — The  appellate 
court  will  not  reverse  the  decision  of  the  chancellor  on  a  question 
of  fact,  unless  satisfied  that  there  was  a  decided  preponderance 
of  the  evidence  against  the  conclusion  attained  by  him. — Phil- 
lips' AdnVr  v.  Phillips 63 

26.  Decree  pro  confesso  against  cestm  que  trust  or  distributee  ;  its  effect 
as  evidence  against  trustee  or  administrator. — Lis  a  general  rule, 
where  one  person  is  shown  to  be  a  mere  trustee  for  another,  a 
decree  pro  confesso  against  the  latter  will  dispense  with  proof 
against  the  former ;  but.  in  a  contest  between  a  debtor  and  the 
administrator  of  a  decedent's  estate,  respecting  the  fact  and  va- 
lidity of  an  alleged  payment  to  the  sole  distributee,  (the  debt  in 
controversy  constituting  the  entire  assets  of  the  estate,  and  the 
legality  of  the  payment  depending  on  the  time  when  it  was 
made,)  a  decree  j>ro  confesso  against  the  distributee  is  not  evidence, 
as  against  the  administrator,  either  of  the  fact  of  payment,  or  of 
the  time  when  it  was  made. — Johnson's  Adm'r  v.  Longmire 143 

CHARGE  OF  COURT. 

1.  Charge  on  part  of  evidence. — A  charge,  which,  on  the  facts  therein 
hypothetically  stated,  asserts  a  coiTect  legal  proposition,  and 
which  is  applicable  to  the  evidence,  is  not  objectionable,  because 
the  evidence  also  tends  to  prove  other  facts  in  addition  to  those 
therein  stated ;  and  the  refusal  of  such  a  charge  is  erroneous. 
Farley  v.  Smith 38 

2.  Same. — A  charge  which  instructs  the  jury  that,  if  they  believed 
cert^ain  specified  fa<jts,  they  must  find  the  defendant  not  guilty, 
ignoring  other  facts  which  the  evidence  tends  to  prove  showing 
his  guilt,  is  properly  refused. — Aaron  ^^  Ely  v.  The  State 684 

3.  Charge  invading  province  of  jury. — A  charge  which  assumes  a  ques- 
tion of  fact  to  be  a  question  of  law,  or  which  attributes  to  the 
evidence,  as  matter  of  law,  a  construction  and  effect  to  which  it 
is  not  necessarily  limited,  is  an  invasion  of  the  province  of  the 
jury. — Clark  ^  Co.  v.  Goddard 164 

4.  Charge  oijecUonable  for  generality  — A  charge  which  asserts  a  cor- 
rect legal  proposition,  though  it  may  be  objectionable  on  account 
of  its  generality,  is  no  ground  for  a  reversal,  since  the  appellant 
might  have  protected  himself  against  injury  by  asking  a  more 
specific  charge. — Scully  v.  The  State 240 

CHARITABLE  BEQUEST. 
See  Jurisdiction,  1. 
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1.  $7§J5  Authority  of  jastice  to  appoint  special  constable. — JBritts- 
field  V.  Austin 227 

2.  $$  1099-1102.  Trespass  by  cattle.— Jeare  ».  Sandiford 317 

3.  §$  1274-5, 1285,  1294, 1296.  Eegistration  of  deed  of  gift.— Twelves 

V.  Nevill 175  - 

4.  $  1361.  Proceedings  under  petition  for  dower. — Forrester  »,  For- 
rester.....  320^' 

5.  §  1554,  Fraudulent  conveyances. — Young  v.  Dumas 60   i/ 

6.  $  1609.  Widow's  dissent  from  husband's  will. — Adams  v.  Adams.  274  v 

7.  §  1805.  Notice  of  settlement  of  administrator's  accounts. — Frier-  , 
son  V.  Travis 150  '-^ 

8.  §§  1817-20.  Statement  of  account  against  defaulting  administra- 
tor.— Moore  and  Wife  v.  Baker 704   > 

9.  §  1825.  Allowance  to  executor  or  administrator  for  extraordi- 
nary services. — Holman  v.  Sims 709 

10.  §$  1876-78.  Eespective  rights  and  duties  of  administrators  in 
chief  and  de  bonis  non. —  Whitwoi-Ws  Distributees  v.  Oliver 286  i/ 

11.  §§1883-84.  Statute  of  non-claim. — Harrison's  Adm'r  V.Harrison's 
Distributees 489  i 

12.  §  1985.  Contracts  between  husband  and  wife. — Beelv.  Overall,  138 1^^ 

13.  §  2039.  Settlement  of  guardian's  accounts. — Frierson  v.  Travis,  150 
Also,  Moore  and  Wife  v.  Baker 704  "^ 

14.  $§  2120-22.  Eedemption  of  real  estate.— W^oifcer,  Mead  ^  Co.  v. 

Ball 298^ 

15.  §2129.  Who  are  proper  parties  plaintiff. — Broadhead  v.  Jones . .    96''' 
Also,  Willisv.Neal 464  ; 

16.  §  2131.  When  wife  may  sue  alone. — Spear's  Adm'r  v.  Lumpkin..  600  y 

17.  §  2175.  AfQdavit  for  bail  in  civil  action. — Ex  parte  Rarlan 563  ^"^ 

18.  §  2302.  Competency  of  witness  as  affected  by  interest. — Broad- 

headv.  Jones 96  (> 

Also,  Walker  V.  Mock's  Adm'r 568  ^ 

19.  §2328.  Objections  to  deposition. — Cornelius  v.  Partain 473 '- 

20.  §§  2549-51.  Notice  to  transferree  or  claimant  in  garnishment 
casea.— Mobile  ^  Ohio  Railroad  Co.  v.  Whitney  4-  Co 468 '-^ 

21.  §2692.  Lien  on  steamboats. — Steamboat  James  Battle  v.  Waring,  180  ^^ 
Also,  Allman  v.  Bipley 351  1^ 

22.  §2750.  Inquisition  of  \\m&cj.— Campbell  v.  Campbell 392  ^-^ 

23.  §2977.  Exceptions  to  master's  report.— IfaAone  V.  W^iWiams 203  "^ 

24.  §  3130.  Inveigling  slave.— ifarfiw  v.  The  State 524 

25.  §3165.  Uttering  forged  instrument. — Scully  v.  The  State 240 

26.  §  3170.  Larceny  in  dwelling-house. — Henry  v.  The  State 679 

27.  §  3180.  Larceny  of  mule.— Jeffries  ^  Jeffries  v.  The  State 655 

Also,  Ben  Peters  V.  The  State 681 

28.  §  3231.  Living  in  adultery  or  fornication. — Smith  v.  The  State..  554 

29.  §3526.  Accessories.- -ScmZ;^  t;.  The  State 240 

30.  §  3576.  Service  of  copy  of  indictment  and  list  of  jury. — Aaron 

V.  The  State 75 

31.  §§  3608-15.  Change  of  venue.— ^arow  v.  The  State 75 

32.  §3692.  Forfeited  recognizance. — Tolison  v.  The  State 103 

33.  §§3774-91.  Seaxch-waxiant.— Sullivan  v.  Eobinson 613 

47 
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34.  Forms  of  complaints  in  civil  cases. — ClarTc  ^'  Co.  v.  Goddard...  1G4 
Also,  Spear's  AdmW  v.  Lumplcin 600 

Holly  V.  Carson 345 

Clancy  v.  HUliard 713 

Jean  v.  Sandiford 317 

35.  Forms  of  indictments. — Alsey  ^  Phil  v.  The  State 664 

Also,  Salliev.  The  State 691 

Henry  Witheriy  v.  The  State 702 

COMMON  LAW. 

1.  Presumed  to  exist  elsewhere. — In  the  absence  of  proof  to  the  con- 
trary, the  courts  of  this  State  will  presume  that  the  common  law 
prevails  in  other  States. — Howard  v.  Giliert 726 

2.  What  English  statutes  form  part  of  common  law  here. — The  statute 
of  5th  Elizabeth,  chapter  4,  entitled  "An  act  containing  divers 
orders  for  artificers,  laborers,  servants  of  husbandry,  and  appren- 
tices," being  incompatible  with  the  spirit  of  our  institutions,  does 
not  constitute  a  part  of  our  common  law. — Clark  ^-  Co.  v.  Goddard,  164 

CONFLICT  OF  LAWS. 
See  Constitutional  Law,  5-9. 

CONSCRIPT  LAWS. 
See  Militia  and  Military  Laws. 

CONSTABLE. 

1.  Appointment  and  authority  of  special  constable. — The  statutory 
power  of  a  justice  of  the  peace,  to  appoint  a  special  constable, 
in  cases  of  emergency,  to  act  "in  the  execution  of  all  process 
except  the  collection  of  executions,"  (Code,  §  712,)  extends 
only  to  such  process  as  may  be  lawfully  executed  by  a  constable. 
Brinsfield  v.  Austin 227 

CONSTITUTIONAL  LAW. 

1.  Law  prohihiting  distillation  of  grain  into  liquor. — The  act  to  prohibit 
the  distillation  of  grain  into  spirituous  liquors  except  under  the 
authority  and  direction  of  the  governor,  approved  December  8, 
1862,  (Session  Acts,  1862-63,  p.  43,)  is  not  violative  of  any  consti- 
tutional provision,  either  as  depriving  the  citizen  of  his  property 
without  due  course  of  law,  or  as  conferring  legislative  power  on 
the  governor. — Ingram  v.  The  State 247 

2.  Eight  of  government  to  take  private  property  for  public  use. — The 
constitutional  right  of  the  general  government  to  take  private 
property  for  public  use,  just  compensation  being  made,  extends 
to  all  property  ;  and  neither  the  fact  that  the  property  is  under 
mortgage,  nor  the  fact  that  it  belongs  to  a  corporation  chartered 
by  a  state  law,  exempts  it  from  the  operation  of  the  priuciple. 
Alabama  cf-  Florida  Railroad  Co.  v.  Ken ney 307 

3.  Law  making  neglect  of  public  bridge  by  contractor  'indictable  as  mis- 
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demeanor. — The  act  approved  November  24,  1862,  (Session  Acts, 
1862,  p.  101,)  which  makes  it  an  indictable  offense,  for  any  person 
who  has  built  a  public  bridge  by  contract  with  the  county  com- 
missioners, "  knowingly  to  suffer  such  bridge  to  remain  out  of 
repair,  and  unsafe  for  the  passage  of  travellers  and  other  persons, 
for  more  than  ten  days  at  any  one  time,  during  the  period  stipu- 
lated for  its  safety  by  the  terms  of  his  contract,"  does  not  violate 
the  obligation  of  such  contracts  made  before  its  passage,  and  is 
not  obnoxious  to  any  constitutional  objection. — Blann  v.  The 
State 363 

4.  Acts  of  congress  repealing  substitute  laws. — The  acts  of  congress  of 
the  Confederate  States,  approved  respectively  on  the  5th  January 
and  17th  February,  1864,  which  repealed  and  revoked  all  exemp- 
tions previously  granted,  and  subjected  to  military  service, those 
persons  who  had  furnished  substitutes  under  former  laws,  are  not 
violative  of  any  constitutional  provision,  but  are  valid,  and 
within  the  scope  of  the  powers  conferred  on  the  general  govern- 
ment.    (Stone,  J.,  dissenting.) — Ex  parte  Tate 254 

.5*  State's  right  to  subject  to  militia  service  x^ersons  exempted  from  mili- 
tary service  of  Confederate  States  as  bonded  agriculturalists. — There 
is  no  constitutional  provision.  State  or  Confederate,  which,  di- 
rectly or  by  iinplication,  takes  away  or  restricts  the  right  of  the 
State  to  subject  to  it«  militia  service  persons  who  have  been  ex- 
empted from  the  military  service  of  the  Confederate  States,  as 
bonded  agriculturalists,  under  the  provisions  of  the  act  of  con- 
gress approved  February  17,  1864,  entitled  "An  act  to  organize 
forces  to  serve  during  the  war."  (Stone,  J.,  dissenting.) — State,  ex 
rel.  Daxcson,  in  re  Stratvbridge  ^  Mays , 367 

6.  Respective  rights  of  State  and  Confedei-ate  governments  to  military 
services  of  citizen. — The  "conscript  laAvs"  being  constitutional,  the 
right  of  the  Confederate  States  to  require  military  duty  from  a 
citizen,  so  soon  as  he  attains  the  age  of  conscription,  is  para- 
mount to  the  right  of  the  State  to  retain  him  in  its  militia  ser- 
vice, in  which  he  is  already  serving  as  a  volunteer. — Ex  parte 
Boiling,  in  re  Watts 609 

7.  Same — The  Confederate  States  government  may  at  any  time  re- 
assert its  right  to  the  military  services  of  a  citizen,  who,  having 
been  enrolled  as  a  conscript,  procured  a  discharge  on  the  certifi- 
cate of  a  medical  board,  on  the  ground  of  permanent  physical 
disability,  and  enlisted  in  the  militia  service  of  the  State. — Ex 
parte  Boiling,  in  re  Gaffney 611 

8.  Jurisdiction  of  State  courts  to  discharge  enrolled  conscript  from  cus- 
tody of  Confederate  States  officer. — The  State  courts  have  jurisdic- 
tion, on  habeas  corjncs,  to  discharge  from  the  custody  of  an  enroll- 
ing ofl&cer  of  the  Confederate  States  a  person  who,  though  held 
as  a  conscript,  is  exempted  from  military  service,  as  "a  minister 
of  religion  authorized  to  preach  according  to  the  i-ules  of  his 
church,"  by  the  10th  section  of  the  act  of  congress  approved  Feb- 
ruary 17th,  1864. — Ex  parte  Gain 440 

9.  Same. — Where  a  person  has  been  regularly  enrolled,  and  sworn 
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into  the  military  service  of  the  Confederate  States,  he  can  not 
raise  the  question  of  the  regularity  of  his  assignment  to  any  par- 
ticular command  or  duty,  on  habeas  corpits  before  a  State  judge  or 
court. — Ex  parte  Lee  ^  Allen 457 

10.  Jurisdiction  of  supreme  court,  by  mandamus,  over  speaker  of  house 
of  representatives. — The  supreme  court  will  not  award  a  mandamus, 
or  any  other  original  process,  on  the  application  of  a  member  of 
the  house  of  representatives,  to  compel  the  speaker  of  the  house 
to  send  to  the  senate  a  bill  which  is  alleged  to  have  passed  the 
house,  and  which  he  refuses  to  send  to  the  senate,  because  of  an 
alleged  erroneous  construction  placed  by  him,  and  by  the  house 
on  appeal  from  his  decision,  on  the  constitutional  provision  re- 
quiring "  a  vote  of  two-thirds  of  each  house"  to  pass  such  bill. 

Ex  parte  Echols 698 

11.  Abolition  of  slavery  by  act  of  war. — It  is  a  historical  fact,  which 
the  courts  will  judicially  notice,  that  slavery  was  abolished  in 
Alabama,  by  the  act  of  war,  prior  to  the  passage  of  the  ordinance 
of  the  State  convention  on  the  22d  September,  1865. — Ferdinand 

V.  The  State 706 

12.  Suspension  of  State  laws  beticeen  20th  July  and  21st  September,  1865. 
Between  the  20th  day  of  July,  1865,  when  the  provisional  gover- 
nor of  Alabama  issued  a  proclamation,  declaring  the  civil  and 
criminal  laws  ot  the  State,  "as  they  stood  on  the  11th  day  of  Jan- 
uary, 1861,  except  that  portion  which  relates  to  slavery,  to  be  in 
full  force  and  operation";  and  the  21st  day  of  September,  1865, 
when  the  State  convention,  called  by  the  provisional  governor, 
adopted  an  ordinance,  ratifying,  with  certain  specified  exceptions, 
all  the  laws  enacted  by  the  legislature  subsequent  to  the  11th 
day  of  January,  1861,  the  laws  enacted  by  the  legislature  subse- 
quent to  the  11th  of  January,  1861,  were  not  in  force.    (Walker, 

C.  J.,  dissenting. ) — Jeffries  v.  The  State 655 

13.  Liability  of  freedman  to  punishment  for  offense  committed  while 
slave. — Since  the  passage  of  the  ordinance  by  the  State  conven- 
tion on  the  22d  September,  1865,  by  which  slavery  was  declared 
to  be  abolished,  there  has  been  no  law  in  force  in  Alabama  under 
which  a  fi'eedman  may  be  convicted  or  punished  for  the  murder  of 
a  white  person  committed  by  him  while  a  slave.  (Byed,  J.  dis- 
senting.)— Burt  V.  The  State 617 

14.  Same. — For  the  murder  of  a  slave  by  a  slave,  while  the  institu- 
tion of  slavery  existed  here,  there  has  been  no  law  in  force  in 
this  State  since  the  22d  September,  1865,  under  which  the  slayer 
can  be  convicted  and  punished.    (Byrd,  J.,  dissenting.) — Nelson 

V.  The  State 667 

15.  Same. — Since  the  22d  September,  1865,  there  has  been  no  law  in 
force  in  this  State,  under  which  a  freedman  can  be  convicted  and 
punished  for  the  robbery  of  a  white  person,  or  an  assault  with 
intent  to  rob  a  white  person,  where  the  offense  was  committed  by 
him  while  a  slave. — George  v.  The  State 675 

16.  Repeal  of  criminal  statutes  applicable  only  to  slaves,  by  abolition  of 
slavery. — The    ordinance   of  the  State  convention  of  Alabama, 
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adopted  on  the  22d  September,  1865,  by  which  slavery  was  de- 
clared to  have  been  abolished  and  thereafter  prohibited,  abroga- 
ted all  the  criminal  laws  of  the  State  which  were  applicable 

exclusively  to  slaves 675 

17.  Applicability  of  general  criminal  statutes  to  freedmen. — The  gene- 
ral criminal  statutes  of  the  State  are  applicable  to  offenses  com- 
mitted by  freednien  since  the  abolition  of  slavery,  although  they 
were  not  applicable  at  the  time  of  their  enactment  to  the  per- 
sons who  are  now  freedmen  :  such  an  application  of  the  statutes 
is  not  obnoxious  to  the  constitutional  prohibition  against  ex-post- 
facto  laws,  nor  violative  of  the  provision  contained  in  the  8th 
section  of  the  bill  of  rights,  which  declares  that  no  person  shall 
be  punished,  "  but  by  virtue  of  a  law  established  and  promulga- 
ted prior  to  the  offense." — Eliza  v.  The  State 693 

Also,  Aaron  4'  Ely  v.  The  State 684 

Henry  Witherly  v.  T  he  State 702 

Ferdinand  V.  The  State 706 

CONTEMPT. 

1.  Form  of  judgment  for  fine,  for  contempt. — Where  a  fine  is  imposed 
for  contempt  of  court,  the  better  practice  is  to  state  in  the  judg- 
ment-entry the  facts  constituting  the  alleged  contempt ;  but  there 
is  no  statute,  or  rule  of  court,  in  this  State,  which  imperatively 
requires  that  this  should  be  done,  or  invalidates  a  judgment 
which  fails  to  state  the  facts. — Easton  v.  The  State 551 

2.  When  appeal  lies. — An  appeal  does  not  lie  from  a  judgment  of  the 
circuit  court,  imposing  a  fine  for  an  alleged  contempt. — 551 

CONTINUANCE. 

1.  Refusal  of,  not  revisahle. — The  refusal  of  a  continiAnce  by  a  cir- 
cuit judge,  on  a  hearing  before  him  on  a  writ  of  habeas  corpm, 
is  not  revisable  in  an  appellate  tribunal. — Ex  parte  Hunter 560 

CONTRACTS. 

1.  General  rules  of  construction. — In  the  construction  of  contracts, 
the  cardinal  rule  is  to  effectuate,  if  possible,  the  intention  of  the 
parties;  and  in  arriving  at  that  intention,  a  greater  latitude  of 
construction  is  allowed,  where  the  contract  appears  to  have  been 
written  by  an  ignorant  person,  or  one  unskilled  in  the  use  of  lan- 
guage. The  language  is  to  be  construed  in  its  popular  sense,  un- 
less it  is  technical  in  its  signification;  and  if  the  contract  is  sus- 
ceptible of  two  constructions,  it  is  to  be  construed  most  strongly 
against  the  party  promising. — Lively  v.  Bobbins 461 

2.  Construction  of  special  stipulation  in  note. — Where  an  enrolled  con- 
script procured  a  discharge  from  military  service,  in  October, 
18G2,  by  putting  in  his  stead  a  substitute  ;  and  executed  to  his 
substitute  a  promissory  note,  with  sureties,  paj'able  on  the  25th 
December,  1862,  and  containing  astipulation  in  these  words: 
"The  condition  of  the  above  note  is,  that  if  the  conscrip  [should 
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take  J.  B.  E.,  the  note  to  be  void;  if  the  conserip  does  not  take 
him,  this  note  to  remain  in  full  force  and  virtue;"  and  when 
again  enrolled,  in  February,  1863,  was  discharged  on  the  ground 
that  he  was  a  miller, — Tield,  that  the  condition  on  which  the  note 
was  to  become  void  had  not  happened.  (Phelan,  J.,  dissenting.)  461 
3.  Construction  and  effect  of  agreement  respecting  disposition  of  dece- 
dent's estate. — An  agreement  in  writing,  executed  by  and  between 
three  of  a  decedent's  children  and  two  of  his  sons-in-law,  which 
recites  that  another  son-in-law  is  dissatisfied  with  the  provision 
made  for  him  in  the  decedent's  will,  and  proposes  to  take  a  speci- 
fied sum  for  his  interest  in  the  estate  ;  authorizes  the  administra- 
tor to  pay  him  that  sum  out  of  the  assets  of  the  estate,  *'on  his 
executing  to  the  undersigned  an  assignment  of  all  his  interest ;" 
then  recites  that,  "  in  the  event  of  the  contemplated  settlement, 
the  undersigned  will  own  all  the  real  estate  of  which  said  J.  J. 
[(lecedent]  died  seized  and  possessed,  and,  as  they  cannot  divide 
it  into  five  parts  advantageously,  they  agree  to  dispose  of  a  part 
of  it  as  follows  :  that  M.  W.  J.  shall  take"  a  certain  tract  which  is 
described,  at  a  specified  price,  and  that  two  of  the  other  parties 
should  each  take  a  designated  tract  at  a  specified  price ;  and  then 
provides  that  the  estimated  price  of  the  land,  or  "  proceeds,"  shall 
be  so  distributed  among  the  five  parties  as  to  equalize  their  re- 
spective portions, — is  an  agreement  for  the  sale,  and  not  for  the 
division  or  partition  of  the  lands,  and,  not  being  under  seal,  does 
does  not  convey  the  legal  title;  but,  coupled  with  possession,  and 
payment  of  the  stipulated  price,  conveys  a  complete  equitable 
title,  which  will  support  a  bill  for  specific  performance. — Moody 
V.  McCown .* 586 

4.  Certainty  requisite  in  description  of  land  in  contract  of  sale. — "  The 
following  parttof  that  tract  of  land  lately  bought  by  E.  P.  L., 
from  Mr.  O.,  to-wit,  a  part  bounded  by  the  section  line  running 
from  the  N.  E.  corner  of  said  tract  to  the  stake  put  up  by  Bris- 
tow  on  the  S.  E. ;  thence,  in  a  due  north-Avest  course,  until  it 
strikes  the  main  road ;  thence,  along  the  said  road,  till  it  strikes 
the  northern  line  of  said  tract ;  thence  to  the  beginning," — held  a 
sufficient  description,  in  a  written  contract  for  the  sale  of  lands, 
to  support  a  decree  for  the  specific  performance  of  the  contract. 
Hooper  v.  Laney 338 

5.  Validity  of  note  given  for  money  loaned  by  slave. — A  promissory 
note,  given  for  money  borrowed  from  a  slave  without  the  written 
consent  of  the  master,  is  void,  and  will  not  support  an  action? 
but,  if  the  money  was  derived  from  the  slave's  earnings,  and  was 
loaned  by  him  without  the  knowledge  or  consent  of  tbe  master, 

.  it  might  be  recovered  by  the  master  in  an  action  for  money  had 
and  received;  yet,  if  the  money  was  loaned  by  a  bailee,  with 
whom  it  had  been  deposited  by  the  slave,  and  a  promissory  note 
ta  en  payable  to  such  bailee,  the  master  cannot,  as  the  equitable 
or  beneficial  owner,  (Code,  $  2129,)  maintain  an  action  on  the 
note,  because  no  fiduciary  relation  existed  between  him  and  such 
bailee. — Broadhead  v.  Jones 96 
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CORPORATIONS. 

1.  Authority  of  municipal  corporation  to  require  license  tor  retailing. 
A  niuiiicipul  corporation  may  require  a  license  to  retail  spirituous 
liquors  within  its  limits,  from  a  person  who  has  already  pro- 
cured a  State  license  to  retail  within  the  county. —  West  v.  Corpo- 
rate Authorities  of  Greenville 69 

CRIMINAL  LAW. 

1.  Organization  of  grand  jury. — In  criminal  cases,  it  is  the  better  prac- 
tice to  set  out  in  full,  in  each  transcript,  the  minute-entry  show- 
ing the  organization  of  the  grand  jury. — Ben  Peters  v.  The  State,  681 

2.  Authorily  of  circuit  court  at  special  term. — It  is  no  objection  to  a 
judgment  and  conviction  in  a  criminal  case,  that  the  indictment 
was  found  at  a  special  term  of  the  circuit  court,  and  the  trial  had 

at  the  same  term — Aaron  i^-  Ely  v.  The  State 684 

3.  Service  of  copies  of  indictment  and  venire. — Where  the  prisoner  is 
in  actual  confinement,  and  copies  of  the  indictment  and  venire 
are  served  on  him  personally,  (Code,  §  3576,)  it  is  not  necessary 
that  they  should  be  read  to  him,  although  he  is  a  slave,  nor  is  it 
necessary  that  copies  should  also  be  served  on  his  counsel. — Aaron 

V.  The  State 75 

4.  General  demurrer  to  indictment  containing  good  and  had  counts. — A         ' 
general  demurrer  to  an  indictment  containing  several  counts,  one 

of  which  is  good,  may  be  overruled  entirely. — Ingram  v.  TheState,  247 

5.  Flea  of  former  conviction  or  acquittul. — A  conviction  or  acquittal 
on  the  charge  of  larceny  is  not  a  bar  to  a  subsequent  prosecution 
for  receiving,  concealing,  and  aiding  in  the  concealment  of  the 
stolen  goods.— i^bsfer  v.  TheState 229 

6.  Same. — In  a  plea  of  former  conviction  or  acquittal,  it  is  neces- 
sary to  set  out  the  record,  or  at  least  the  indictment ;  and  in  a 
prosecution  for  larceny,  a  variance  in  the  description  of  the  sto- 
len goods  in  the  two  indictments  is  no  objection  to  the  plea, 
when  it  avers  that  they  were  taken,  if  at  all,  at  one  and  the  same 
time,  by  one  and  tlie  same  act,  and  that  they  belonged  to  the 
same  owner 229 

7.  Practice  on  issue  joined  on  not  guilty  and  former  acquittal  (or  con- 
viction).— Where  issue  is  joined  on  the  pleas  of  not  guilty  and 
autrefois  acquit  (or  convict),  it  is  error  to  submit  both  issues  to 
the  jury  at  the  same  time  :  the  issue  on  tbe  special  plea  must  be 
first  tried  and  decided 229 

8.  Same;  construction  of  hill  of  exceptions. — Where  tbe  judgment 
entry  recites,  that  the  defendant  pleaded  autrefois  acquit  to  each 
count  in  the  indictment ;  that  the  court  sustained  a  demurrer  to 
the  plea  to  the  first  count,  and  overruled  it  as  to  the  second  count, 
"and,  the  defendant  having  pleaded  not  guilty,  thereupon  came 
a  jury,"  &c. ;  while  the  bill  of  exceptions  shows  that  the  record 
of  the  former  prosecution  was  the  only  evidence  adduced  by  the  de- 
fendant, and  states  that  "he  rested  his  case  on  that  defense,"  and 
some  of  the  instructions  given  by  the  court  to  the  jury  relate 
only  to  the  issue  on  the  special  plea, — it  aflSrmatively  appears 
that  the  trial  was  had  on  both  issues  at  the  same  time 229 
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9.  Same  ;  objection  or  exception  not  necessary. — The  failure  of  the  pris- 
oner, in  such  case,  to  object  to  the  action  of  the  court  in  submit- 
ting the  two  issues  to  the  jury  at  the  same  time,  is  not  a  waiver 
of  the  irregularity  ;  nor  is  a  bill  of  exceptions  necessary,  when 
the  error  aflSrmatively  appears  of  record 229 

10.  Same;  presumption  of  injury  from  error. — Injury  "will  be  pre- 
sumed, in  such  case,  from  the  erroneous  action  of  the  court  in 
submitting  the  two  issues  to  the  jury  at  the  same  time,  unless  the 
record  affirmatively  shows  that  no  injury  could  have  resulted —  229 

11.  Same  ;  conviction  on  one  of  several  counts. — Under  an  indictment 
containing  two  counts,  one  charging  that  the  defendant,  a  slave, 
"unlawfully  and  maliciously"  killed  a  white  person,  and  the 
other  that  the  killing  was  "unlawfully  and  voluntarily"  done  ,  a 
verdict  of  "guilty  as  charged  in  the  first  count"  having  been  ren- 
dered on  the  first  trial,  and  a  nolle-prosequi  as  to  the  second  count 
having  been  entered  after  the  reversal  of  the  judgment  on  appeal, 
this  is  no  bar  to  a  second  conviction  on  the  first  count,  nor  good 

in  arrest  of  judgment. — Aaron  v.  The  State 75 

12.  Severance  of  trial ;  effect  of  separate  judgments. — Where  an  in- 
dictment, containing  two  good  counts,  charged  two  slaves  with 
the  voluntary  manslaughter  of  a  white  person  ;  and  a  severance 
having  been  granted,  one  of  the  defendants  was  found  "guilty  as 
charged  in  the  first  count,"  and  a  nolle-prosequi  as  to  the  second 
count  was  afterwards  entered  in  his  case ;  while  the  other  de- 
fendant, in  whose  case  a  demurrer  was  erroneously  sustained  to 
the  second  count,  was  tried  and  acquitted  on  the  first  count, — 
held,  that  this  was  not  good  matter  in  arrest  of  judgment,  after  a 
second  conviction  on  the  first  count,  in  the  case  of  the  first  de- 
fendant   , 75 

13.  Change  of  venue :  sufficiency  of  certified  transcript. — On  change  of 
venue  in  a  criminal  case,  (Code,  §$  3608-15),  if  the  certified  trans- 
cript fails  to  show  that  the  court  was  held  at  the  time  re- 
quired by  law,  or  shows  that  the  grand  jury  was  organized,  and 
the  indictment  returned  into  court,  before  the  day  on  which  the 
court  was  held,  it  must  be  corrected  as  the  statute  prescribes ; 
and  if  this  is  not  done,  the  judgment  will  be  reversed  on  error  or 
appeal,  although  the  mistake  was  shown  to  the  primary  court, 
by  other  transcripts  not  properly  returned,  to  be  a  mere  clerical 
misprision 75 

14.  Sufficiency  of  recognizance  in  description  of  offense  and  defendant' s 
name. — Where  the  indictment  charges  the  offense  of  living  in 
adultery  or  fornication,  and  describes  the  defendant's  name  as 
Caroline  T. ;  while  the  recognizance  is  signed  by  Lucinda  Katha- 
rine T.,  and  is  conditioned  for  her  appearance  at  the  next  term 
of  the  court,  "to  answer  to  an  indictment  pending  in  said  court 
against  her,  for  the  offense  of  adultery  and  fornication";  and  the 
recitals  of  the  judgment  nisi  state,  that  it  appeared  to  the  satis- 
faction of  the  court  that  the  said  Caroline  T.  ''signed  her  bond 
by  the  name  of  Lucinda  Katharine  T.", — there  is  no  variance  or 
misdescription  which  is  available  to  the  recognizors,  either  on 
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error,  or  on  motion  to  set  aside  the  final  judgment  in  the  court 
below.— Toh'son  V.  The  State 103 

15.  Admissibility  of  confessions. — The  confessions  of  the  prisoner  in 
this  case,  who  was  a  slave,  were  held  admissible,  on  the  authority 
of  tbe  former  decision  of  this  court  in  the  case,  (37  Ala.)  al- 
though they  were  made  to  the  constable  who  had  him  in  custody, 
and  who  had  said  to  him,  "If  you  are  guilty,  it  is  better  to  say  so, 
but  if  you  are  not,  we  do  not  wish  you  to  do  so";  and  although  the 
prisoner  had  himself  been  examined  as  a  witness,  on  an  investi- 
gation before  two  magistrates  respecting  the  homicide ;  and  al- 
though the  magistrates  were  in  the  company  of  men  by  whom 
the  prisoner  was  attended  at  the  time  the  confessions  were  made, 
and  by  whom  he  was  being  conducted  to  the  place  at  which  the 
adjourned  examination  was  to  be  resumed. — Aaron  v.    The  State,    75 

16.  Same. — The  confession  of  the  prisoner  in  this  case,  who  was  a 
slave  girl,  made  to  the  person  who  arrested  her  while  a  runaway 
on  the  day  after  the  commission  of  the  alleged  offense,  having 
been  ruled  out  by  the  court,  on  the  ground  that  they  were  ex- 
torted from  her  by  fear  and  threats ;  held,  that  a  repetition  of 
such  confessions,  made  three  weeks  afterwards,  while  she  was 
confined  in  jail,  to  the  jailor's  son,  and  also  to  members  of  the 
grand  jury  who  were  examining  the  jail,  in  I'cply  to  questions 
asked  by  those  persons,  was  alsoiuacfmissible  as  evidence,  because 
it  did  not  appear  that  the  influence  under  which  the  first  confes- 
sion was  made  had  been  removed. — Dinah  v.  The  State 359 

17.  Same. — A  slave's  confession  to  his  master,  though  voluntary,  is 
not  admissible  evidence  against  him,  when  it  is  shown  that  his 
master  interrupted  him,  and  would  not  let  him  finish  his  state- 
ment.— William  v.  The  State 532 

18.  Adviission  implied  from  silence,  or  failure  to  reply  to  slate's  declara- 
tions.— A  declaration  made  by  a  slave  to  his  master,  in  the  pres- 
ence of  the  prisoner,  accusing  the  latter  of  a  crime  for  which  the 
master  was  at  the  time  threatening  to  arrest  him,  under  circum- 
stances which  justified  the  suspicion  of  his  guilt,  and  to  which 
he  made  no  reply,  is  admissible  evidence  against  him,  as  an  implied 
admission  on  his  part  of  the  truth  of  the  charge. — Martin  v.  The 
State 523 

19.  Same;  admissibility  of  evidence  prima  facie  incompetent. — Where 
a  slave's  declaration  to  his  master,  in  the  presence  of  the  prisoner, 
is  proved  to  have  been  made  under  circumstances  which  render 
it  competent  evidence  against  the  prisoner,  as  an  implied  admis- 
sion by  him  of  its  truth ;  and  it  is  also  shown  that  the  declara- 
tion was  made  in  the  slave's  ordinary  tone  of  voice,  which  was 
"usually  low  and  not  very  distinct,"  so  that  the  master  "was  some- 
times compelled  to  ask  him  to  repeat  what  he  said," — the  prisoner 
caunot  be  allowed  to  prove  "that  it  would  be  more  difficult  for  a 
stranger,  or  a  person  unacquainted  with  the  slave,  to  understand 
him,"  unless  he  also  offers  to  show  that  he  was  himself  a  stranger 

to  the  slave 523 

20.  Distillation  of  grain  into  liquor  xdthout  license;  constitutionality 
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of  laic  jifohibiting. — The  act  to  prohibit  tho  distillation  of  grain 
into  spirituous  liquors  except  under  the  authority  and  direction  of 
the  governor,  approved  December  8,  )H62,  (Session  Acts,  1862-63, 
p.  43,)  is  not  violative  of  any  constitutional  provision,  either  as 
depriving  the  citizen  of  his  property  without  due  course  of  law, 
or  as  conferring  legislative  power  on  the  governor. — Ingram  v.  The 
State 247 

21.  Same;  evidence  in  aggravation. — On  the  trial  of  an  indictment 
under  this  statute,  evidence  of  distinct  acts  not  charged  in  the 
indictment,  but  similar  to  the  acts  which  are  charged,  is  not  ad- 
missible for  the  prosecution,  "  in  aggravation  of  the  line." 247 

22.  Same  ;  sufficiency  of  indictment  in  negativing  license. — An  indict- 
ment under  the  act  approved  December  8th,  1862,  which  makes 
it  unlawful  for  any. person  to  distill  grain  into  spirituous  liquor, 
"  unless  employed  or  authorized  by  the  governor  so  to  do,"  (Ses- 
sion Acts,  1862-3,  p.  43,)  must  aver  that  the  defendant  was  not 
authorized  or  emploj'ed  by  the  governor. — Davis  v.  The  State 521 

23.  Xeglect  of  public  bridge  by  contractor;  constitutionality  of  act  of 
November  24,  1662. — The  act  approved  November  24, 1862,  (Session 
Acts,  J 862,  p.  Jul,)  which  maiies  it  an  indictable  offense,  for  any 
person  who  has  built  a  iiublic  bridge  by  contract  with  the  county 
commissioners,  "  knowingly  to  suffer  such  bridge  to  remain  out 
of  repair,  and  unsafe  for  the  ]f)assage  of  travellers  and  other  per- 
sons, for  more  than  ten  days  at  any  one  time,  during  the  period 
stipulated  for  its  safety  by  the  terms  of  his  contract,"  does  not 
violate  the  obligation  of  such  contracts  made  before  its  passage, 
and  is  not  obnoxious  to  any  constitutional  objection. — Blann  v. 
The  State ..  353 

24.  Uttering  and  puhlishing  forged  instrument  as  true  ;  sufficiency  of 
verdict. — Under  an  indictment  for  uttering  and  publishing  as  true 
a  forged  instrument,  (Code,  §  3165,)  it  is  not  necessary  that  the 
verdict  of  the  jury  should  negative  the  fact  that  the  defendant 
received  the  forged  instrument  from  another  i)erson,  in  good  faith, 
and  for  a  valuable  consideration  ;  although  that  fact,  if  atiirma- 
tively  found  by  the  jury,  would  reduce  the  offense  to  forgery  in 
the  third  degree. — Scully  v.  The  State 240 

25.  Same;  venue;  accessory  before  the  fact. — Where  a  forgery  is  com- 
mitted in  one  county,  and,  pursuant  to  a  fraudulent  combination 
there  entered  into  between  the  prisoner  and  the  forger,  the  forged 
instrument  is  uttered  and  published  as  true  in  another  county, 
the  prisoner  is  an  acessory  before  the  fact  to  the  offense  of  utter- 
ing and  publishing,  (Code,  §  3526,)  and  may  be  indicted  for  that 
offense  in  the  county  in  which  it  was  committed,  although  all  his 
acts  in  relation  to  it  were  done  in  the  other  countj- 240 

26.  Living  in  adultery  or  fornication  ;  constituents  of  offense. — One  act 
of  criminal  intimacy  is  not  sufficient  to  constitute  the  offense  of 
"living  in  adultery  or  fornication,  (Code,  §  323U  although  that 
act  "  was  the  result  of  previous  arrangement  and  understanding 
between  the  parties." — Smith  v.  The  State 554 

27.  Larceny  ;   assessing  value  of  stolen  property. — Under   an  indict- 
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mcnt  for  grand  larceny,  (Code,  §  3173,)  the  value  of  the  stolen 
property  must  be  assessed  by  the  jury  according  to  a  specie  stan- 
dard, and  not  by  any  other  currency  that  niaj'  be  common  at  the 
time  of  the  commission  of  the  oftense. — Parker  v.  The  State 365 

28.  Description  of  stolen  property. — "A  heifer,  between  two  and  three 
years  old,  that  had  never  had  a  calf,"  may  be  described  in  an  in- 
dictment for  larceny  as  a  cozo 355' 

29.  Larceny  in  dwellinff-house ;  constituents  of  offense. — Stealing 
clothes  from  the  railing  or  banisters  of  a  piazza  attached  to  a 
dwelling-house,  does  not  constitute  the  statutory  offense  of  "  lar- 
ceny in  a  dwelling-house,"  under  section  3170  of  the  Code. — Henry 

V.  The  State. 679 

30.  Carrying  stoleti  j)roperty  into  another  county. — Where  property, 
which  has  been  stolen  in  one  county,  is  carried  by  the  thief  into 
another  county,  he  may  be  prosecuted  and  convicted  in  the  lat- 
ter county. — Aaron  <)•  £ly  v.  The  State 684 

31.  Bringing  stolen  property  into  State  ;  sufficiency  of  indictment. — A 
count  in  an  indictment,  which  charges  that  the  defendants  "did 
feloniously  take,  steal,  and  lead  away  two  mares,  the  property  of 
H.  H  ,  A.  M.,  J.  M.  M.,  and  J.  M.  W.,  in  the  State  of  Mississippi, 
and  brought  the  same  into  the  county  of  Tuskaloosa  in  the  State 
of  Alabama;"  or  "the  property  of  H.  H.,  A.  M.,  J.  M.  M.,  and  J. 
M.  W.,  known  as  H.  M.  &  Co.,  in  the  State  of  Mississippi,  and 
brought  the  said  mares  into  the  county  of  Tuskaloosa,"  &c.,  is 
fatally  defective,  becaVise  it  does  not  show  with  sufficient  cer- 
tainty that  the  larceny  was  committed  in  Mississippi. — Alsey  ^• 
Philv.  The  State 664 

32.  Stealing  or  inveigling  slave ;  constituents  of  offense. — Under  an  in- 
dictment which  charges  that  the  prisoner  "  inveigled,  stole,  car- 
ried, or  enticed  away  a  slave,"  (Code,  §  3130,)  the  court  may  re- 
fuse to  instruct  the  jury,  at  the  instance  of  the  prisoner,  ''that  if 
the  evidence  showed  that  the  slave  refused  to  go  with  the  defend- 
ant, and  did  not  leave  the  premises  or  the  possession  of  his 
owner,  then  they  should  find  the  defendant  not  guilty."  such 
charge  is  calculated  to  mislead  the  jury,  by  inducing  them  to  be- 
lieve that  the  slave's  consent  to  go,  and  his  leaving  the  premises 
of  his  owner,  are  necessary  to  constitute  the  offense  of  larceny 

by  the  defendant.— .1/flr/iw  v.  Th» State 523 

33.  Larceny  of  hank-hills  and  treasury-notes. — In  this  State,  bank- 
bills  and  United  States  treasury-notes  may  be  the  subject  of  lar- 
ceny.— Sallie  V.  The  State 691 

34.  Sufficiency  of  indictment  in  description  of  stolen  hills  and  notes. 
"  One  ten-dollar  treasury-note  of  the  United  States,  usually  called 
a  green-back,  and  one  ten-dollar  national-bank-bill,  usually  called 
a  green-back,"  is  a  sufficient  description,  in  an  indictment,  of  the 
subject  of  the  larceny 691 

35.  Larceny  of  inule  hy  free-dman  ;  punishment  of. — For  the  larceny  of 
a  niule  at  any  time  ])etween  the  20th  day  of  July,  1865,  and  the 
21st  day  of  September  next  thereafter,  a  freedmau  cannot  be  con- 
victed and  punished  under  the  act  approved  October  7,  1864,  but 
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may  be  under  section  3180  of  the  Code. — Ben  Peters  v.  The  State,  681 

Also,  Aaron  ^  Ely  V.  The  State 684 

Jeffries  4'  Jeffries  v.  The  State 655 

36.  Conviction  under  repealed  penal  statute. — A  conviction  cannot  be 
had  under  a  penal  statute  which  has  been  repealed,  although 
the  indictment  was  found  before  the  passage  of  the  repealing 
statute,  unless  the  statute  expressly  excepts  from  its  operation 
offenses  committed  prior  to  its  passage. — Griffin  v.  The  State 541 

37.  Liability  of  freedman  to  punishment  for  offense  committed  xchile 
slave. — Since  the  passage  of  the  ordinance  by  the  State  conven- 
tion on  the  22d  September,  1865,  by  which  slavery  was  declared 
tojbe  abolished,  there  has  been  no  law  in  force  in  Alabama  under 
which  a  freedman  may  be  convicted  or  punished  for  the  murder 
of  a  white  person  committed  by  him  while  a  slave.  (Byrd,  J., 
dissenting.) — Burt  v.  The  State 617 

38.  Same. — For  the  murder  of  a  slave  by  a  slave,  while  the  institu- 
tion of  slavery  existed  here,  there  has  been  no  law  in  force  in 
this  State  since  the  22d  September,  1865,  under  which  the  slayer 
can  be  convicted  and  punished.  (Bykd,  J.,  dissenting.) — Xelson  v. 
The  State 667 

39.  Same. — Since  the  22d  September,  1865,  there  has  been  no  law  in 
force  in  this  State,  under  which  a  freedman  can  be  convicted  and 
punished  for  the  robbery  of  a  white  person,  or  an  assault  with  in- 
tent to  rob  a  white  person,  where  the  offense  was  committed  by 
him  while  a  slave. — George  r.  The  State 675 

40.  Eepeal  of  criminal  statutes  applicable  only  to  slaves,  hy  abolition  of 
slavery. — The  ordinance  of  the  State  convention  of  Alabama, 
adopted  on  the  22d  September,  1865,  by  which  slavery  was  de- 
clared to  have  been  abolished  and  thereafter  prohibited,  abro- 
gated all  the  criminal  laws  of  the  State  which  were  applicable 
exclusively  to  slaves. — George  v.  The  State 675 

41.  Applicability  of  general  criminal  statutes  to  freedmen. — The  general 
criminal  statutes  of  the  State  are  applicable  to  offenses  commit- 
ted by  freedmen  since  the  abolition  of  slavery,  although  they 
were  not  applicable  at  the  time  of  their  enactment  to  the  persons 
who  are  now  freedmen  :  such  an  application  of  the  statutes  is  not 
obuoxious  to  the  constitutional  prohibition  against  ex-post-facto 
laws,  nor  violative  of  the  provision  contained  in  the  8th  section 
of  the  bill  of  rights,  which  declares  that  no  person  shall  be  pun- 
ished, "  but  by  virtue  of  a  law  established  and  promulgated  prior 

to  the  offense. — Eliza  v.  The  State 693 

Also,  Aaron  4'  Ely  v.  The  State 684 

Henry  Witkerby  v.  The  State 704 

Ferdinand  V.  The  State 706 

42.  Personal  presence  of  prisoner  at  rendition  of  judgment. — In  a  crim- 
inal case,  judgment  for  a  corporal  punishment  can  not  be  ren- 
dered against  the  prisoner  in  his  absence;  and  the  record  ninst 
aflSrmatively  show  that  he  was  present  in  court. — Young  v.  The 
State 357 

43.  Same. — To  sustain  a  judgment  and  sentence  on  conviction  for 
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felony,  the  record  must  aflSrmatively  show  that  the  prisoner  Ma» 
personally  present  in  court  when  sentence  was  pronounced  on 

him.— Ben  Peters  v.  The  State 681 

Also,  Giisonv.  The  State 693 

Eliza  V.  The  State 693 

44.  Same. — This  does  not  appear  with  sufficient  certainty  from  the 
following  recitals  in  the  judgment-entry:  "  This  day  came  the  so- 
licitor and  the  defendant";  and  it  is  therefore  considered  by  the 
court,"  &c.,  ''ijiat  the  defendant  be  taken  hence  to  the  jail  of  the 
county,"  &c.— Eliza  v.  The  State 693 

45.  Asking  prisoner,  on  conviction,  if  he  has  aught  to  say  in  arrest  of 
judgment ;  presumption  in  favor  of  judgment. — It  is  not  necessary 
that  the  record,  in  a  case  of  felony,  should  affirmatively  show 
that  the  prisoner  was  asked  by  the  court,  before  sentence  was 
pronounced  against  him,  if  he  had  anything  to  say  in  arrest  of 
judgment :  the  question  will  be  presumed  to  have  been  aslied, 
unless  the  record  affirmatively  shows  that  it  was  not.  (Judge,  J., 
dissenting.) — Aaron  4'  Ely  v.  The  State 664 

46.  Assault  with  intent  to  ravish;  sufficiency  of  indictment, — An  indict- 
ment against  a  negro,  which  charges  that  he  "assaulted  Mary  S., 
a  white  child,  under  the  age  of  ten  years,  tcith  intent  to  ravish  her," 
is  sufficient  to  authorize  a  conviction  under  section  3307  of  the 
Code,  which  punishes  with  death  any  negro  "who  commits,  or 
attempts  to  commit,  a  rape  on  any  white  female ;"  yet  the  averment 
of  the  assault,  though  unnecessary,  being  descriptive  of  the  of- 
fense, must  be  proved  as  laid. — Henry  Witheriy  v.  The  State 702 

47.  Reversal  of  judgment  in  part. — When  judgment  is  rendered  against 
the  defendant  in  a  criminal  case,  for  the  amount  of  the  fine  assessed 
against  him  by  the  jury,  and  directing  that  he  remain  in  the  cus- 
tody of  the  sheriff  until  the  fine  and  costs  are  paid ;  and,  on  a 
subsequent  day  of  the  term,  when  he  is  not  shown  to  have  been 
personally  present,  the  court  also  sentences  him  to  imprisonment 
in  the  county  jail,  the  latter  judgment  only  will  be  reversed,  and 
the  cause  remanded. — Toung  v.  The  State 357 

48.  Description  of  defendant  in  indictment. — In  an  indictment  against 
a  freedman,  it  is  not  necessary  to  aver  whether|he  was  afreedman 

or  a  slave  at  the  commission  of  the  offense. — Jeffries  v.  The  Slate.  655 

CUSTOM. 

1.  Amang  artisans  as  to  working  hours  of  journeymen  ;  proof  and  va- 
lidity of. — Proof  of  the  general  custom  among  the  mechanics  and 
artisans  in  a  city,  by  which  journeymen  and  employees  are  re- 
quired to  work  for  their  employers  only  a  certain  number  of  hours 
per  day,  and  are  allowed  the  privilege  of  working  for  themselves 
at  other  times,  is  competent  evidence  to  be  submitted  to  the  jury, 
as  tending  to  show  the  existence  of  such  custom  among  daguerro- 
typists,  ambrotypists,  and  photograph  painters,  whose  business 
belongs  to  the  mechanical  arts ;  and  such  custom,  if  proved  to 
exist,  can  not  be  pronounced  by  the  courts  unreasonable,  contrary 
to  public  policy,  or  otherwise  illegal. — Barnes  v.  Ingalls 193 
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DAMAGES. 

1.  In  statutory  action  for  trespass  hy  cattle. — In  a  statutory  action  to 
recover  damages  for  a  trespass  by  cattle,  (Code,  ^§  1099-1102,)  in- 
terest should  not  be  allowed  on  the  damages  assessed  by  the  jury ; 
and  if  the  jury,  besides  assessing  the  damages,  also  allow  inter- 
est theieon,  the  latter  part  of  their  verdict  should  be  rejected  as 
surplusage. — Jeanv.  Sandiford 317 

DEEDS. 

1.  Validity  of  conveyance  by  debtor  to  bona-iide  creditor. — A  debtor,  in 
failiug  ciicunistaiices,  may  sell  and  convey  his  property,  at  an  ade- 
quate price,  to  a  bona-fi.de  creditor,  even  though  the  known  eifect 
of  such  sale  and  conveyance  may  be  to  delay  or  defeat  his  other 
creditors;  and  neither  the  fact  that  the  conveyance  embraces  all 
of  his  property  that  is  subject  to  levy  and  sale  under  legal  pro- 
cess, nor  the  fact  that  the  grantee,  immediately  afterwards,  con- 
veyed the  property,  by  deed  of  gift,  to  the  debtor's  wife,  who  was 
his  daughter,  nor  these  facts  combined,  are  sufficient  to  set  aside 
the  transaction  in  equity,  as  fraudulent  against ]the  other  credit- 
ors.— Young  v.  Dumas 60 

2.  Registration  of  deed  of  gift,  conveying  life-estate  tvith  remainder  over. 
By  the  registration  statutes  of  this  State.  (Code,  §^  1274-5,  12S5, 
1294,  1296,)  a  deed  of  gift  of  slaves,  by  which  a  life-estate  is  con- 
veyed to  one  person,  with  remainder  to  another,  if  recorded  in 
the  county  in  which  the  grantor  resides,  and  in  which  the  slaves 
are  at  the  time,  is  admissible  in  evidence  without  further  proof, 
and  its  registration  operates  as  constructive  notice  of  its  con- 
tents; nor  is  it  necessary  that  it  should  be  recorded  within  four 
months  in  any  other  county  to  which  the  property  may  be  re- 
moved.— Ticelves  v.  Xevill 175 

3.  "Heirs,"  in  deed  of  gift,  construed  to  mean  "children." — A  deed  of 
gift,  by  which  slaves  are  conveyed  to  the  grantor's  wife  Endora 
"and  her  bodily  heirs  by  me"  [him],  to  be  managed  and  controlled 
by  the  wife  "for  the  best  interests  of  said  Endora  and  children  /" 
and  by  which  it  is  further  declared  to  be  "the  express  meaning 
and  intent  of  these  presents  to  belong  to  uiy"  [his]  "wife  and 
children,  during  the  natural  life  of  said  Endora,iand  at  her  death 
to  descend  to  my"  [his]  "cbihlren," — vests  in  the  children  a  joint 
estate  with  their  mother  during  her  life,  with  remainder  at  her 
death 175 

4.  Deed  of  gift  to  "only  proper  nae''  of  grantor's  married  daughter,  held 
to  create  separate  estate. — A  deed  of  gift,  by  which  a  father  con- 
veys a  female  slave  to  his  married  daughter,  "to  the  only  proper 
use  and  behoof  of  the  said  Margaret  and  her  bodilj'  heirs,  her  ex- 
ecutors, administrators,  and  assigns  forever,"  creates  a  separate 
estate  in  the  grantee. — Caldwell  v.  Pickens"  Adm'r 514 

DEPOSITION. 

1.  When  objection  must  be  made. — An  objection  to  a  deposition,  on  ac- 
count of  the  want  or  insnfficiency  of  the  notice  of  the  iiling  of 
the  interrogatories,  must  be  made  beiore  the  trial  is  entered  upon, 
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(Code,  $  2328,)  and  comos  too  late  aftervrards. — Cornelius  v.  Par- 
tain 473 

2.  Second  motion  to  suppress. — When  a  motion  to  suppress  a  deposi- 
tion has  been  made  and  overruled,  a  renewal  of  the  motion  at  a 
subsequent  term,  even  on  the  ground  of  newly  discovered  evi-  ' 
dence  showing  that  the  deposition  was  improperly  taken,  is  ad- 
dressed to  the  sound  discretion  of  the  primary  court,  and  its 
action  on  such  motion  is  not  revisable  on  error  or  appeal. — Hicks 

V.  Lawson , 90 

3.  Admissibility  of  evidence  showing  deposition  to  have  been  improperly 
taken,  to  impair  its  weight  with  jury. — Evidence  showing  that  a  de- 

.  position  was  improperly  or  iiTegularly  taken — as,  that  one  of  the 
parties  was  present  when  it  was  taken,  and  had  the  answers  of 
the  witness  already  written  out  in  his  own  handwriting,  and  read 
each  answer  to  the  witness  as  the  questions  were  asked,  and  that 
they  were  written  down  as  read  bj'^  him — is  proper  for  the  con- 
sideration of  the  court,  on  a  motion  to  suppress  the  deposition, 
but  is  not  admissible  before  the  jury,  "for  the  purpose  of  impair- 
ing the  weight  of  the  deposition";  and  if  such  evidence  is  oifered 
for  the  purpose  of  impeaching  the  credit  of  two  witnesses,  whose 
depositions  are  shown  to  have  been  thus  taken,  while  it  contra- 
dicts the  statements  ot  only  one  of  them,  the  court  may  reject  it 
altogether 90 

4.  Error  without  injury  in  refusal  to  suppress  deposition. — The  refusal 
to  suppress  a  deposition  on  motion  is,  at  most,  error  without  in- 
jury, when  the  record  shows  that  the  deposition  was  not  oftered 

in  evidence  on  tbe  trial. — Buffington  v.  Cook 64 

DISCONTINUANCE. 

1.  What  constitutes. — Neither  the  mere  neglect  of  the  probate  judge, 
to  docket  a  cause  and  call  it  for  trial,  for  more  than  twelve 
months  after  his  reception  of  a  certificate  ot  reversal  by  the  su- 
preme court  of  a  former  decision  in  the  case,  nor  the  mere  omission 
of  the  party  or  his  counsel  to  have  it  docketed  and  called  tor 
trial,  operates  a  discontinuance:  there  must  be  some  active  in- 
terference with  the  case,  to  have  that  effect. — Forrester  v.  For- 
rester   320 

DIVORCE. 

1.  Reciprocal  causes  of  divorce  defeat  each  other. — A  suit  for  divorce 
on  any  one  of  the  statutory  grounds,  (Code,  S§  1961-63,)  may  be 
defeated  by  proof  of  the  existence  of  another  statutory  ground 
in  favor  of  the  defendant ;  and  such  reciprocal  causes  of  divorce 
being  proved,  under  separate  bills,  the  court  will  not  grant  a 
divorce  to  either  party. — Eibet  v.Fibet 348 

2.  Evidence  outside  of  issue  allowable. — In  suits  for  divorce,  the  inter- 
ests of  the  public  as  well  as  of  the  parties  being  involved,  the 
court  may  receive  and  act  upon  evidence  showing  misconduct 
oh  the  part  of  the  plaintiff',  although  such  misconduct  is  not 
brough  t  forward  and  relied  on  iu  the  answer 348 
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DOMICILE. 

1.  Proof  of. — A  foreigner,  who  came  to  this  country,  in  a  "spree  or 
frolic,"  during  his  minority,  several  years  before  the  commence- 
ment of  the  war  between  the  Confederate  States  and  the  United 
States,  leaving  his  parents  in  hisl  native  country  in  good  pecu- 
niary circumstances;  who  always  declared  his  intention  to  re- 
turn home  when  he  attained  his  majority ;  whose  conduct  corrob- 
orated his  declarations,  and  who  attained  his  majority  while  the 
ports  of  the  Confederate  States  were  blockaded, — can  not  be  held 
to  have  acquired  a  domicile  in  this  country,  and  is,  therefore,  not 
subject  to  military  service  in  the  armies  of  the  Confederate 
States. — Ex  parte  Barton,  in  re  Fight. 452! 

2.  Same. — A  foreigner,  who  enlisted  in  the   military  service  of  the        • 
Confederate  States,  as  a  volunteer,  in  Mississippi ;  was  afterwards 
discharged  from  that  service,  on  the  ground  that  he  was  not  dom- 
iciled in  this  country ;  subsequently  came  to  this  State,  engaged 

in  business  here,  and  was  so  engaged  when  taken  as  a  militia- 
man,— must  be  regarded  as  having  acquired  a  domicile  here ;  and 
his  declarations  while  here,  to  the  eftect  that  he  intended  to  re- 
turn to  his  native  country,  "  if  he  could  get  out,"  so  soon  as  he 
had  earned  enough  money  ,and  that  he  had  saved  ''nearly  enough 
hard  cash  "  for  that  purpose,  are  entitled  to  but  little  considera- 
tion, and  do  not  bring  him  within  the  principle  which  holds  a 
foreigner,  in  itvnei-e  to  his  native  country,  remitted  to  his  domicile 
of  origin. — State,  ex  rel.  Graham,  in  re  Toner 454 

DOWER. 

1.  Widoic^s  dissent  from  husiand's  will,  as  necessary  to  perfect  right  of 
dower.— Under  the  Code  (§  1609),  as  under  the  former  statutes, 
the  failure  of  the  widow  to  dissent,  within  twelve  months,  from 
the  will  of  her  deceased  husband,  is  a  bar  to  her  right  of  dower, 
if  the  will  makes  any  provision  for  her  which  does  not  appear  to 
have  been  intended  as  an  addition  to  her  dower. — Adams  v.  Ad- 
ams    274 

2.  Election  by  ividow  ietween  testamentary  and  statutory  provisions  ; 
conclusiveness  and  effect  of. — "Where  the  will  of  the  deceased  hus- 
band makes  a  provision  for  the  widow,  which  does  not  appear  to 
have  been  intended  as  an  addition  to  her  dower,  a  case  of  incon- 
sistent rights  is  presented,  and  she  is  driven  to  an  election  be- 
tween them ;  and,  although  she  is  not  concluded  by  an  election 
unadvisedly  made,  she  cannot  avoid  it  while  retaining  the  prop- 
erty which  she  has  received  by  virtue  of  it ;  her  only  remedy 
against  such  election  is  in  equity,  where  she  can  obtain  relief  on 
the  restoration  of  what  she  has  received 274 

3.  «S'awie  /  jurisdiction  of  probate  court. — Where  a  widow  is  compelled 
to  elect  between  the  provision  made  by  her  husband's  will  and  her 
statutory  rights  as  dowress  and  distributee,  and  makes  her  elec- 
tion to  take  under  the  will,  she  cannot  afterwards  recover  dower 
in  the  probate  court,  on  offering  to  restore  what  she  has  received 
under  the  will ;  if  the  election  was  unadvisedly  made,  her  only 
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remedy  to  avoid  it  is  in  equity. — S.  C 603 

4.  Stick  election  bars  dower  at  latt. — The  fact  that  the  widow  has 
elected  to  take  the  provision  made  for  her  by  the  will,  and  still 
retains  the  property  which  she  has  received  by  virtue  of  that 
election,  is  a  bar  to  her  claim  for  dower  in  the  probate  court 274 

5.  Ante-nuptial  contract  no  bar  to  dower. — An  ante-nttptial  contract, 
by  which  it  is  stipulated  that  the  marriage  "  is  not  to  affect  any 
estate  or  property  that  either  of  the  parties  may  have  at  the  time 
of  the  marriage,  but  each  has  the  right  to  dispose  of  their  own 
property  as  they  may  choose  to  do,  and  that  the  marriage  shall 
have  no  effect,  or  create  any  lien  upon  each  other's  property  or 
effects  whatever,  as  is  now  provided  by  law," — is  not  a  bar  to  the 

'    widow's  claim  for  dower  in  the  probate  court —  -  274 

6.  Eight  of  dower  not  affected  byhushand^s  residence. — The  wife's  right 
to  an  assignment  of  dower  by  the  probate  court,  is  not  dependent 
on  the  residence  of  her  husband  in  the  State  at  the  time  of  his 
death,  or  in  the  county  in  which  the  proceedings  are  had. — For- 
rester V.  Forrester 320 

7.  Proof  of  location  of  lands  in  county. — In  proceedings  l)efore  the 
probate  court  for  an  assignment  of  dower,  if  the  petition  avers 
that  the  lands  are  situated  in  the  county,  and  the  decree  recites 
that  dower  is  granted  in  the  lands  described  in  the  petition,  this 

is  suflQcient  to  show  that  the  lands  are  situated  in  the  county.. ..  320 

8.  Proof  of  heirs. — Although  the  statute  requires  that  the  names  of 
the  heirs,  «fec.,  shall  be  stated  in  the  petition,  (Code  §  1361,)  it  is 
not  necessary  that  the  decree  should  show  that  the  facts  were 
proved  as  alleged 320 

ELECTION. 

1.  By  toidotp  between  testamentary  ftitd  statutory  provisions ;  conclu- 
siveness and  effect  of. — Where  the  will  of  the  deceased  husband 
makes  a  provision  for  the  widow,  which  does  not  appear  to  have 
been  intended  as  an  addition  to  her  dower,  a  case  of  inconsistent 
rights  is  i)resented,  and  she  is  driven  to  an  election  between 
them;  and,  although  she  is  not  concluded  by  an  election  unad- 
visedly made,  she  cannot  avoid  it  while  retaining  the  property 
which  she  has  received  by  virtue  of  it :  her  only  remedy  against 
such  election  is  in  equity,  where  she  can  obtain  relief  on  the  res- 
toration of  what  she  has  received. — Adams  v.  Adams 274 

2.  Same  ;  jurisdiction  of  probate  court. — Where  a  widow  is  compelled 
to  elect  between  the  provision  made  for  her  by  her  husband's  will 
and  her  statutory  rights  as  dowress  and  distributee,  and  makes 
her  election  to  take  under  the  will,  she  cannot  afterwards  re- 
cover dower  in  the  probate  court,  on  offering  to  restore  what  she 
has  received  under  the  will :  if  the  election  was  unadvisedly 
made,  her  only  remedy  to  avoid  it  is  in  equity. — S.  C 603 

3.  Same. — The  fact  that  the  widow  has  elected  to  take  the  provis- 
ion made  for  her  by  the  will,  and  still  retains  the  property  which 
she  has  received  by  virtue  of  that  election,  is  a  bar  to  her  claim 

for  dower  in  the  probate  court 274 

48 
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4.  By  distributees,  to  ratify  unauthorized  act  of  administrator. — When 
an  estate  is  kept  together  by  the  administrator  vrithout  an  order 
of  court,  the  general  rule  is,  that  the  distributees  may,  at  their 
election,  either  charge  him  with  the  rent  of  the  land  and  the  hire 
of  the  slaves,  or  take  the  net  proceeds  of  the  crops  raised  by  him  ; 
and  the  mere  institution  of  a  chancery  suit  by  them,  in  which 
they  sought  to  charge  the  administrator  with  the  proceeds  of  the 
crops,  does  not  conclude  them  as  an  election,  when  it  appears 
that  they  voluntarily  dismissed  their  bill  before  final  decree. 
Harrison's  Adm'r  v.  Harrison's  Distributees 489 

EMINENT  DOMAIN. 
See  Constitutional  Law,  2. 

ERROR  AND  APPEAL. 

1 .  When  appeal  lies. — An  appeal  does  not  lie  from  a  judgment  of  the 
circuit  court,  imposing  a  fine  tor  an  alleged  contempt. — Easton  v. 
TheState.. 5.52 

2.  Same. — An  appeal  does  not  lie  from  an  order  of  the  probate  court, 
rendered  on  final  settlement  of  a  guardian's  accounts,  in  these 
words :  "  It  appears  that  said  guardian  is  chargeable  with  the 
sum  of  $127  50,  and  is  entitled  to  a  credit  for  the  sum  of  $140  50, 
leaving  a  balance  due  said  guardian  on  said  settlement  of  $13 ; 
and  it  is  therefore  ordered,  that  the  account-current,  as  stated, 

be  recorded  and  placed  on  file." — Waters  v.  Coker 730 

3.  Contents  of  transcript. — Papers  which  are  not  made  exhibits  to  the 
bill  or  answer,  nor  referred  to  in  the  proceedings  or  decree,  nor 
made  part  of  the  record  by  order  of  the  court,  cannot  be  looked  to 
for  any  purpose  on  appeal,  though  incorporated  in  the  transcript 

by  the  clerk  or  register. — Kirk  v.  Mo  A  llister 343 

4.  Bevision  of  chancellor's  decree  on  question  of  fact. — The  appellate 
court  will  not  reverse  the  decision  of  the  chancellor  on  a  ques- 
tion of  fact,  unless  there  was  a  decided  preponderance  of  the 
evidence  against  the  conclusion  attained  by  him. — Phillips'  AdmW 

V.  Phillips 63 

5.  Same. — On  appeal  from  the  chancellor's  decree,  overruling  ex- 
ceptions to  the  master's  report  on  a  question  of  fact  under  a  refer- 
ence, the  appellate  court  will  not  reverse,  unless  the  record  clearly 
shows  that  the  master's  conclusion  is  erroneous. — Mahone  v,  Wil- 
liams  204 

6.  What  is  revisable. — When  a  motion  to  suppress  a  deposition 
has  been  made  and  overruled,  a  renewal  of  the  motion  at 
a  subsequent  term,  even  on  the  ground  of  newly  discovered  evi- 
dence showing  that  the  deposition  was  improperly  taken,  is  ad- 
dressed to  the  sound  discretion  of  the  primary  court,  and  its 
action  on  such  motion  is  not  revisable  on  error  or  appeal. — Hicks 

V.  Lawson 90 

7.  Same. — ^The  refusal  of  a  continuance  by  a  circuit  judge,  on  a  hear- 
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ing  before  him  on  a  writ  of  habcaa  corpus,  is  not  revisable  in  an 
appellate  tribunal. — Exparte  Hunter 560 

8.  Error  without  injury,  in  refusal  to  suppress  deposition, — The  refusal 
to  suppress  a  deposition  on  motion  is,  at  most,  error  without  in- 
jury, when  the  record  shows  that  the  deposition  was  not  offered 

in  evidence  on  the  trial. — Buffingtonv.  Cook 64 

9.  Presumption  of  injury  from  error . — Where  a  witness  is  erroneously 
excluded,  on  the  ground  that  he  is  incompetent  for  a  specified 
reason,  the  error  will  work  a  reversal,  although  the  record  shows 
that  he  was  incompetent  on  another  ground,  but  does  not  affirm- 
atively show  that  the  objection  to  his  competency  on  the  latter 
ground,  if  made  in  the  court  below,  could  not  have  been  removed 

by  a  release.-^iesiie  v.  Sims IGl 

10.  Same. — An  erroneous  charge  in  favor  of  the  plaintiff,  which 
authorized  the  jury  to  find  a  larger  verdict  for  him  than  he  is 
entitled  to  recover,  will  work  a  reversal  at  the  .instance  of  the 
defendant,  although  the  evidence  shows  that  the  plaintiff  was 
entitled  to  recover  a  smaller  amount,  and  the  defendant  failed  to 
ask  an  explanatory  charge. — Moody  v.  McCown. 586 

11.  Same. — In  a  criminal  case,  if  the  court  erroneously  submits  to 
the  jury  at  the  same  time  the  issues  joined  on  the  pleas  of  not 
guilty  and  former  acquittal  (or  conviction),  instead  of  disposing 
of  the  latter  issue  first,  injury  will  be  presumed  from  the  error, 
unless  the  record  affirmatively  shows  that  no  injury  could  have 
resulted. — Foster  v.  The  State 229 

12.  Presumption  in  favor  of  judgment. — In  a  probate  case,  where  the 
correctness  of  the  decree  depends  on  the  evidence  which  was  be- 
fore the  primary  court,  and  the  bill  of  exceptions  does  not  pur- 
port to  set  out  all  the  evidence  which  was  before  that  court,  the 
appellate  court  will  presuTiie  that  the  decree  was  justified  by  the 

evidence. — Blackwell  v.  Blackwell 335 

Also,  Minis'  Adm'r  v.  Minis 717 

Moore  and  Wife  v.  Baker 704 

13.  Same. — In  a  prosecution  for  a  felony,  the  appellate  court  will 
presume,  unless  the  record  shows  the  contrary,  that  the  prisoner 
was  asked  by  the  court,  before  sentence  was  pronounced,  if  he 
had  any  thing  to  say  in  arrest  of  judgment.  (Judge,  J.,  dis- 
senting.)— Aaron  ^- Ely  V.   The  State 686 

14.  Judgment  corrected  and  affirmed. — Where  the  primary  court  im- 
properly renders  a  judgment  for  damages  and  interest,  as  allowed 
by  the  jury,  instead  of  rejecting  the  latter  part  of  the  verdict  as 
surplusage,  the  error  will  be  corrected  on  appeal,  at  the  costs  of 
the  appellant — Jean  v.  Sandiford 317 

15.  Beversal  of  judgment  in  part. — Where  judgment  is  rendered 
against  the  defendant  in  a  criminal  case,  for  the  amount  of  the 
fine  assessed  against  him  by  the  jury,  and  directing  that  he  re- 
main in  the  custody  of  the  sheriff  until  the  fine  and  costs  are 
paid ;  and,  on  a  subsequent  day  of  the  term,  when  he  is  not  shown 
to  have  been  personally  present,  the  court  also  sentences  him  to 
imprisonment  in  the  county  jail,  the  latter  judgment  only  will 

be  reversed,  and  the  cause  remanded. — Young  v.  The  State 357 
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1.  When  distriliitive  interest  in  decedent's  estate  accrues. — A  distribu- 
tee's interest  ill  the  estate  of  a  decedent  accrues  by  operation  of 
law,  under  the  statute  of  distribution,  at  the  death  of  the  intes- 
tate, and  not  by  virtue  of  the  subsequeut  division  of  the  estate, 
which  only  converts  his  equitable  interest  into  a  legal  right. — 
Ferryman  v.  Greer 133 

2.  Division  of  estate  hy  consent. — The  distributees  of  a  decedent's  es- 
tate, all  being  adults,  may  divide  the  estate  among  themselves 
by  agreement ;  and  such  division,  when  made,  will  be  sanctioned 
and  upheld  in  equity 133 

3.  Construction  and  effect  of  agreement  respecting  disposition  of  dece- 
dent's estate. — An  agreement  in  writing,  executed  by  and  between 
three  of  a  decedent's  children  and  two  of  his  sons-in-law,  which 
recites  that  another  son-in-law  is  dissatisfied  with  the  provision 
made  for  him  in  the  decedent's  will,  and  proposes  to  take  a  speci- 
fied sum  for  his  interest  in  the  estate  ;  authorizes  the  administra- 
tor to  pay  him  that  sum  out  of  the  assets  of  the  estate,  ''on  his 
executing  to  the  undersigned  an  assignment  of  all  his  interest;" 
then  recites  that,  "  in  the  event  of  the  contemplated  settlement, 
the  undersigned  will  own  all  the  real  estate  of  which  said  J.  J. 
[decedent]  died  seized  and  possessed,  and,  as  they  cannot  divide 
it  into  five  parts  advantageously,  they  agree  to  dispose  of  a  part 
of  it  as  follows  :  that  M.  W.  J.  shall  take"  a  certain  tract  which  is 
described,  at  a  specified  price,  and  that  two  of  the  other  parties 
should  each  take  a  designated  tract  at  a  specified  price ;  and  then 
provides  that  the  estimated  price  of  the  land,  or  "  proceeds,"  shall 
be  so  distributed  among  the  five  parties  as  to  equalize  their  re- 
spective portions, — is  an  agreement  for  the  sale,  and  not  for  the 
division  or  partition  of  the  lands,  and,  not  being  under  seal,  does 
does  not  convey  the  legal  title;  but,  coupled  with  possession,  and 
payment  of  the  stipulated  price,  conveys  a  complete  equitable 
title,  which  will  support  a  bill  for  specific  performance 586 

4.  Fayment  to  sole  distributee,  of  debt  due  decedent's  estate. — A  payment, 
madfe  in  good  faith,  before  administration  granted,  to  the  sole 
distributee  of  a  decedent's  estate,  there  being  no  outstanding 
debts  against  the  estate,  operates  in  equity  a  discharge  of  the 
debtor  from  liability  to  an  administrator  subsequently  aiipointed ; 
but  such  payment,  if  made  after  administration  granted,  is  tor- 
tious as  against  the  administrator,  and  neithew  discharges  the 
debtor  from  liability,  nor  constitutes  a  ground  of  equitable  relief. 
Johnson's  Adm'r  v.  Longmire 143 

5.  Statute  of  non-claim;  exception  in  favor  of  "heirs  or  legatees  claim- 
ing as  such." — A  proceeding  by  the  distributees  of  an  intestate's 
estate,  against  the  personal  representatives  of  the  deceased  ad- 
ministrator, to  compel  a  settlement  of  his  administration,  if  it  be 
within  the  provisions  of  the  statute  of  non-claim,  (Code,  §$  1883, 
1884,)  is  also  within  the  exception  in  favor  of  "heirs  or  legatees 
claiming  as  such." — Harrison's  Adm'r  v.  Harrison's  Distributees...  489 

6.  Jurisdiction  of  probate  court,  in  settlement  and  distribution  of  estate. 
Where  all  the  property  of  the  testator  has  been  distributed,  by 
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order  of  the  probate  court,  at  the  instance  of  the  administrators, 
according  to  the  pro\asion8  of  the  will,  that  court  has  no  juris- 
diction, on  the  petition  of  the  testator's  heirs-at-law  and  next 
of  kin,  to  render  a  decree  against  the  administrators,  on  final  set- 
tlement, on  the  basis  that  the  provisions  of  the  will  are  void :  the 
remedy  of  the  heirs  i»  in  chancery. — Carter^ a  Heirs  v.  Carter's 
Jdm'rs 579 

See,  also,  Execotobs  and  Administratobs. 

ESTOPPEL. 

1.  Against  tenant  from  denying  landlord's  title. — The  tenant  is  es- 
topped, in  any  proceeding  by  his  landlord  for  the  recoverj'  of  rent 
or  poHsession,  from  denying  the  title  of  the  latter ;  yet  he  may 
show  that  he  has  been  evicted  under  a  paramount  title,  or  that 
his  landlord's  title  has  been  extinguished,  or  has  passed  from 
him,  either  by  his  own  act,  or  by  operation  of  law. — English  v. 
Key 113 

2-  Against  infant  by  act  of  mother  or  agent. — Neither  the  conduct  of 
an  infant's  mother,  in  inducing  another  person  to  enter  into  a 
contract  with  him,  nor  the  act  of  her  agent  in  drawing  the  deed, 
can  estop  the  infant  from  avoiding  the  contract. — Clark  ^  Co.  v. 
Goddard 164 

3.  Conclusiveness  ofagreement  of  record. — Where  terms  are  prescribed 
by  the  chancellor,  as  a  condition  precedent  to  the  allowance  of 
an  amendment  of  the  bill,  and  are  accepted  by  the  complainant, 
he  is  bound  by  his  consent  thus  given,  and  can  not  assign  as 
error  any  of  the  matters  covered  by  it. — Mahone  v.  Williams 202 

4.  Conclusiveness  of  prohate  decree  declaring  estate  insolvent. — Where  a 
decedent's  estate  was  regularly  declared  insolvent  by  the  probate 
court  in  1849,  but  was  afterwards  settled  as  a  solvent  estate ;  and, 
on  that  settlement,  the  administrator  was  allowed  a  credit  for  the 
amount  of  a  claim  paid  by  him,  which  had  been  filed  against  the 
estate  within  nine  months  after  the  declaration  of  insolvency ; 
and  the  surplus  remaining  in  his  hands,  after  paying  all  the  debts, 
was,  by  the  decree  of  the  court,  divided  among  the  several  dis- 
tributees,— the  decree  of  insolvency  does  not  conclude  a  succeed- 
ing administrator  de  bonis  nan,  who  seeks  to  recover  the  money 
from  such  creditor,  from  showing  that  the  claim  had  been  previ- 
ously paid,  and  was  paid  by  the  administrator  in  chief  in  igno- 
rance of  that  fact. —  Walker  V.  Mock's  Adm'r 668 

EVIDENCE. 

I.  Admissibility  and  Relevancy. 

1.  Proof  of  value  of  services  of  photograph  painter. — The  number  of 
photographs,  of  fair  quality,  which  a  painter  can  execute  in  a 
month,  if  constantly  employed,  is  one  of  the  criteria  by  which  to 
determine  the  value  of  his  services  by  the  month  to  his  em- 
ployer.— Barnes  v.  Jngalls 193 
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2.  Evidence  in  trespass. — In  trespass,  for  false  imprisonment,  evi- 
dence of  the  plaintiff's  arrest  and  imprisonment  under  pro- 
cess ■which  is  not  void  on  its  face,  and  of  the  proceedings  had 
before  the  grand  jury  vrho  investigated  the  charge  preferred 
against  him  by  the  defendant,  is  irrelevant  and  inadmissible. 
Holly  V.  Carson _ 345 

3.  Admissibility  of  appraisement,  as  evidence  against  administrator. 
The  official  appraisement  of  the  property  of  the  estate,  being 
the  ex-j)ar<e  statement  of  a  third  person,  with  which  the  adminis- 
trator is  not  shown  to  have  had  any  connection,  is  not  admis- 
sible evidence  against  him  to  prove  the  value  of  the  property. 
Harrison  v.  Harrison 489 

4.  Admissibility  of  evidence  showing  deposition  to  have  been  improperly 
taJcen,  to  impair  its  weight  with  jury. — Evidence  showing  that  a  de- 
position was  improperly  or  iixegularly  taken — as,  that  one  of  the 
parties  was  present  when  it  was  taken,  and  had  the  answers  of 
the  witness  already  written  out  in  his  own  handwriting,  and  read 
each  answer  to  the  witness  as  the  questions  were  asked,  and  that 
they  were  written  down  aa  read  by  him — is  proper  for  the  con- 
sideration of  the  court,  on  a  motion  to  suppress  the  deposition, 
but  is  not  admissible  before  the  jury,  "for  the  purpose  of  impair- 
ing the  weight  of  the  deposition" ;  and  if  such  evidence  is  offered 
for  the  purpose  of  impeaching  the  credit  of  two  witnesses,  whose 
depositions  are  shown  to  have  been  thus  taken,  while  it  contra- 
dicts the  statements  of  only  one  of  them,  the  court  may  reject  it 
altogether. — Hiclcs  v.  Lawson 90 

n.  Admissioxs;  Confessions;  Declarations;  Ees  Gest^. 

5.  Admissibility  of  partner's  admission,  in  action  against  partnership. 
In  an  action  against  late  partners,  founded  on  a  partnership  debt, 
entries  made  by  one  of  the  partners,  in  a  book  of  accounts  kept 
by  the  partnership,  are  admissible  evidence  against  both  part- 
ners, if  proved  to  have  been  made  during  the  existence  of  the 
partnership ;  and  are  competent  evidence  against  the  partner  by 
whom  they  were  made,  without  such  proof. — Kahn  v.  Boltz  ^ 
Kahn 66 

6.  Admission  of  one  defendant,  in  action  against  two. — In  an  action 
against  two  defendants,  as  late  partners,  the  admission  of  one, 
being  competent  evidence  against  him,  cannot  be  excluded  from 
the  jury  on  motion:  the  other  defendant  must  limit  their  opera- 
tion by  a  request  for  proper  instructions  to  the  jury 66 

7.  Admiission  implied  from  silence. — Where  evidence  is  offered  against 
a  [party,  showing  that  a  statement  was  made  in  his  presence, 
which  contained  an  accusation  against  him,  and  to  which  he  did 
not  reply,  thereby  raising  an  implied  admission  on  his  part  of  the 
truth  of  the  charge ;  and  the  court  instructs  the  jury,  both  at  the 
time  the  evidence  is  admitted,  and  afterwards  when  they  are 
about  to  retire,  that  they  must  not  allow  it  any  weight  or  effect 
whatever,  "  unless  they  are  satisfied,  from  the  whole  evidence, 
that  the  statement  was  in  fact  made  to  him,  and  that  it  was  made 
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under  such  circumstances,  and  was  of  such  a  character,  as  would 
naturally  call  for  a  reply  from  him,  and  that  he  did  not  reply  to 
it," — the  admission  of  the  evidence,  thus  guarded,  cannot  hurt 
him. — Hicks  v.  Laimon 90 

8.  Same. — A  declaration  made  by  a  slave  to  his  master,  in  the  pres- 
ence of  the  prisoner,  accusipg  the  latter  of  a  crime  for  which  the 
master  was  at  the  time  threatening  to  arrest  him,  under  circum- 
stances which  justified  the  suspicion  of  his  guilt,  and  to  which 
he  made  no  reply,  is  admissible  evidence  against  him,  as  an  implied 
admission  on  his  part  of  the  truth  of  the  charge. — Harris  v.  Martin,  523 

9.  Same;  admissibility  of  evidence  prima  facie  incompetent. — Where 
a  slave's  declaration  to  his  master,  in  the  presence  of  the  prisoner, 
is  proved  to  have  been  made  under  circumstances  which  render 
it  competent  evidence  against  the  prisoner,  as  an  implied  admis- 
sion by  him  of  its  truth ;  and  it  is  also  shown  that  the  declara- 
tion was  made  in  the  slave's  ordinary  tone  of  voice,  which  was 
"usually  low  and  not  very  distinct,"  so  that  the  master  "was  some- 
times compelled  to  ask  him  to  repeat  what  he  said," — the  prisoner 
cannot  be  allowed  to  prove  "that  it  would  be  more  difficult  for 
strauger,  or  a  person  unacquainted  with  the  slave,  to  understana 
him,"  unless  he  also  oftiers  to  show  that  he  was  himself  a  stranger 

to  the  slave 523 

10.  AdmissiMlity  of  confessions. — The  confessions  of  the  prisoner  in 
this  case,  who  was  a  slave,  were  held  admissible,  on  the  authority 
of  the  former  decision  of  this  court  in  the  case,  (37  Ala.)  al- 
though they  were  made  to  the  constable  who  had  him  in  custody, 
and  who  had  said  to  him,  'If  you  are  guilty,  it  is  better  to  say  so, 
but  if  you  are  not,  we  do  not  wish  you  to  do  so";  and  although  the 
prisoner  had  himself  been  examined  as  a  witness,  on  an  investi- 
gation before  two  magistrates  respecting  the  homicide ;  and  al- 
though the  magistrates  were  in  the  company  of  men  by  whom 
the  prisoner  was  attended  at  the  time  the  confessions  were  made, 
and  by  whom  he  was  being  conducted  to  the  place  at  which  the 
adjourned  examination  was  to  be  resumed. — Aaron  v.    The  State,    75 

11.  Same. — The  confession  of  the  prisoner  in  this  case,  who  was  a 
slave  girl,  made  to  tjae  person  who  arrested  her  while  a  runaway 
on  the  day  after  the  commission  of  the  alleged  offense,  having 
been  ruled  out  by  the  court,  on  the  ground  that  they  were  ex- 
torted from  her  by  fear  and  threats ;  held,  that  a  repetition  of 
such  confessions,  made  three  weeks  afterwards,  while  she  was 
confined  in  jail,  to  the  jailor's  son,  and  also  to  members  of  the 
grand  jury  who  were  examining  the  jail,  in  reply  to  questions 
asked  by  those  persons,  was  also  inadmissible  as  evidence,  because 
it  did  not  appear  that  the  influence  under  which  the  first  confes- 
sion was  made  had  been  removed. — Dinah  v.  The  State 359 

12.  Same. — A  slave's  confession  to  his  master,  though  voluntary,  is 
not  admissible  evidence  against  him,  when  it  is  shown  that  his 
master  interrupted  him,  and  would  not  let  him  finish  his  state- 
ment.—  William  v.  The  State 532 

13.  Admissibility  of  praponen fa  declarations  against  tcill. — Where  the 
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probate  of  a  will  is  contested,  on  the  grounds  of  frand  and  undue 
influence,  the  declarations  of  the  proponent,  who  is  the  principal 
legatee,  to  the  effect  that  "  she  was  not  satisfied  with"  a  former 
will  executed  by  the  decedent,  "  and  never  would  have  touched 
the  legacy  which  was  therein  given  to  her,"  are  not  competent 
evidence  for  the  contestant. — Leslie  r.  Sims 161 

14.  DeclaratioHS  of  vendor  or  mortgagee,  as  evidence  against  purchaser. 
The  declarations  of  the  mortgagee,  made  hefore  the  sale  under 
the  mortgage,  expressing  his  intention  to  buy  in  the  property  at 
the  sale  through  the  agency  of  others,  to  restore  it  to  the  mort- 
gagor's family,  and  to  prevent  other  creditors  from  reaching  it, 
are  not  competent  evidence  against  the  purchasers  at  the  sale, 
on  bill  filed  by  the  mortgagor,  against  them  and  the  mortgagee 
jointly,  to  set  aside  the  sale  on  the  ground  of  fraud — Mahone  v. 

Williums 202 

15.  Decree  pro  confesso  against  cestui  qui  trust  or  distributee;  its  effect 
as  evidence  against  trustee  or  administrator. — As  a  general  rule,  where 
one  person  is  shown  to  be  a  mere  trustee  for  another,  a  decree 
pro  confesso  against  the  latter  will  dispense  with  proof  against 
the  former ;  but,  in  a  contest  between  a  debtor  and  the  adminis- 
trator of  a  decedent's  estate,  respecting  the  fact  and  validity  of 
an  alleged  payment  to  the  sole  distributee,  (the  debt  in  contro- 
versy constituting  the  entire  assets  of  the  estate,  and  the  legality 
of  the  payment  depending  on  the  time  when  it  Avas  made,)  a  de- 
cree pro  confesso  against  the  distributee  is  no  evidence,  as  against 
the  administrator,  either  of  the  fact  of  payment,  or  of  the  time 
when  it  was  made. — Johnson's  Adm'r  v.  Longmire . — 143 

m.  Burden  of  Proof. 

16.  On  qiiestion  of  lidbility  to  militia  service. — On  habeas  corpus,  by  a 
person  who  is  held  in  custody  as  a  militia-man,  and  who  claims 
exemption  on  the  ground  that  he  is  in  the  military  service  of  the 
Confederate  States ;  the  petitioner  having  shown  that  he  has  been 
enrolled  as  a  conscript,  the  onus  is  on  the  State  to  show  that  he 
has  been  discharged  from  that  service ;  and  proof  of  the  fact 
that  he  has  made  application  for  exemption  as  a  bonded  agricul- 
turalist is  not  suflQcient,  unless  it  is  also  shown  that  his  right  of 
exemption  on  that  ground  has  been  consummated  by  a  full  com- 
pliance on  his  part  with  all  the  requisitions  of  the  law — Exparte 
Mitchell 442 

17.  On  hearing  under  habeas  cotpua. — On  a  hearing  under  habeas  cor- 
pus, if  no  evidence  is  adduced  by  either  party,  the  return  is  pre- 
sumed to  be  true ;  and  the  averments  of  the  petition  for  the  writ, 
though  not  denied  or  controverted  by  the  return,  cannot  be  con- 
sidered as  thereby  admitted. — JEx  parte  Hunter 560 

IV.  Matters  Judicially  Knowk. 

18.  Pullic  events. — The  courts  will  take  judicial  notice  of  the  fact, 
shown  by  the  history  of  the  times,  that  Virginia  never  was  an 
alien  enemy  to  the  Confederate  States. — Whitworth  v.  Oliver 286 
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19.  Same. — Also,  of  the  historical  fact,  that  slavery  was  abolished  ia 
this  State,  by  the  act  of  war,  prior  to  the  passage  of  the  ordinance 
of  the  State  convention  on  the  22d  September,  18G5. — Ferdinand 

V.  The  State .• 706 

20.  General  orders  for  regulation  of  army. — This  court  will  take  judi- 
cial notice  of  "General  Orders,  No.  100,"  approved  by  the  presi- 
dent of  the  United  States  on  the  24th  April,  1863,  which  dispenses 
with  a  proclamation  of  martial  law  in  any  place  occupied  by  an 
invading  army  of  the  United  States,  and  declares  all  local  laws 
suspended  by  the  presence  of  the  occupying  army. — Jeffries  ^ 
Jeffries  v.  The  State 655 

21.  Foreign  statutes. — The  courts  of  this  State  may  probably  know, 
judicially,  that  the  term  syndic  in  the  civil  law  corresponds  very 
nearly  with  the  term  assignee  in  the  common  law ;  but  cannot 
take  judicial  notice  of  the  statutes  of  Louisiana  relating  to  the 
appointment,  powers,  and  rights  of  syndics,  or  to  estates  of  in- 
solvent debtors. — Mobile  (j-  Ohio  Railroad  Co.  v.  Whitney  ^  Co 468 

22.  Nature  of  business  or  occupation. — The  courts  will  take  judicial 
knowledge  of  the  fact,  that  the  business  of  an  ambrotypist  and 
daguerrotypist  is  closely  connected  with  that  of  the  photograph 
painter. — Barnes  v.  Ingalls 193 

V.  Objections. 

23.  Demurrer. — A  demurrer  to  evidence,  on  issue  being  joined  thereon, 
is  an  admission  of  every  fact  which  the  testimony  tends  to  establish, 
or  which  might  be  inferred  from  the  testimony  by  the  jury  ;  and 
judgment  must  be  rendered  accordingly. — Buffingion  v.  Cook 64 

24.  General  objection. — A  general  objection  to  evidence,  a  part  of 
which  is  admissible,  may  be  overruled  entirely,  since  the  court  is 
not  bound  to  separate  the  legal  from  the  illegal  portion 64 

85.  Admission  of  one  defendant  in  action  against  two. — In  an  action 
against  two  defendants,  as  late  partners,  the  admissions  of  one, 
being  competent  evidence  against  him,  cannot  be  excluded  from 
the  jury  on  motion  :  the  other  defendant  must  limit  their  opera- 
tion by  a  request  for  proper  instructions  to  the  jury. — Kahn  v. 
Boltz  4-  Kalm, 66 

26.  Offer  of  evidence  for  sptcified  purposes,  legal  and  illegal. — When 
evidence  is  offered  for  the  purpose  of  impeaching  the  credit  of 
two  witnesses,  while  it  contradicts  the  statement  ot  only  one  of 
them,  the  court  may  reject  it  altogether. — Hicks  v.  Lawson 90 

27.  Objection  to  question  and  answer. — Where  a  witness  states,  in  re- 
ply to  a  question  which  is  objected  to,  that  "he  does  not  know," 
and  then  proceeds  to  relate  matters  which,  though  not  responsive, 
are  apparently  suggested  by  the  question,  the  objection  to  the 
question  does  not  cover  the  independent  matter  thus  stated ;  nor 
is  that  matter  covered  by  a'subsequent  objection  to  "all  the  testi- 
mony of  the  witness,"  when  it  appears  that  a  portion  of  his  testi- 
mony was  competent  evidence. — Barnes  v.  Ingalls 193 

28.  Objection  to  illegal  evidence. — When  parol  evidence  is  improperly 
admitted  by  the  primary  court,  to  vary  or  contradict  a  written 
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instrument,  the  failure  to  object  to  it  is  not  a  waiver  of  its  ille- 
gality, and  does  not  require  or  authorize  the  appellate  court  to 
consider  it  in  construing  the  writing. — Moody  v.  McCown 586 

VI.    Opinion. 

29.  A8  to  merits  of  photograph. — Although  experts  only  may  be  com- 
petent, as  witnesses,  to  testify  whether  not  a  photograph  is  well 
executed;  yet,  to  enable  a  person  to  determine  whether  the  pic- 
ture resembles  the  original,  requires  no  special  skill  in,  or  knowl- 
edge of  the  photographic  art;  and  on  that  question,  consequent- 
ly, a  person  [for  whom  such  a  picture  has  been  taken,  although 
possessing  no  special  skill  or  knowledge  of  the  art,  may  testify 
that  the  picture  was  a  good  likeness. — Barnes  v.  Ingalls 193 

30.  As  expert. — An  ambrotypist  and  daguerrotypist,  whose  business, 
as  the  courts  must  judicially  know,  is  closely  connected  with  that 
of  the  photograph  painter,  is  competent  to  give  his  opinion,  as 
an  expert,  on  the  question  whether  photographs  are  well  execu- 
ted ;  especially  where  it  appears  that  he  has  also  been  employed 
in  a  photograph  gallery,  and  has  practiced,  to  a  limited  extent, 
the  art  of  painting  photographs 193 

VII.    Pakol  and  Written. 

31.  Beceipt  for  purchase-money  of  slave;  admissibility  of  parol  to  vary. 
A  writing  signed  by  the  vendor  of  a  slave,  acknowledging  pay- 
ment of  the  purchase-money,  though  in  form  a  receipt,  is  in  effect 
a  bill  of  sale,  passes  the  title,  and  can  not  be  varied  by  parol ; 
but  this  principle  does  not  apply  to  a  receipt  executed  by  the 
vendor  after  the  consummation  of  the  contract,  which,  although 
it  recites  that  the  money  specified  "is  in  part  paymeiit  of"  the 
slave,  shows  on  its  face  that  the  money  is  i)aid  and  credited  as  a 
partial  payment  on  the  purchaser's  note  for  the  price,  which  note 
was  the  only  writing  executed  between  the  parties  at  the  time 
the  contract  was  made. —  Whitman  v.  Bevels'  Adm'r 121 

32.  Admissibility  of  parol  evideiiee  to  vary  writing. — When  a  written 
agreement  is  entered  into  between  three  of  a  decedent's  children 
and  two  of  his  sons-in-law,  respecting  the  division  and  disposi- 
tion of  his  lands  and  slaves,  which  purports  ou  its  face  to  allot 
to  the  sons-in-law,  in  their  own  right,  certain  portions  of  the 
property,  parol  evidence  can  not  be  received,  at  law,  to  show  that 
their  portions  were  intended  and  understood  to  be  allotted  to 
them  in  right  of  their  wives,  or  for  the  use  of  their  wives. — 
Moody  V.  McCoivn 586 

VIII.    Records  and  Judgments. 

33.  Admissibility  of  original  papers  as  evidence  of  record. — The  origi- 
nal i)aper8  in  a  cause  are  competent  evidence,  when  it  does  not 
appear  that  the  final  record  has  been  made  up. — Buffington  v. 
Cook 64 

34.  Admissibility  of  judgmetit. — A  judgment  is  evidence  against  all 
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the  world,  to  prove  the  fact  and  time  of  its  rendition. — Harrison 

V.  Harrison 389 

Also,  Boss  V,  Pitts 606 

IX.      SUBSTANCB  OF  ISSUE,  AND  VARIANCE. 

35.  Variance  in  description  of  note. — Under  a  complaint  which  avers 
that  "  the  plaintiff  claims  of  the  defendants  the  sum  of  $3,030, 
due  by  promissory  note  made  by  H.  G.  &  H.  T.  H.  on  the  8th  No- 
vember, 1853,  and  payable  on  the  Ist  March,  1854,  with  interest 
thereon;  said  note  being  endorsed  by  defendants  on  the  day  of 
its  date,  and  before  the  same  was  accepted  by  plaintiff,  and  re- 
ceived and  held  by  him  on  the  faith  and  credit  of  their  said  en- 
dorsement, they  having  endorsed  the  same  for  the  makers,  and 
thereby  induced  plaintiff'  to  accept  the  same ;" — a  promissory  note 
payable  to  plaintiff"  "or  order,"  and  ''negotiable  and  payable  at 
the  Bank  of  Mobile,"  is  not  admissible  evidence. —  Clancy  v.  Hil- 
liard 713 

36.  Evidence  outside  of  issue  in  divorce  suits. — In  suits  for  divorce,  the 
interests  of  the  public  as  well  as  of  the  parties  being  involved, 
the  court  may  receive  and  act  upon  evidence  showing  misconduct 
on  the  part  of  the  plaintiff,  although  such  misconduct  is  not 
brought  forward  and  relied  on  in  the  answer. — Eibet  v.  Biiei 348 

EXECUTION. 

1.  Motion  to  set  aside  sale. — A  motion  to  set  aside  a  sale  of  lands 
tinder  execution  is  a  proceeding  of  an  equitable  nature,  to  be  de- 
termined upon  editable  principles,  and  not  always  regulated  by 
fixed  rules. — McCaskell  v.  Lee 131 

2.  Same  ;  laches. — The  appellate  court  will  not,  unless  error  is  clearly 
shown,  reverse  the  decision  of  the  circuit  court  in  overruling 
such  a  motion  on  the  ground  of  laches ;  and  in  this  case,  the  mo- 
tion being  made  after  the  lapse  of  more  than  four  years  from  the 
time  of  the  sale,  and  nearly  two  years  after  the  commencement 
of  a  suit  by  the  purchaser  to  recover  the  possession  of  the  land, 
and  no  satisfactory  reason  for  the  delay  being  shown,  the  motion 
was  held  to  have  been  properly  overruled 131 

3.  Supersedeas. — When  an  execution  is  improperly  issued  on  a  bond, 
on  the  ground  that  the  statute  gives  it  the  effect  of  a  judgment, 

a  supersedeas  is  the  proper  remedy. — Hill  v,  McKenzie 314 

EXECUTORS  AND  ADMINISTKATOES. 

1.  Offices  of  administrator  and  probate  judge  not  incompatible. — The  ac- 
ceptance of  the  office  of  probate  judge  by  an  administrator  does 
not  work  a  vacancy  in  the  administration,  on  the  ground  of  in- 
compatibility; administration  being  a  trust,  rather  than  an  office. 
Whitworth's  Distributees  v.  Oliver 286 

2.  Itespective  duties  of  administrator  in  chief  and  de  bonis  non. — Where 
au  administrator  in  chief  resigns,  or  is  removed,  or  his  office  ex- 
pires, before  the  administration  is  so  far  matured  as  to  be  ready 
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for  final  settlement,  it  is  his  duty,  under  the  provisions  of  the 
Code,  (§$  1718-19,  1876,  1878,)  to  account  to  the  succeeding  ad- 
ministrator de  ionis  non  for  all  moneys  in  his  hands,  or  collected 
by  him,  not  paid  out  or  duly  expended ;  and  it  is  equally  the  duty 
of  the  latter  to  collect  such  lunds  from  the  former 286 

3.  Liability  of  sureties  on  administrator's  hand. — "Where  the  same  per- 
son becomes  a  second  time  the  administrator  of  a  decedent's  es- 
tate, moneys  received  by  him  during  the  first  administration,  and 
not  shown  to  have  been  wasted  or  converted,  are  presumed  to  re- 
main in  his  hands  at  the  time  of  his  second  appointment,  and  the 
sureties  on  his  second  bond  are  responsible  for  them 286 

4.  Same. — "Where  an  administrator  in  chief,  whose  office  has  expired 
before  the  administration  is  ready  for  a  final  settlement,  is  after- 
wards appointed  administrator  de  bonis  non,  and  fails  to  transfer 
to  the  second  administration,  within  a  reasonable  time,  assets  re- 
ceived and  not  duly  expended  during  the  first,  or  to  account  for 
them  if  wasted  or  converted,  the  sureties  on  his  second  bond  are 
responsible  for  his  default 286 

5.  Limitation  of  proceeding  to  compel  settlement  of  accounts  of  deceased 
administrator. — Under  the  statutes  which  were  of  force  before  the 
Code  became  operative,  (January  17,  1653,)  there  was  no  limita- 
tion applicable  to  a  proceeding  by  the  distributees  of  an  intes- 
tate's estate,  against  the  personal  representatives  of  the  deceased 
administrator,  to  compel  a  settlement  of  his  administration. — 
Harrison's  Adm'r  v.  Harrison's  Distributees 489 

6.  Distribution  of  assets,  under  order  of  court,  no  defense  to  citation  for 
final  settlement. — A  plea,  averring  that  the  deceased  administrator, 
in  his  life-time,  "duly  distributed,  according  to  la»r,  and  by  order 
of  the  proper  court,  aU  the  assets  which  came  to  his  hands  as  ad- 
ministrator of  said  estate,"  is  no  defense  to  such  proceeding,  since 
it  does  not  show  that  he  reduced  to  his  possession  all  the  assets 
with  which  he  might  have  been  chargeable,  nor  that  he  ever 
made  a  final  settlement  of  his  accounts 489 

7.  Keeping  estate  together  without  order  of  court;  election  by  distribu- 
tees.— "When  an  estate  is  kept  together  by  the  administrator  with- 
out an  order  of  court,  the  general  rule  is,  that  the  distributees 
may,  at  their  election,  either  charge  him  with  the  rent  of  the 
land  and  the  hire  of  the  slaves,  or  take  the  net  proceeds  of  the 
crops  raised  by  him  ;  and  the  mere  institution  of  a  chancery  suit 
by  them,  in  which  they  sought  to  charge  the  administrator  with 
the  proceeds  of  the  crops,  does  not  conclude  them  as  an  election, 
when  it  appears  that  they  voluntarily  dismissed  their  bill  before 
final  decree 489 

8.  Same;  what  will  justify. — When  the  administrator  is  proceeding 
to  sell  the  slaves  belonging  to  the  estate,  under  an  order  of  the 
court  of  probate,  and  is  restrained  by  a  biU  in  chancery  filed  by 
the  distributees,  this  does  not  authorize  him  to  keep  the  estate 
together  during  the  pendency  of  the  chancery  suit,  without  au 
order  of  court,  when  it  appears  that  the  sale  was  unnecessary, 
and.  If  made,  would  have  been  irregular  and  improper 489 
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9.  Same  ;  assessment  of  rent  and  hires. — In  such  case,  if  the  distribn- 
tees  elect  to  charge  the  administrator  with  the  rent  of  the  lands 
and  the  hire  of  the  slaves,  he  can  not  claim  to  be  charged  only 
with  a  gross  snni,  as  on  an  entire  lease  and  hiring  of  the  collect- 
ive estate,  but  is  chargeable  with  the  separate  value  of  each,  ac- 
cording to  the  customary  mode  of  leasing  and  hiring 489 

10.  Same. — When  it  is  shown  that  the  administrator  publicly  rented 
out  the  lands  of  the  estate,  though  without  authority,  and  be- 
came himself  the  lessee  of  the  most  valuable  plantation,  being 
one  of  the  heirs  and  distributees,  these  facts,  without  more,  do 
not  justify  the  charge  against  him,  in  stating  the  account,  of  a 
higher  rent  than  that  bid  at  the  public  letting 489 

11.  Same;  intercsl. — The  administrator  is  also  chargeable,  in  such 
case,  with  interest  on  the  value  of  the  rents  and  hires  from  the 
date  of  their  maturity 489 

12.  LiahiUfy  for  loss  of  stoclc. — "Where  the  administrator  accounts  for 
the  proceeds  ot  the  sale  of  the  horses  and  mules  belonging  to  the 
estate,  and  is  also  charged  with  the  valuo  of  their  hire  Avhile  cm- 
ployed  by  him  in  cultivating  the  plantation,  he  should  not  be 
charged  with  the  value  of  those  who  have  died,  unless  their  loss 
was  caused  by  his  neglect  or  mismanagement 489 

13.  Liahility  for  interest. — On  a  compulsory  settlement  of  the  ac- 
counts of  a  deceased  administrator,  by  his  personal  representa- 
tives, if  it  is  shown  that  he  used  the  moneys  of  the  estate  for  his 
private  j)urpo^es,  he  is  chargeable,  at  the  election  of  the  distribu- 
tees, either  with  the  profit  realized  from  the  investment,  or  Avith 
interest  from  the  time  the  money  was  used;  but,  on  moneys  not 
so  used  by  him,  nor  expended  in  the  payment  of  debts,  he  is  only 
chargeable  with  interest,  in  the  absence  of  special  circumstances, 
from  the  expiration  of  a  reasonable  time  after  eighteen  months 
from  the  date  of  his  appointment,  within  which  it  was  his  duty 
to  distribute  the  funds,  or  make  other  legal  use  of  them ;  and 
such  reasonable  time,  ijnder  the  facts  of  this  case,  was  six 
liumths 489 

14.  Same. — An  executor  is  chargeable  with  interest,  on  final  settle- 
ment of  his  accounts,  notwithstanding  he  may  make  the  statu- 
tory affidavit  to  relieve  himself,  (Code,  §  1813,)  where  it  appears 
that  he  has  retained  the  funds  of  the  estate  in  his  hands  for  an 
unreasonable  length  of  time,  and  without  sufficient  excuse ;  as 
where  a  decree  on  partial  settlement  was  rendered  against  him 
eleven  years  before,  for  the  funds  then  in  his  hands,  and  the  only 
litigation  in  which  the  estate  was  interested,  subsequent  to  that 
time,  was  a  controversy  between  the  executor  and  some  of  the 
distributees,  in  which  the  latter  sought  to  charge  him  with  a 
slave  which  he  had  omitted  from  his  inventory. — Mims  AdmW  v. 
Mims 716 

15.  Allowance  of  costs  and  expenses  incurred  in  unsuccessful  suit. — An 
executor  is  entitled  to  a  credit,  on  final  settlement  of  his  accounts, 
for  the  amount  of  costs  and  expenses,  including  a  reasonable 
attorney's  fee,  i  ncurred  and  paid  by  him  in  the  prosecution  of  an 
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nnsuccessful  suit,  which  he  institated  in  good  faith,  and  under 
the  advice  of  an  attorney,  to  whom  he  made  a  fnll  and  fair  state- 
ment of  all  the  facts  -within  his  knowledge  ;  there  being  no  proof 
of  negligence  on  his  part,  or  want  of  diligence  in  ascertaining  the 
facts. — Holman  v.  Sims 709 

16.  Same. — An  executor  is  not  entitled  to  a  credit,  on  final  settle- 
ment of  his  accounts,  for  counsel  fees  and  costs  incurred  and 
paid  by  him  in  conducting  a  controversy  with  some  of  the  lega- 
tees, respecting  the  title  to  a  slave,  which  the  executor  claimed 
in  his  own  right,  and  which  the  legatees  sought  to  make  him  in- 
clude in  his  inventory. — Mims'  Adm'r  v.  Mims 716 

17.  Allouance  of  counsel  fees  on  final  settlement. — An  administrator 
cannot  complain  on  error  of  the  chancellor's  refusal  to  allow  him 
a  credit  for  counsel  fees  incurred  on  the  final  settlement  of  his 
accounts  at  the  instance  of  the  distributees,  when  it  appears  that 
the  institution  of  the  suit  was  caused  by  his  own  misconduct, 
that  some  of  the  items  litigated  were  properly  decided  against 
him,  and  that  the  vouchers  presented  by  him  were  for  his  coun- 
sel's entire  services  in  the  suit. — Morrow  v.  Allison 70 

18.  Allowance  of  attorney's  fee. — An  executor  is  not  authorized  to 
employ  an  attorney,  at  a  cost  of  ten  dollars,  to  attend  to  the 
prosecution  of  a  suit  before  a  justice  of  the  peace,  where  the 
amount  in  controversy  is  less  than  ten  dollars,  and  the  suit  in- 
volves no  special  circumstances  ;  such,  for  instance,  as  the  amount 
of  costs  involved,  without  fault  on  his  part,  or  the  importance  of 
the  principle  as  affecting  other  cases;  consequently,  he  is  not  en- 
titled to  a  credit  for  the  payment  of  such  attorney's  fee. — Holman 

V.  Sims ". 709 

19.  Compensation  for  extraordinary  services.— An  executor's  ordinary 
attendance  on  a  pending  suit,  instituted  by  himself,  does  not  be- 
long to  the  class  of  "extraordinary  services,"  (Code,  $  1825,)  for 
which  he  may  be  allowed  special  compensation 709 

20.  Conclusiveness  of  annual  or  partial  settlements. — Annual  or  partial 
settlements  of  an  executor's  accounts,  made  under  the  act  of  1850, 
(Session  Acts,  p.  32,  $  28,)  are  only  prima  facie  correct,  and  not 

conclusive  on  final  settlement 709 

Also,  Moore  and  Wife  v.  Baker 704 

21.  Contest  between  executor  and  legatees,  respecting  correctness  of  inven- 
tory.— A  contest  between  the  executor  and  "ihe  legatees,  respect- 
ing the  correctness  of  the  inventory  returned  by  the  former, 
ought  properly  to  be  made  and  determined  at  a  regular  settle- 
meut  of  the  estate,  when  all  the  parties  interested  would  be  be- 
fore the  court;  yet,  if  an  issue  is  made  up  between  them  at  any 
other  time,  and  decided,  the  proceeding  will  not  be  held  void  for 
want  of  jurisdiction  of  the  subject-matter. — Minis'  Adm'r  v.  Mims,  716 

22.  Admissibility  of  appraisement,  as  evidence  against  administrator. 
The  ofiicial  appraisement  of  the  property  of  the  estate,  being  the 
ex-parte  statement  of  a  third  person,  with  which  the  administra- 
tor is  not  shown  to  have  had  any  connection,  is  not  admissible 
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evidence  against  him  to  prove  the  value  of  the  property.— Barn- 
son  V.  Harrison 4°^ 

23.  Competency  of  administrator  in  chief  as  tcitness  for  administrator 
de  bonis  nan. — Under  the  provisions  of  the  Code,  ($  2302,)'^the  ad- 
ministrator in  chief  is  a  competent  witness  for  the  administrator 
de  bonis  non,  in  an  action  brought  by  the  latter,  in  his  representa- 
tive capacity,  to  recover  money  which  was  paid  by  the  adminis- 
trator in  chief  through  a  mistake  of  fact,  and  which  is  assets  of 
the  intestate's  estate. —  Walker  v.  Mock^s  Advi'r 568 

FRAUDS,  STATUTE  OF. 
See  Deeds,  1. 

FREEDMEN. 
See  Slaves  and  Free  Negroes. 

GARNISHMENT. 
See  Attachment,  5-8. 

GIFT. 

See  Advancement,  1. 
Deeds,  2, 3, 4. 

GUARDIAN  AND  WARD. 

1.  Notice  of  settlement  of  guardian^s  accounts. — Notice  of  the  settle- 
ment of  a  guardian's  accounts,  before  the  probate  court,  may  be 
given,  as  in  tbe  case  of  executors  and  administrators,  through  a 
newspaper  publislu^d  in  the^ounty,  or,  if  there  is  no  newspaper 
published  in  the  county,  by  advertisement  posted  up  at  tbe  court- 
house-door and  three  other  public  places  in  the  county  (Code, 
$$  1805,2039);  but,  wheretbeorderof  the  court  directs  notice  to  be 
given  "  by  written  advertisements  set  up  at  the  courthouse- 
door  for  three  successive  weeks,"  and  the  decree  recites  that  the 
notice  was'given  as  prescribed  in  thejorder,  this  is  not  a  substantial 
compliance  with  tbe  statutory  requisitions. — Friersonv.  Travis 150 

2.  When  ward  may  come  into  equity  against  surety  on  guardian'' s  bond. 
Where  a  guardian  is  a  non-resident,  and  dies  insolvent ;  and 
there  is  no  administration  on  his  estate  ;  and  one  of  the  sureties 
on  his  oflScial  bond  also  dies  insolvent,  the  ward  may  maintain  a 
bill  in  equity  against  the  surviving  surety,  for  a  settlement  and 
account,  without  joining  the  personal  representative  of  the  guar- 
dian or  of  the  deceased  surety - 150 

3.  Statement  of  account  against  defaulting  guardian. — If  a  guardian 
fails  to  file  his  accounts  and  vouchers  for  a  final  settlement, 
when  required  by  the  court  to  do  so,  the  court  may  state  an  ac- 
count against  him,  charging  him  with  the  sums  which  have  come 
to  his  hands,  (Code,  §§  2039,  1817-20,)  and  thereon  render  a  de- 
cree against  him,  after  complying  with  the  necessary  preliminary 
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requisitions  of  the  statute ;  but  it  is  not  authorized  at  once  to  ren- 
der a  decree  against  him,  at  the  instance  of  the  ward,  for  the 
amount  shown  by  the  record  to  have  been  received  by  him,  with 

compound  interest  thereon. — Moore  and  Wife  v.  Baker 704 

4.  Conclusiveness  of  annual  or  partial  settlements. — Annual  or  partial 
settlements  of  a  guardian's  accounts,  made  after  the  passage  of 
the  act  of  1843,  (Clay's  Digest,  229.  §  42,)  and  before  the  passage 
of  the  act  of  1850,  (Session  Acts,  1840-50,  p.  32,  $  28,)  are  conclu- 
sive  on  final  settlement,  if  legal   notice  tliereof  was  given,  and 

a  guardian  ad  litem  was  appointed  for  the  ward 704 

See,  also,  Holman  v.  Sims 709 

HABEAS  CORPUS. 

1.  Practice  on  hearing. — On  a  hearing  under  habeas  corpus,  if  noevi-" 
dence  is  adduced  by  either  party,  the  return  is  presumed  to  be 
true;  and  the  averments  of  the  petition  for  the  writ,  though  not 
denied  or  controverted  by  the  return,  can  not  be  considered  as 
thereby'  admitted. — Ex  parte  Hunter 560 

2.  Jurisdiction  of  State  courts  to  discharge  enrolled  conscript  from  cus- 
tody of  Confederate  States  officer. — The  State  courts  have  jurisdic- 
tion, on  habeas  corpus,  to  discharge  from  the  custody  ot  an  enroll- 
ing officer  of  the  Confederate  States  a  person  who,  though  held 
as  a  conscript,  is  exempted  from  military  service,  as  "  a  minister 
of  religion  authorized  to  preach  according  to  the  rules  of  his 
church,"  by  the  10th  section  of  the  act  of  congress  approved  Feb-* 
ruary  17th,  186i.— Ex  parte  Cain 440 

3.  Same. — Where  a  person  has  been  regularly  enrolled  and  sworn 
into  the  military  service  of  the  Confederate  States,  he  can  not 
raise  the  qustion  of  the  regularity  of  his  assignment  to  any  par- 
ticular command  or  duty,  on   haieas  corpus  before  a  State  judge 

or  court. — Ex  parte  Lee  ^  Allen 457 

HUSBAND  AND  WIFE. 

1.  Deed  of  gift  to  ^^  only  proper  use"  of  grantor^ s  viarried  daughter, 
held  to  create  separate  estate. — A  deed  of  gift,  by  which  a  father 
conveys  a  female  slave  to  his  married  daughter,  "  to  the  only 
proper  use  and  behoof  of  said  M.nrgaret  and  her  bodily  heirs,  her 
execirtors,  administrators,  and  assigns  forever,"  creates  a  separate 
estate  in  the  grantee. — Caldwell  v.  Pickens^  Adm'r 514 

2.  Wife's  power  to  alienate  separate  estate. — Where  a  married  woman 
is  authorized,  by  private  statute,  to  acquire  and  hold  property  as 
a  feme  sole,  to  the  exclusion  of  her  husband's  marital  rights,  but  is 
restrained  from  alienating  after-acquired  property,  during  cover- 
ture, except  by  last  will  and  testament,  the  statutory  restraint 
on  alienation  does  not  apply  to  her  distributive  share  of  a  dece- 
dent's estate,  which  vested  in  her  before  the  passage  of  the  stat- 
ute, although  it  appears  that,  on  the  division  of  the  estate  by 
consent  among  the  distributees,  her  share  was  retained  in  the 
hands  of  the  administrators,  to  await  the  result  of  a  chancery 
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Buit,  instituted  by  her,  against  her  husband,  for  the  purpose  of 
having  her  distributive  interest  secured  to  her  separate  use,  and 
that  a  decree  in  her  favor  was  not  rendered  until  after  the  pas- 
sage of  the  statute  ;  and  her  power  of  alienating  such  property 
being  unaffected  by  the  statute,  she  is  competent,  in  the  view  of 
a  court  of  equity,  to  convey  it  by  mortgage  with  power  of  sale. 
Perrymanv.  Greer 133 

3.  Contract  beticeen  husband  and  wife,  relative  to  wife's  estate. — A  mar- 
ried woman,  having  a  separate  estate  created  by  contract,  may 
make  a  valid  contract  with  her  husband  in  relation  to  it,  unless 
the  instrument  creating  the  estate  imposes  some  restraint  on  her 
power  of  alienation;  and  where  her  separate  estate  is  held  under 
the  act  of  1848,  (Session  Acts  1847-48,  p.  79,)  her  power  to 
charge  or  dispose  of  it  was,  until  the  13th  February,  1850,  gov- 
erned by  the  same  rules  that  apply  to  separate  estates  created  by 
contract ;  but  such  contract  between  husband  and  wife  is  now 
prohibited  by  section  1985  of  the  Code,  and,  if  not  prohibited  by 
the  proviso  to  the  5th  section  of  the  act  of  1850,  (Session  Acts 
1849-50,  p.  64,)  was  required  by  that  section  to  be  executed 
proved,  and  recorded,  in  like  manner  with  conveyances  of  real 
estate  ;  and  these  provisions  of  the  Code  and  of  the  act  of  1850, 
from  the  time  when  they  respectively  took  effect,  have  applied 

to  separate  estates  held  under  the  act  of  1848.— Reel  v.  Overall..  138 

4.  How  wife  may  sue. — Under  the  statute  of  this  State,  (Code,  §  2750,) 
as  under  the  English  chancery  practice,  an  inquisition  of  lunacy 
against  the  husband  cannot  be  sued  out  by  the  wife  in  her  own 
name,  but  must  be  by  her  next  friend,  who  will  be  liable  for  the 
costs  if  the  petition  is  dismissed. — Campbell  v.  Campbell 312 

5.  When  tcife  may  sue  alone. — Fpr  the  recovery  of  money  which  be- 
longs to  the  corpus  of  a  married  woman's  statutory  separate 
estate,  whether  held  by  her  under  the  Code  or  under  the  act  of 
1848,  and  whether  the  cause  of  action  accrued  before  or  after 
her  marriage,  the  right  of  action  is  in  the  wife  alone. — Spear's 
Adrn'r  v.  Lumpkin 600 

6.  Bail  process  sued  out  by  wife  as  agent. — ^An  affidavit  to  hold  the 
defendant  to  bail  in  a  civil  action,  (Code,  §  2175,)  may  be  made  by 
the  plaintiff's  wife,  as  his  agent. — Ex  parte  Harlan ,..  563 

7.  fVhen  husband  may  join  with  wife  in  bill. — At  common  law,  if  the 
wife's  distributive  share  of  a  decedent's  estate  was  settled,  by  a 
decree  in  equity,  on  trustees  for  her  and  her  children,  without 
excluding  the  husband's  marital  rights,  he  had  such  an  interest 
in  the  trust  property  as  would  authorize  him  to  join  with  his 
wife  and  children  in  a  bill  to  recover  it  from  one  who  wrongfully 
had  possession  of  it,  and  to  have  a  trustee  appointed. — Hotvard  v. 
Gilbert 726 

INDIAN  RESERVATIONS. 
See  Land  Laws. 
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INFANTS. 

1.  Jurisdiction  of  probate  court  over  infants;  appointment  of  guardian 
ad  litem. — Id  appointing  a  guardian  ad  litem  for  an  infant,  with- 
out notice,  the  probate  court,  like  the  chancery  court,  merely 
commits  an  irregularity,  which  renders  its  decree  against  the  in- 
fant voidable  only,  and  not  absolutely  void;  but,  to  sustain  the 
decree  in  such  case,  when  collaterally  assailed,  the  record  must 
affirmatively  show  that  the  guardian  accepted  the  appointment ; 
and  this  cannot  be  inferred  from  a  mere  recital,  that  the  guard- 
ian was  present,  and  did  not  object  to  the  allowance  of  the  ac- 
counts and  vouchers. — Frierson  v.  Travis 150 

2.  Validity  of  infant's  contract  of  apprenticeship. — In  this  State,  a 
contract  of  apprenticeship,  under  seal,  entered  into  by  an  infant, 

is  voidable  at  his  election. — Clark  ^  Co.  v.  Goddard 164 

3.  Estoppel  against,  by  act  of  mother  or  agent. — Neither  the  conduct  of 
an  infant's  mother,  in  inducing  another  person  to  enter  into  a 
contract  with  him,  nor  the  act  of  her  agent  in  drawing  the  deed, 
can  estop  the  infant  from  avoiding  the  contract 164 

INSOLVENT  ESTATES. 

1.  Lien  of  attachment  destroyed  by  insolvency. — When  a  defendant  in 
attachment  dies,  and  his  estate  is  regularly  reported  and  decreed 
insolvent,  the  lien  of  the  attachment  is  thereby  destroyed. — Lamar 

V.  Gunter 324 

2.  Conclusiveness  of  probate  decree  declaring  estate  insolvent. — "Where  a 
decedent's  estate  was  regularly  declared  insolvent  by  the  probate 
court  in  1849,  but  was  afterwards  settled  as  a  solvent  estate  ;  and, 
on  that  settlement,  the  administrator  was  allowed  a  credit  for  the 
amount  of  a  claim  paid  by  him,  which  had  been  filed  against  the 
estate  within  nine  months  after  the  declaration  of  insolvency ; 
and  the  surplus  remaining  in  his  hands,  after  paying  all  the  debts, 
was,  by  the  decree  of  the  court,  divided  among  the  several  dis- 
tributees,— the  decree  of  insolvency  does  not  conclude  a  succeed- 
ing administrator  de  bonis  non,  who  seeks  to  recover  the  money 
from  sucb  creditor,  from  showing  that  the  claim  had  been  previ- 
ously paid,  and  was  paid  by  the  administrator  in  chief  in  igno- 
rance of  that  fact. —  Walker  v.  Mock's  AdnVr 668 

JUDGMENT. 

1.  By  default,  against  non-resident. — To  sustain  a  judgment  by  de- 
fault against  a  non-resident,  in  a  suit  commenced  by  attachment, 
the  record  must  affirmatively  show  that  publication  was  made 
and  perfected  against  him  as  required  by  section  2510  of  ihe  Code. 
Brinsfield  v.  Austin 227 

2.  By  default,  tcithout  service  of  process. — In  an  action  against  two 
defendants,  one  of  whom  is  not  served  with  process,  it  is  errone- 
ous to  render  judgment  by  default  against  both. — Parker  v.  Par- 
ker   347 

3.  In  trespass;  effect  of. — A  judgment  in  trespass,  for  procuring  the 
seizure  of  goods  under  void  process,  does  not  vest  in  the  trea- 
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passer  the  title  to  tlie  goods;  to  have  that  effect,  there  mast  be 
a  satisfactiou  of  the  judgmeut. — Goldsmith  v.  Stetson  S)-  Co 183 

4.  Summary  judgment  on  injunction  bond. — Where  several  defendants 
in  a  judgment  at  law  join  in  a  bill  for  an  injunction,  and  in  the 
execution  of  the  required  statutory  bond ;  and  the  injunction  is 
perpetuated  as  to  a  part  of  them  only,  and  dissolved  as  to  the 
others, — the  statute  ^Clay's  Digest,  357,  $  79)  does  not  give  to  the 
bond  the  effect  of  a  judgment  as  against  the  latter,  nor  as  against 
the  sureties. — Hill  v.  McKenzie 314 

5.  Foi^m  of  judgment  for  fine,  for  contempt. — Where  a  flue  is  imposed 
for  contempt  of  court,  the  better  practice  is  to  state  in  the  judg- 
ment-entry the  facts  constituting  the  alleged  contempt ;  but  there 
is  no  statute,  or  rule  ol  court,  in  this  State,  which  imperatively 
requires  that  this  should  be  done,  or  invalidates  a  judgment  which 
fails  to  state  the  facts. — Easton  v.  The  St^ite 551 

6.  Amendment  of  judgment,  to  show  acknowledgment  of  service. — Where 
service  of  the  writ  is  acknowledged,  and  judgment  by  default  is 
taken,  but  the  judgment-entry  does  not  show  that  the  acknow- 
ledgment of  service  was  i)roved,  there  are  two  modes  of  remedy- 
ing the  defect :  1st,  by  proving  the  acknowledgment  at  a  subse- 
quent term;  2d,  by  amending  the  judgment  at  a  subsequent  term, 
nunc  pro  tunc,  so  as  to  make  it  show  that  the  acknowledgment  was 
in  fact  proved  at  the  former  term.  But  the  word  service,  entered 
on  the  docket  of  the  former  term,  in  the  handwriting  of  the  pre- 
siding judge,  is  not,  of  itself,  suflicient  to  authorize  an  amend- 
ment n utic  pro  tunc ;  nor  is  the  affidavit  of  the  plaintiff's  attorney, 
to  the  effect  that,  at  the  former  term,  "  he  proved  the  service  in 
the  usual  mode,  that  is,  by  stating  as  attorney  in  the  case  that 
the  defendant  acknowledged  service  of  the  summons  in  his  j)res- 
ence,"  sufficient  to  authorize  the  amendment  in  either  mode. 
Harris  v.  Martin 556 

7.  '^Stay-law  of  1861  construed,  as  to  rendition  of  judgment  against  sol- 
diers.— Under  the  9th  section  of  the  act  "to  regulate  judicial  pro- 
ceedings,'' approved  December  10,  1861,  (Session  Acts  1861,  p.  36,) 
which  forbids  the  rendition  of  judgment  ''against  any  citizen  or 
resident  of  this  State,  who  is,  or  shall  be,  a  volunteer  in  the  ac- 
tual military  service  of  this  State  or  the  Confederate  States,  so 
long  as  he  continues  in  such  military  service  as  a  volunteer," — a 
surety  on  a  forfeited  recognizance  cannot  have  the  final  judg- 
ment amended  nunc  pro  tunc,  so  as  to  discharge  him,  by  proving 
that,  pi-ior  to  the  term  at  which  it  was  rendered,  "  he  had  enlisted 
and  entered  into  the  service  of  the  Confederate  States,  and  was 
in  actual  service  at  the  rendition  of  the  judgment." — Tolison  v. 
The  State 103 

8.  Sale  of  goods  hy  order  of  court,  under  void  attachment,  and  payment 
of  proceeds  to  clerk. — Where  goods,  which  have  been  seized  under  a 
void  attachment,  are  sold  as  perishable  by  order  of  the  court,  and 
the  proceeds  of  sale  are  paid  into  the  hands  of  the  clerk,  the  de- 
fendant in  attachment  may,  at  his  election,  claim  and  recover  the 
money  as  his  own;  but  the  plaintiff  in  attachment  has  no  lien  on 
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it,  although  he  may  have  prosecuted  his  suit  to  a  valid  judgment 
by  nil  (licit ;  nor  has  the  court  any  jurisdiction  to  order  it  to  be 
paid  over  to  the  plaintiif  on  his  judgment,  or  to  he  paid  to  the 
defendant's  landlord  on  a  claim  for  rent;  and  such  orders,  being 
void,  cannot  in  any  vraj  affect  the  rights  of  the  parties. — Gold- 
smith r.  Stetson  <f  Co 183 

9.  Judgment  corrected  and  affirmed. — Where  the  primary  court  im- 
properly renders  a  judgment  for  damages  and  interest,  as  allowed 
by  the  jury,  instead  of  rejecting  the  latter  part  of  the  verdict  as 
surplusage,  the  error  will  be  corrected  on  appeal,  at  the  costs  of 
the  appellant. — Jean  v.  Sandiford 317 

10.  AdmissibilHy  as  evidence. — A  judgment  is  evidence  for  and  against 
the  whole  world,  to  prove  the  fact  of  its  rendition,  and  its  amount. 

Harrison  V.  Harrison 489 

Also,  Boss  V.  Pitts 606 

31.  Conclusiveness  of  probate  decree  declaring  estate  insolvent. — Where  a 
decedent's  estate  was  regularly  declared  insolvent  by  the  probate 
court  in  1849,  but  was  afterwards  settled  as  a  solvent  estate ;  and, 
on  that  settlement,  the  administrator  was  allowed  a  credit  for 
the  amount  of  a  claim  paid  by  him,  which  had  been  filed  against 
the  estate  within  nine  months,  after  the  declaration  of  insolven- 
cy ,'  and  the  surplus  remaining  in  his  bauds,  after  paying  all  the 
debts,  was,  by  the  decree  of  tho  court,  divided  among  the  several 
distributees, — the  decree  of  insolvency  does  not  conclude  a  suc- 
ceeding administrator  de  bonis  non  whoseets  to  recover  the  money 
from  such  creditor,  from  showing  that  the  claim  had  been  previ- 
ously paid,  and  was  paid  by  the  administrator  in  chief  in  igno- 
rance of  that  fact. —  Walker  v.  Mock's  Adm'r 568 

12.  Conclusiveness  of  annual  or  partial  settlements. — Annual  or  partial 
settlements  of  an  executor's  accounts,  made  under  the  act  of  1850, 
(Session  Acts,  1849-50,  p.  32,  ^  28.)  are  only  prima /acie  correct, 
and  not  conclusive  on  final  settlement. — Holman  v.  Sims 709 

13.  Same. — Under  the  act  of  1843,  (Clay's  Digest,  229,  $  42.)  such 
settlements  were  conclusive,  if  legal  notice  was  given,  and  the 
proper  parties  were  before  the  court. — Moore  and  Wife  v.  Baker..  704 

JURISDICTION. 

1.  Of  probate  court,  over  charitable  bequests. — The  probate  court  has 
jurisdiction,  on  the  settlement  of  a  testator's  estate,  to  decide 
whether  a  bequest  to  charitable  uses,  which  is  vested  in  the  exec- 
utor as  trustee,  is  or  is  not  valid,  and  whether  it  has  lapsed. 
Johnson^s  Adm'r  v.  Longmire 143 

2.  Of  probate  courts  orer  infants. — In  appointing  a  guardian  ad  litem 
for  an  infant,  without  notice,  the  probate  court,  like  the  chancery 
court,  merely  commits  an  irregularity,  which  renders  its  decree 
against  the  infant  voidable  only,  and  not  absolutely  void  ;  but, 
to  sustain  the  decree  in  such  case,  when  collaterally  assailed,  the 
record  must  affirmatively  show  that  the  guardian  accepted  the 
appointment ;  and  this  cannot  be  inferred  from  a  mere  recital, 
that  the  guardian  was  present,  and  did  not  object  to  the  allow- 
ance of  the  accounts  and  vouchers. — Frieraon  v.  Travis 150 
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3.  Of  probate  court  in  allotment  of  doxcer. — Where  a  widow  is  com- 
pelled to  elect  between  the  provision  made  by  her  husband's  will 
and  her  statutory  rights  as  dowress  and  distributee,  and  makes 
her  election  to  take  under  the  will,  she  cannot  afterwards  recover 
dower  in  the  probate  court,  on  oHering  to  restore  what  she  has 
received  under  the  will:  if  the  election  was  unadvisedly  made, 
her  only  remedy  to  avoid  it  is  in  equity. — Adams  v.  Adams. ..  274,  603 

4.  Of  prohatc  court,  in  settlement  and  distrlbation  of  decedent's  estate. 
Where  all  the  property  of  the  testator  has  been  distributed,  by 
order  of  the  probate  court,  at  the  instance  of  the  administrators, 
according  to  the  provisions  of  the  will,  that  court  has  no  juris- 
diction, on  the  petition  of  the  testator's  heirs-at-law  and  next 
of  kin,  to  render  a  decree  against  the  administrators,  on  final  set- 
tlement, on  the  basis  that  the  provisions  of  the  will  are  void :  the 
remedy  of  the  heirs  is  in  chancery. — Carter's  Heirs  v.  Carter's 
Adni'rs 579 

0.  Same;  contest  respecting  correctness  of  inventory. — A  contest 
between  the  executor  and  "^he  legatees,  respecting  the  cor- 
rectness of  the  inventory  returned  by  the  former,  ought  pro- 
perly to  be  made  and  determined  at  a  regular  settlement 
of  the  estate,  when  all  the  parties  interested  would  be  be- 
fore the  court ;  yet,  if  an  issue  is  made  up  between  them  at  any 
other  time,  and  decided,  the  proceeding  will  not  be  held  void  for 
want  of  jurisdiction  of  the  subject-matter. — Mims'  Adm'r  v.  Mims,  716 

6.  Of  commissioners'  court  to  revise  tax-assessment. — Under  the  act  ap- 
proved December  9,  1862,  (Session  Acts,  1862-3,)  the  commission- 
ers' court  has  authority,  on  the  application  of  a  i>erson  against 
whom  a  tax  is  assessed  for  money  hoarded,  to  revise  the  assess- 
ment, ascertain  whether  there  is  error  in  it,  and  by  its  judgment 
define  that  error ;  and  if  it  exceeds  its  authority  in  correcting 
the  error  by  its  own  judgment,  instead  of  directing  it  to  be  done, 
this  is  an  immaterial  matter,  when  the  error  is  such  that  its  cor- 
rection is  a  mere  ministerial  duty. —  Weaver  v.  The  State 535 

7.  Of  justice,  undei-  search-warrant,  and  of  city  court  on  appeal. — The 
jurisdiction  of  a  justice  of  the  peace,  under  a  search-warrant,  to 
render  judgment  in  favor  of  the  claimant,  for  the  return  of  the 
property  described  in  the  warrant,  is  purely  statutory,  and  de- 
pendent on  the  ascertainment  of  the  jurisdictional  fact,  that  the 
property  has  been  stolen  or  embezzled,  as  alleged  in  the  affidavit 
for  the  warrant ;  and  the  ascertainment  of  that  jurisdictional 
fact  cannot  be  inferred  from  the  mere  rendition  of  a  judgment  in 
favor  of  the  claimant:  yet,  if  the  proceedings  are  removed  by 
certiorari,  at  the  instance  of  the  defendant,  into  the  circuit  or  city 
court  of  the  county,  where  such  judgment  is  reversed  and  annulled, 
that  court  has  no  authority  to  order  the  restoration  of  the  prop- 
erty to  the  defendant  in  the  writ. — Sullivan  v.  Bobinson 613 

8.  Of  circuit  court  at  special  term. — It  is  no  objection  to  a  judgment 
and  conviction  in  a  criminal  case,  that  the  indictment  was 
found  at  a  special  term  of  the  circuit  court,  and  the  trial  had  at 
the  same  term. — Aaron^'Elyv.  The  State 684 
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9.  Of  register  in  chancery,  to  appoint  trustee. — Neither  the  act  of  1843, 
(Clay's  Digest,  350,  ^  33,)  nor  the  act  of  1846,  (Session  Acts,  1845-6, 
p.  16,)  authorized  the  appointmeut  of  a  trustee  by  a  register  in 
chancery,  under  a  petition  which  simply  alleged  that  the  trustee 
in  Georgia,  where  the  trust  was  created,  was  desirous  of  deliver- 
ing the  property  to  a  trustee  appointed  here :  such  appointment 

is  void  for  want  of  jurisdiction. — Howard  r.  Giliert 726 

10.  Of  supreme  court,  by  mandamus,  over  speaker  of  house  of  represen- 
tatives.— The  supreme  court  will  not  award  a  mandamvs,  or  any 
other  original  process,  on  the  application  of  a  member  of  the 
house  of  representatives,  to  compel  the  speaker  of  the  house  to 
Bend  to  the  senate  a  bill  which  is  alleged' to  have  passed  the  house, 
and  which  he  refuses  to  send  to  the  senate,  because  of  an  alleged 
erroneous  construction  placed  by  him,  and  by  the  house  on  ap- 
peal from  his  decision,  on  the  constitutional  provision  requiring 
"a  vote  of  two-thirds  of  each  house"  to  pass  such  bill. — Ex  parte 
Echols 698 

11.  Of  State  courts  to  discharge  enrolled  conscript  from  custody  of 
Confederate  States  officer. — The  State  courts  have  jurisdiction, 
on  habeas  corpus,  to  discharge  from  the  custody  ot  an  enroll- 
ing officer  of  the  Confederate  States  a  person  who,  though  held 
as  a  conscript,  is  exempted  from  military  service,  as  "  a  minister 
of  religion  authorized  to  preach  according  to  the  rules  of  his 
church,"  by  the  10th  section  of  the  act  of  congress  approved  Feb- 
ruary 17th,  1864. — Ex  parte  Cain 440 

12.  Same. — Where  a  person  has  been  regularly  enrolled  and  sworn 
into  the  military  service  of  the  Confederate  States,  he  can  not 
raise  the  question  of  the  regularity  of  his  assignment  to  any  par- 
ticular command  or  duty,  on   habeas  corpus  before  a  State  judge 

or  court. — Ex  parte  Lee  ^-  Allen 457 

13.  Validity  of  chancery  decree  for  sale  of  attached  lands,  Kitliout  proper 
pleadings,  and  without  notice  to  heirs. — Where  a  bill  in  equity  is 
filed  to  compel  a  settlement  of  a  guardian's  accounts,  and  to  charge 
a  surety  on  his  official  bond  with  the  amount  that  may  be  found 
due  from  him ;  and  an  attachment  is  also  prayed  against  the 
surety,  which  is  issued,  and  levied  on  his  laud;  and,  the  surety 
having  died,  his  estate  is  regularly  reported  and  decreed  insol- 
vent; and  his  administrator  pleads  the  decree  of  insolveucj' in 
the  chancery  court ;  and  the  chancellor  proceeds,  without  further 
pleadings  in  the  cause,  to  settle  and  distribute  his  estate  among 
the  several  creditors  who  may  come  in  and  prove  their  debts,  and 
orders  a  sale  of  the  attached  laud, — such  decree  of  sale  is  void, 
ior  waut  of  jurisdiction,  jis  against  the  heirs,  who  are  not  shown 
to  have  appeared,  or  to  have  been  notified  of  the  proceedings. 
Lamar  v.  Gunter 324 

JUSTICE  OF  THE  PEACE. 

1.  Appointment  of  special  constable. — The  statutory  power  of  a  justice 
of  the  peace,  to  appoint  a  special  constable,  in  cases  of  emergency, 
to  act  "in  the  execution   of  all  process  except  the  collection  of 
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executions,"  (Code,  §  712,)  extends  only  to  such  process  as  may  be 
lawfully  executed  by  a  constable. — Brinsficld  v.  Austin 227 

2.  Search-warrant;  jurisdiction  under. — The  jurisdiction  of  a  justice 
of  the  peace,  under  a  search-warrant,  to  render  judgment  in  favor 
of  the  claimant,  for  the  return  of  the  property  described  in  the 
warrant,  is  purely  statutory,  and  dependent  on  the  ascertainment 
of  the  jurisdictional  fact  that  the  property  has  been  stolen  or  em- 
bezzled, as  alleged  in  the  affidavit  for  the  waiTant ;  and  the  as- 
certainment of  that  jurisdictional  fact  cannot  be  inferred  from 
the  mere  rendition  of  a  judgment  in  favor  of  claimant ;  yet,  if 
the  proceedings  are  removed  by  certiorari,  at  the  instance  of  the 
defendant,  into  the  circuit  or  city  court  of  the  county,  where 
such  judgment  is  reversed  and  annulled,  that  court  has  no  au- 
thority to  order  the  restoration  of  the  property  to  the  defendant 

in  the  writ. — Sullivan  v.  Boiinson 613 

3.  Same;  parties  to  appeal  or  certiorari. — When  an  order  is  made  by 
a  justice  of  the  peace,  on  the  hearing  under  a  search-warrant, 
(Code,  sections  3744-91,)  directing  the  constable  to  deliver  to  the 
claimant  the  property  described  in  the  warrant,  the  proceeding 
loses  the  character  of  a  public  prosecution,  and  becomes  a  civil 
cause,  between  the  claimant,  as  plaintiff,  and  the  defendant ;  and 
it  may  be  so  described,  without  naming  the  State  as  a  party, 
when  the  proceedings  are  removed  by  certiorari,  at  the  instance 

of  the  defendant,  into  the  circuit  or  city  court  of  the  county 613 

LACHES. 
See  Execution,  2. 

LAND  LAWS. 

1.  Creek  Indian  reservation  ;  authority  of  commissioner  of  general  land- 
office  to  order  sale  of  abandoned  lands. — The  act  of  congress  ap- 
proved July  4,  1836,  (5  U.  S.  Statutes  at  large,  107,)  which  trans- 
ferred to  the  commissioner  of  the  general  land-office  "  the  execu- 
tive duties"  appertaining  to  the  sale  of  the  public  lands,  con- 
ferred u]>on  that  officer  the  authority,  previously  vested  in  the 
secretary  of  the  treasury,  to  give  special  directions  for  the  sale 
of  an  abandoned  reservation  under  the  treaty  of  Fort  Jackson  of 
August  9,  1814. — Saltmarsh  v.  Crommclin 54 

2.  Same;  commissioner's  instructions  construed  to  authorize  sale. — A 
letter  from  the  commissioner  of  the  general  land-office,  to  the* 
register  and  receiver  of  the  local  office,  stating  that,  in  his  opin- 
ion, since  it  satisfactorily  appeared  that  the  Indian  had  volunta- 
rily abandoned  his  reservation  under  the  treaty,  "  the  land  is  now 
subject  to  entry  under  the  pre-emption  law,"  is  a  "special  direc- 
tion" to  the  register  and  receiver  to  allow  the  land  to  be  entered 
under  the  pre-emption  law 54 

3.  Pre-emption  entry. — The  right  to  enter  land,  under  the  pre-emp- 
tion law  of  1834,  does  not  depend  upon  the  fact  that  the  land  has 
been  previously  exposed  to  public  sale ;  nor  can  the  validity  of 
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an  entry,  anthorized  by  special  instructions  from  the  commis- 
sioner of  the  general  laud-office,  be  invalidated  by  proof  of  sub- 
sequent instructions  from  the  commissioner,  unless  it  is  shown 
that  those  instructions  are  inconsistent  with  the  former  special 
instructions 54 

4.  Same;  limitation  of  entry. — Since  the  third  section  of  the  pre- 
emption law  of  1834  (4  U.  S.  Statutes  at  large,  678)  allows  en- 
tries to  which  the  general  limitation  of  two  years  does  not  apply, 
the  courts  are  bound  to  presume  that  any  particular  entry,  the 
illegality  of  which  is  not  affirmatively  shown,  was  authorized  by 
law 54 

5.  Spanish  land  titles;  claim  of  Samuel  Mims^  heirs,  as  confirmed  by 
act  of  congress  approved  March  2,  1829. — The  claim  of  the  heirs  of 
Samuel  Mims,  which  was  an  incomplete  Spanish  title,  was  con- 
firmed by  the  act  of  congress  approved  March  2,  1829,  (4  U.  S. 
Statutes  at  large,  358,)  "to  the  extent  recommended  for  confirma- 
tion in  the  report"  of  the  register  and  receiver,  and  was  recom- 
mended for  confirmation  in  that  report  "  in  the  same  manner  as 
if  the  titles  were  complete";  but  neither  the  original  Spanish 
concession,  nor  the  petition  upon  which  that  concession  was 
founded,  specifies  the  location,  quantity,  or  boundaries  of  the 
grant,  nor  otherwise  sufficiently  designates  it ;  consequently,  no 
title  to  any  particular  tract  or  parcel  of  land  vested  in  the  claim- 
ants by  virtue  of  the  confirmatory  act  of  congress;  and  neither 
the  description  of  the  claim  given  in  the  report,  northe  survey  and 
plat  which  was  made,  under  the  direction  of  the  register  and  re- 
ceiver, pending  their  investigation  of  the  claim,  (but  which  was 
never  approved  by  them,  nor  made  part  of  their  report,  nor  re- 
ferred to  therein,  nor  shown  to  have  been  brought  to  the  knowl- 
edge of  congress,  and  which  is  inconsistent  with  the  report  itself,) 
remedies  or  supplies  this  defective  description. — Doe  d.  Mim^ 
Heirs  v.  Hiygins 9 

6.  Same  ;  location  of  said  claim  by  executive  officers. — The  several  acts 
of  congress  approved  respectively  on  the  4th  July,  1836,  the  2d 
March,  1829,  and  the  3d  March,  1819,  (5  U.  S.  Statutes  at  large, 
107,  $  1;  4  ifc.  358,  $  6;  3  ib.  532,  $  12,)  conferred  on  the  commis- 
sioner of  the  general  land-office  authority  to  revise  the  acts  of  the 
subordinate  government  officers  engaged  in  the  survey  and  loca- 
tion of  the  public  lands;  and  he  having  decided  that  the  claim 
o£  the  heirs  of  Samuel  Minis,  as  confirmed  by  the  act  of  1829 
above  cited,  did  not  cover  the  area  upon  which  it  was  located  by 
the  subordinate  agents  of  the  government,  that  the  location  and 
survey  were  erroneous,  and  that  no  patent  should  issue  to  the 
claimants  unless  otherwise  directed  by  a  court  of  competent  ju- 
risdiction,— the  survey  of  the  claim  by  Henshaw  in  1835,  and  the 
patent  certificates  afterwards  issued  by  the  register  and  receiver, 
were  annulled  by  the  said  decision  of  the  commissioner,  and,  con- 
sequently, did  not  vest  in  the  claimants  any  title  whatever  to  the 
particular  tract  of  land  on  which  their  claim  purported  to  be 
thereby  located 9 
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LANDLORD  AND  TENANT. 

1.  Estoppel  against  tenant  from  denying  landlord's  title. — The  tenant  is 
estopped,  in  any  proceeding  by  liis  landlord  for  the  recovery  of  rent 
or  possession,  from  denying  the  title  of  the  latter;  yet  he  may 
show  that  he  has  been  evicted  under  a  i)aramount  title,  or  that 
his  landlord's  title  has  been  extinguished,  or  has  passed  from 
him,  either  by  his  own  act,  or  by  operation  of  law. — English  v. 
Key 113 

2.  Apportionment  of  rent;  attornment,  and  eviction. — In  the  absence 
of  an  express  stipulation  to  the  contrary,  there  is  no  apportion- 
ment of  rent  between  the  lessor  and  his  assignee ;  and  the  same 
principle  applies,  where  the  land  is  sold,  during  the  term,  under 
execution  against  the  lessor;  nor  is  it  necessary,  in  such  case,  to 
perfect  the  purchaser's  right  to  the  entire  rent  afterwards  falling 
due,  and  discharge  the  tenant  from  liability  therefor  to  the  lessor, 
that  the  tenant  should  attorn  to  the  purchaser,  or  be  evicted  by 
him 113 

LEGACY  AND  DEVISE. 

1.  Bequest  to  married  daughter,  "to  her  and  her  children  forever,"  con- 
strued an  estate-tail,  vesting  absolute  j)roperty  in  her. — Where  a  testa- 
tor bequeathed  certain  slaves  and  other  personal  property  to  his 
son,  "to  him  and  his  heirs  forever"  ;  to  his  daughter  Mary  R.,  a 
married  woman,  certain  other  slaves,  ''to  her  and  her  children  for- 
ever";  to  his  daughter  Eliza  P.,  also  a  married  woman,  certain 
other  slaves,  "to  her  and  her  heirs  forever" ;  and,  hj  a  residuary 
clause,  directed  ail  the  balance  of  his  property,  both  real  and  per- 
sonal, to  be  equally  divided  among  his  said  three  children,  "share 
and  share  alike,  and  to  belong  to  them  and  their  heirs  forever, 
except  Mary  R.'s  portion,  which  shall  be  held  by  her  and  her  chil- 
dren forever." — held,  that  the  specific  bequest  to  Mary  R.  was  in- 
tended to  create  an  estate-tail  in  her,  and  therefore  vested  in  her 
the  absolute  property  in  the  slaves;  and  that  her  child,  who  was 
living  when  the  will  was  executed,  and  when  the  testator  died, 
took  -no  interest  whatever.  (R.  W.  Walker,  J.,  dissenting.)— 
Echols  v.  Jordan  and  Wife 24 

2.  Void  conditions.— A  void  condition,  annexed  to  a  legacy  or  devise, 
if  i)recedent,  defeats  the  bequest;  if  subsequent,  has  no  effect. 
Carter's  Heirs  v.  Carter's  Adm^rs S'J'S 

8.  Same;  testamentary  provision  for  emancipation  of  slaves,  or  privilege 
to  go  at  ?ar</e.— Under  the  constitution  aud  laws  of  this  State  in 
May,  1861,  a  testamentary  provision  for  the  emancipation  of 
slaves,  or  for  the  privilege  of  going  at  large  and  enjoying  the 
profits  of  their  own  labor,  was  void  ;  and  a  devise  or  legacy,  the 
vesting  of  which  was  made  to  depend  on  the  precedent  condition, 
that  certain  slaves,  which  belonged  to  the  father  of  the  legatees, 
should  be  manumitted  by  him,  or  suffered  to  go  at  large  and  en- 
joy the  proceeds  of  their  own  labor,  was  defeated  by  such  void 
condition ^"^^ 
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].  Sufficiency  of  complaint. — In  an  action  for  defamation,  in  falsely 
representing  that  the  plaintiff  was  the  defendant's  indentured 
apprentice  in  the  i^rinting  art,  a  complaint  which  avers,  that  the 
representations  were  made  "to  H.  B.  &  Co.,  the  proprietors  of  the 
Tribune  office,  in  which  plaintiff  was  employed  as  a  printer,  warn- 
ing them  not  to  employ  him,  or  continue  him  in  their  employ- 
ment; by  means  whereof,  plaintiff"  was  discharged  from  his  said 
employment,  and  has  lost  the  emoluments  and  support  therefrom 
ever  since  ;"  and  that  "by  reason  of  said  false  and  malicious  rei)- 
resentations,  to  said  Tribune  and  other  offices  in  Mobile,  plaintiff' 
has  been  deprived  and  prevented  from  obtaining  employment  in 
his  business  as  a  printer  ever  since,"  is  sufficiently  definite  and 
certain,  under  the  rules  of  pleading  allowed  by  the  Code. — Clark 
4-  Co.v.  Goddard 104 

LIEN. 

1.  Of  attachment  destroyed  by  insolvency. — When  a  defendant  in  at- 
tachment dies,  and  his  estate  is  regularly  reported  and  decreed 
Insolvent,  the  lien  of  the  attachment  is  thereby  destroyed. — La- 
mar V.  Gunter 324 

2.  Of  factors. — Although  a  iactor  may  have  a  lien  on  goods  ft>r 
storage,  and  ujay  have  the  goods  in  his  possession,  he  may  never- 
theless maintain  an  action  of  debt,  or  indebitatus  assumpsit,  against 
the  owner  for  the  amount  of  storage ;  consequently,  if  the  owner 
of  the  goods  is  summoned,  by  process  of  garnishment,  as  the  debtor 
of  the  factor,  and  his  answer  admits  tlie  claim  for  storage,  the 
plaintiff  may  have  judgment  against  him  on  the  answer,  although 
he  also  states  the  goods  are  still  in  the  possession  of  the  factor. 
Mobile  t^-  Ohio  Railroad  Co.  v.  Whitney  cf  Co 468 

LIMITATIONS,  STATUTE  OF. 

1.  What  is  open  account. — A  demand  for  money  collected  by  plain- 
tiff, on  a  judgment  in  favor  of  himself  and  defendant's  intestate, 
jointly,  is  not  an  open  account  within  the  statute  of  limitations 

of  1816  (Clay's  Digest,  328,  ^  88).—Jiradford  v.  Barclay  and  Wife...    33 

2.  Plea  of  statute  of  three  years. — Ai^leaof  the  statute  of  limitations 
of  three  years  must  aver  that  the  demand  sued  on  is  an  open  ac- 
count, unless  that  fact  appears  on  the  face  of  the  complaint. 
Harrison  v.  Harrison 489 

3.  Limitation  of  entry  of  land. — Since  tlie  third  section  of  the  pre- 
emption law  of  1834  (4  U.  S.  Stat,  at  large,  678,)  allows  entries  to 
which  the  general  limitation  of  two  years  does  not  apply,  the 
ccmrts  arc*  bound  to  presume  that  any  particular  entry,  the  ille- 
gality of  which  is  not  affirmatively  shown,  was  authorized  by 
law. — Saltmarsh  v .  Crommelin 54 

4.  Limitation  of  j^roceeding  to  compel  settlement  of  aecounts  of  deceased 
administrator. — Under  the  statutes  which  were  of  force  before  the 
Code  became  operativfl,  (January  17,  1853,)  there  was  no  limita- 
tion applicable  to  a  proceeding  by  the  distributees  of  an  intes- 
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tate's  estate,  against  the  personal  representatives  of  the  deceased 
administrator,  to  compel  a  settlement  of  his  administration. — 

Samson's  Adm'r  v.  Harrison's  Distributees 489 

See,  also,  Adverse  Possession. 

LUNATICS. 

1.  Who  vivy  institute  proceedings  against. — Under  the  statute  of  this 
State,  (Code,  ^  2750,)  as  under  the  English  chancery  practice,  an 
inquisitiou  of  lunacy  against  the  husband  cannot  be  sued  out  by 
the  wife  in  her  own  name,  but  must  be  by  her  next  friend,  who 
will  be  liable  for  the  costs  if  the  petition  is  dismissed. — Campbell 
r.  Campbell 312 

MANDAMUS. 
See  Constitutional  Law,  10. 

MILITIA  AND  MILITARY  LAWS. 

1.  Liability  of  person  having  substitute  in  Confederate  army  to  service  in 
State  militia. — A  person  who,  being  liable  to  military  service  in 
the  army  of  the  Confederate  States  under  the  "  conscript  laws" 
of  corgress,  procured  a  discharge  from  that  service  by  furnishing 
a  substitute  in  his  stead,  is  nevertheless  subject  to  militia  duty 
under  the  State  laws,  and  is  liable  to  the  draft  ordered  by  the 
governor  on  the  17th  June,  1863,  under  the  requisition  of  the  pres- 
ident of  the  Confederate  States  for  seven  thousand  troops  from 
the  militia  of  this  State. — Ux  parte  Mc  Can  ts 107 

2.  Liability  of  furloughed  conscript  to  militia  service. — An  enrolled 
conscript,  who  is  on  furlough,  is  not  liable  to  militia  duty  at  the 
call  of  the  State,  although  his  furlough  states  that  he  has  "  made 
application  for  exemption  as  an  overseer." — State,  ex  rel.  Graham, 

in  re  Emerson 437 

3.  State's  right  to  suhject  to  militia  service  persons  exem,ptedfrom  military 
service  of  Confederate  States  as  bonded  agriculturalists. — There  is  no 
constitutional  provision.  State  or  Confederate,  which,  directly  or 
by  implication,  takes  away  or  restricts  the  right  of  the  State  to 
subject  to  its  militia  service  persons  who  have  beeu  exempted 
from  the  military  service  of  the  Confederate  States,  as  bonded 
agriculturalists,  under  the  provisions  of  the  act  of  congress  ap- 
proved February  17, 1864,  entitled  "  An  act  to  organize  forces  to 
serve  during  the  war."  (Stone,  J.,  dissenting.) — Slate,  ex  rel.  Daw- 
son, in  re  Strawbridge  ^'  Mays 367 

4.  Construction  of  act  approved  August  29,  1863,  exempting  overseers 
from  militia  service. — The  act  approved  August  29th,  1863,  which 
exenjpts  from  militia  service  "  all  overseers  who  are,  or  shall  be, 
exempted  or  detailed  under  acts  of  the  Confederate  congress,  so 
long  as  they  may  be  exempted  or  detailed  as  such,"  (Session  Acts, 
August,  1863,  p.  12,)  applies  to  and  includes  only  those  overseers 
whose  exemptions  were  granted  under  the  acts  of  congress  which 
were  of  force  at  the  passage  of  said  act,  and  not  those  who  pro- 
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cured  exemptions  under  subsequent  acts  of  congress.  (Stoxe,  J., 
expressing  no  opinion.) 367 

5.  Construction  of  acts  approved  October  71h,  and  December  8th,  1864, 
as  to  employment  of  county  reserves,  or  first-class  militia.— Under  the 
proviso  to  the  7th  section  of  the  act  approved  October  7,  1864, 
entitled  ''  An  act  to  aid  in  arresting  deserters  and  stragglers  fron) 
the  army,"  and  the  act  amendatory  thereof,  approved  December 
8th,  1864,  which  declares,  that  nothing  in  the  former  act  "  shall 
warrant  the  employment  of  the  county  reserves,  or  first-class 
militia,  as  a  regular  and  permanent  guard  for  Federal  prisoners,  at 
any  of  the  Confederate  prisons  in  the  State," — the  employment  of 
the  county  reserves,  by  order  of  the  governor,  in  guarding  Fed- 
eral prisoner's,  for  a  continuous  term  of  three  months,  is  not  a  vio- 
lation of  the  law,  such  as  will  justify  the  interposition  of  the 
courts  to  discharge  them  on  habeas  corpus. — State,  ex  rel.  Ellerbe,  in 

re  Daniel 546 

6.  Construction  of  8th  section  of  said  act  of  October  7th,  prohibiting 
•'  appointment  of  Confederate  States  army  officers  to  command  county 
reserves." — The  clause  in  the  6th  section  of  said  act  of  October  7th, 
1864,  which  provides  "  that  nothing  in  this  act  shall  be  so  con- 
strued as  to  authorize  the  appointment  of  Confederate  States  ar- 
mj'  officers  to  the  command  of  such  reserve  force,"  simply  re- 
quires that  the  county  reserves,  when  tendered  to  the  president 
for  service  in  the  capacities  authorized  by  that  act,  should  be 
commanded  by  officers  who  were  elected  or  appointed  in  the  man- 
ner prescribed  by  the  acts  of  the  legislature,  and  does  not  inhibit 
the  placing  of  their  respective  company  organizations  under  the 
control  of  the  necessary  officers  of  the  Confederate  States  army ; 
nor  can  a  member  of  such  companj'  obtain,  under  habeas  cor^pus,  a 
discharge  from  the  legal  custody  of  his  captain,  on  the  ground 
that  the  company  was  illegally  placed  under  the  command  of  a 
superior  officer 546 

7.  Respective  rights  of  State  and  Confederate  governments  to  military 
services  of  citizen. — The  "conscript  laws"  being  constitutional,  the 
right  of  the  Confederate  States  to  require  military  duty  from  a 
citizen,  so  soon  as  he  attains  the  age  of  conscription,  is  paramount 
to  the  right  of  the  State  to  retain  him  in  its  militia  service,  in 
which  he  is  already  serving  as  a  volunteer. — Ex  parte  Boiling,  in 

re  Watts 609 

8.  Same. — The  Confederate  States  government  may  at  any  time  re- 
assert its  right  to  the  militarj-  services  of  a  citizen,  who,  having 
been  enrolled  as  a  conscript,  procured  a  discharge  on  the  certifi- 
cate of  a  medical  board,  on  the  ground  of  permanent  physical  dis- 
ability, and  enlisted  in  the  militia  service  of  the  State. — Ex  parte 
Boiling,  in  re  Gaffney 611 

9.  Jurisdiction  of  State  courts  to  discharge  enrolled  conscript  from  cus- 
tody of  Confederate  States  officer. — The  State  courts  have  jurisdic- 
tion, on  habeas  corpus,  to  discharge  from  the  custody  of  an  enroll- 
ing officer  of  the  Confederate  States  a  person  who,  though  held 
as  a  conscript,  is  exempted  from  military  service,  as  "  a  minister 
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of  religion  aatborlzed  to  preach  according  to  the  rules  of  his 
church,"  by  the  10th  sectiou  of  the  act  of  cougress  approved  Feb- 
ruary 17th,  1864. — Ex  parte  Cain 440 

10.  A^amc. —Where  a  person  has  been  regularly  enrolled,  and  sworn 
into  the  military  service  of  the  Confederate  States,  he  cannot 
raise  the  question  oi  the  regularity  of  his  assignment  to  any  par- 
ticular command  or  duty,  on   habeas  corpus  before  a  State  judge 

or  court. — Ex  parte  Lee  <$•  Allen 457 

11.  Bight  of  exemption  from  military  service  as  bonded  agriculturalist. 
When  a  person  makes  application  for  exemption  from  military 
service  as  a  bonded  agriculturalist,  under  the  lOtli  section  of  the  • 
act  of  congress  approved  February  17,  1864,  and  shows  to  the 
proper  officer  that  he  has  a  right  to  make  such  application,  and 
complies  with  all  the  requisitions  of  the  law  on  his  part,  as 
to  the  execution  and  delivery  of  his  bond;  the  government  is 
allowed  a  reasonable  time,  witljiu  which  to  ascertain  and  deter- 
mine whether  his  offer  is  in  conformity  to  the  law,  and  to  accept 
his  offer;  but  the  failure  of  the  government  to  signify  its  accept- 
ance within  a  reasonable  time,  cannot  defeat  or  prejudice  his 
right  of  exemption  ;  nor  can  the  government  make  the  approval 
of  the  bond  by  any  officer  necessary  to  perfect  his  right. — Ex  parte 
Mitchell 442 

12.  Burden  of  proof,  on  question  of  liability  to  militia  service. — On 
habeas  corpus,  hj  a  person  who  is  held  incustody  as  a  militia-man, 
and  who  claims  exemption  on  the  ground  that  he  is  in  the  mili- 
tary service  of  the  Confederate  States ;  the  iietitioner  having 
shown  that  he  has  been  enrolled  as  a  conscript,  the  onus  is  on  the 
State  to  show  that  he  has  been  discharged  from  that  service ; 
and  proof  of  the  fact  that  he  has  made  application  for  exemp- 
tion as  a  bonded  agriculturalist  is  not  sufficient,  unless  it  is  also 
shown  that  his  right  of  exemption  on  that  ground  has  been  con- 
summated by  a  full  compliance  on  his  part  with  all  the  requisi- 
tions of  the  law 442 

13.  Exemption  of  '^  mitiisters  of  religion'^  from  military  seiTice,  under 
act  of  congress  approved  February  17,  1864.-^-A  "  minister  of  reli- 
gion, authorized  to  preach  according  to  the  rules  of  his  church," 
and  "regularly  employed  in  the  discharge  of  his  ministerial  du- 
ties "  on  the  17th  February,  1864,  is  exempted  from  military  ser- 
vice by  the  10th  section  of  the  act  of  congress  approved  on  that 
day;  and  his  right  of  exemption  is  not  forfeited  by  the  fact  that 
he  receives  no  compensation  for  his  clerical  services,  and  is  en- 
gaged in  a  secular  pursuit  as  the  means  of  subsisting  himself  and 
his  family. — Ex  parte  Cain 440 

14.  Exemption  of  mail-contractors  from  military  service. — Under  the 
provisions  of  the  act  of  congress  approved  April  14,  1863,  (which 
was  expressly  excepted  from  the  operation  of  the  repealing  clause 
contained  in  the  act  approved  February  17,  1864,)  a  sole  con- 
tractor for  carrjing  the  Confederate  States  mail,  on  a  route  of 
more  than  ten  miles  in  length,  is  exempted  from  military  service 
in  the  armies  of  the  Confederate  States,  although  his  contract 
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was  made  after  the  passage  of  that  act. — Ex  parte  Lockhart,  in  re 
Mitchell 450 

15.  LiabiUty  of  domiciled  foreigner  to  military  or  militia  service. — Afor- 
eigner,  domiciled  in  this  country,  is  liable  to  military  service  in 
the  armies  of  the  Confederate  States;  and  if  he  is  discharged 
from  that  service,  and  afteiTvards  acquires  a  residence  in  this 
State,  he  is  liable  to  militia  service  at  the  call  of  the  State, 
although  his  discharge  from  the  military  service  of  the  Confede- 
rate States  was  granted  on  the  ground  that  he  was  not  domiciled 
in  this  country. — State,  ex  rcl.  Graham,  in  re  Toner 454 

16.'  Same. — A  foreigner,  who  is  domiciled  in  this  countrj-,  is  liable  to 
military  service  in  the  armies  of  the  Confederate  States  ;  and  be- 
ing placed  constructively  in  that  service  by  the  act  of  congress 
approved  Februarj-  17,  1864,  he  cannot  be  taken  by  the  State  as 
a  uiilitia-man. — Siate,exrel.  Graham,  inrePille 459 

17.  Persons  icithin  conscript  ages,  held  constructively  in  military  service 
of  Confederate  States,  and  not  subject  to  militia  service. — Under  the 
act  .of  congress  approved  February  17,  1864,  a  person  who  is  be- 
tween the  ages  of  seventeen  and  forty-five  years,  and  who  is  not 
shown  to  be  specially  exempted,  is  constructively  in  the  military 
service  of  the  Confederate  States,  and  is  not  liable  to  militia  duty 

at  the  call  of  the  State. — Stnte,  ex  rel  Graham,  in  re  Emerson 437 

Also,  ,State,  ex  rel.  Graham.  inrePille 459 

18.  Classification  and  transfer  of  soldiers  under  act  of  congress  ap- 
proved February  17,  1864. — Under  the  act  of  congress  approved 
February  17,  1864,  which  provides  for  three  difterent  classes  or 
grades  of  service,  a  junior  reserve,  on  attaining  the  age  of  eigh- 
teen years,  may  be  transferred  to  active  duty  in  the  field;  while 
a  person  who  is  in  active  duty  in  the  field  at  the  date  of  the  act, 
and  who  afterwards  attains  tlie  age  of  forty-five  years,  is  entitled 
to  be  transferred  to  the  senior  reserves;  and  a  senior  reserve,  on 
attaining  the  age  of  fifty,  is  entitled  to  be  discharged. — Ex  parte 
Starke,  in  re  Purviance 475 

19.  Discharge  from  military  service  by  medical  board,  for  physical  disa- 
bility.— A  certificate  from  the  prosier  medical  board,  wliich  de- 
clares the  conscript  to  whom  it  is  granted,  on  account  of  perma- 
nent physical  di.sability,  "exempt  from  service,  or  any  further 
examination,  unless  specially  ordered  by  the  medical  board  for 
the  district,  or  by  the  commandant  ot  conscripts,  or  by  the  bu- 
reau of  conscription,"  does  not  protect  him  from  being  again  or- 
dered before  the  medical  board  for  examination,  under  the  orders 
issued  by  the  war  department  on  the  14th  October,  1864.— ^x 
parte  Boiling,  in  re  Gaffney 61 1 

20.  Privilege  from  arrest,  by  soldiers  and  officers  iii  Confederate  States 
army. — A  commissioned  officer  in  the  provisional  army  of  the 
Confederate  States  is  not  i^rivlleged  from  ariest  under  civil  pro- 
cess, under  act  of  congress  of  the  United  States  approved  March 
3, 1799,  (U.  S.  Statutes  at  large,  vol.  1,  p.  750,  S  4.)  wliich  was  con- 
tinued in  force  in  the  Confederate  States  by  the  act  of  the  pro- 
visional congress  api)roved  February],  1861,  nor  under  any  otlier 
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statute  which  is  of  force  in  this  State ;  and  if  he  can  claim  such 
privilege  on  the  ground  of  public  policy  under  the  "conscript 
laws,"  (as  to  which  quwre  f)  he  must  affirmatively   show  that  he 
is  within  the  provisions  of  said ''conscript  laws." — JSx  parte  Harlan  563 

21.  Stay-law"  of  1&Q\  construed,  as  to  rendition  of  judgment  against 
soldiers. — Under  the  9th  section  of  the  act  "to  regiilate  judicial 
proceedings,"  approved  December  10,  1861,  (Session  Acts  1861,  p. 
36,)  which  forbids  the  rendition  of  judgment  "against  any  citizen 
or  resident  of  this  State,  who  is,  or  shall  be,  a  volunteer  in  the 
actual  military  service  of  this  State  or  the  Confederate  States,  so 
long  as  he  continues  in  such  military  service  as  a  volunteer" — a 
surety  on  a  forfeited  recognizance  can  not  have  the  final  judg- 
ment amended  nunejyro  tunc,  so  as  to  discharge  him,  by  proving 
that,  prior  to  the  term  at  which  it  was  rendered,  "  he  had  enlist- 
ed and  entered  into  the  service  of  the  Confederate  States,  and 
was  in  actual  service  at  the  rendition  of  the  judgment." — Toli- 
eon  V.  The  State 103 

^  MORTGAGE. 

1.  Sale  under  mortgage  ;  whether  made  for  cash,  or  on  credit. — Where 
the  mortgage  provides  for  the  sale  of  the  jiroperty  for  cash,  the 
mortgagor  cannot  complain  that  the  mortgagee  agreed  to  allow 
time  to  the  purchaser:  such  an  arrangement,  whether  made  be- 
fore or  after  the  sale,  could  not  possibly  injure  him,  and,  there- 
fore, coQstitutes  no  ground  for  setting  aside  the  s,aXe,.—Mahone 

V.  Williams 202 

2.  Same;  appropriation  of  proceeds. — Where  two  mortgages,  convey- 
ing dilierent  property,  are  given  to  secure  different  debts;  and 
the  proceeds  of  the  sale  of  the  property  conveyed  by  the  first  are 
not  sufficient  to  pay  in  full  the  debt  secured  by  it,  while  the  prop- 
erty conveyed  by  the  second  brings  more  than  enough  to  pay  the 
second  debt ;  the  mortgagee  has  no  power  to  ajipropriate  the  ex- 
cess to  the  payment  of  the  balance  of  the  tii'st  debt,  unless  the 
second  mortgage  expressly  authorizes  him  to  do  so,  nor  does  the 
law  make  such  an  appropriation  of  it 202 

3.  Same;  whether  lands  should  he  sold  in  one  hody,  or  in  parcels. — As  a 
general  rule,  where  the  land  is  in  parcels,  distinctly  marked  for 
separate  and  distinct  enjoyment,  it  is  the  duty  of  the  mortgagee, 
or  person  making  the  sale,  to  subdivide  and  sell  it  in  such  par- 
cels; but,  wliero  it  consists  of  a  single  lot,  containing  ten  acres, 
used  and  adapted  for  a  familj'  residence,  and  not  shown  to  have 
been  susceptible  of  advantageous  division,  and  the  mortgagor 
expresses  no  desire  to  have  it  subdivided,  and  the  mortgage  does 
not  stipulate  that  only  so  much  of  it  shall  be  sold  as  may  be  nec- 
essary to  discharge  the  debt, — this  general  rule  does  not  apply, 
and  the  sale  will  not  be  set  aside,  at  the  instance  of  the  mort- 
gagor, because  the  lot  was  not  divided 202 

4.  Same;  inadequacy  of  price. — Inadequacy  of  price  is  not,  of  itself, 
a  sufficient  ground  to  induce  a  court  of  equity  to  set  aside  a  sale 
under  mortgage,  unless  the  inadequacy  is  so  great  as  to  shock  the 


792  INDEX. 

MOETGAGE— Continued, 
sense  of  justice  :  where  the  land  is  sold  for  $2,100,  and  its  value 
is  variously  estimated  by  the  witnesses  at  from  $3,000  to  $4,500, 
(the  evidence  preponderating  in  favor  of  $3,000,)  the  sale  will  not 
be  set  aside  on  account  of  the  inadequacy 202 

5.  Same;  sale  of  land  before  slaves. — Where  a  mortgage  conveys  both 
laud  and  slaves,  and  two  of  the  slaves  are  hekl  adversely  to  the 
mortgagor,  the  failure  of  the  mortgagee  to  sell  those  two,  before 
resorting  to  the  land,  is  no  ground  for  setting  aside  the  sale  of 
the  land 202 

6.  Same;  sale  under  execution  by  agreement  with  judgment  creditor. 
The  mortgagee  has  no  power  to  substitute,  by  agreement  with  a 
judgment  creditor  of  the  mortgagor,  a  sale  under  execution  for  a 
sale  under  the  mortgage;  consequently,  his  refusal  to  accede  to 
such  an  arrangement,  when  proposed  by  the  judgment  creditor, 
and  on  his  promise  that  the  mortgage  debt  should  be  first  satisfied 
out  of  the  proceeds,  is  no  evidence  of  fraud,  and  constitutes  no 
ground  for  vacating  the  sale 202 

7.  Annual  rests,  profits,  and    interest. — In  taking  the  account  be-        ^ 
tween  mortgagor  and  mortgagee,  where  the  latter  is  charged  with 

the  hire  or  rents  of  the  property  while  in  his  possession,  the  mort- 
gagor can  not  complain  that  the  chancellor  directed  annual  rests 
to  be  mad^,  a|id  the  annual  hire  to  be  applied  first  to  the  pay- 
ment of  the  interest,  and  the  excess  to  the  reduction  of  the  prin- 
cipal   202 

8.  Reformation  of  absolute  deed,  as  conditional  deed  or  mortgage. 
Where  the  question  is,  whether  a  contract  was  an  absolute  sale 
or  a  mortgage,  the  party  who  asserts  that  it  was  a  mortgage, 
must  affirmatively  prove  that,  as  understood  by  both  parties  at 
the  time,  the  transaction  was  intended  as  a  mere  security  for  the 
re-payment  of  money;  but,  where  the  question  is,  whether  the 
contract  was  a  conditional  sale  or  a  mortgage,  and  it  is  doubtful 
which  of  the  two  was  intended,  a  court  of  equity  will  construe 

it  to  be  a  mortgage. — McNeill  v.  Norsicorthy 156 

NON-CLAIM. 

See  Estates  of  Decedents,  .">. 
PARTNERSHIP. 

1 .  Admissibility  of  partner^  s  admission,  in  action  against  partnership. — In 
an  action  against  late  partners,  founded  on  a  partnership  debt, 
entries  made  by  one  ot  the  partners,  in  a  book  of  accounts  kept 
by  the  partnership,  are  admissible  evidence  against  both  partners, 
if  proved  to  have  beeu  made  during  the  existence  of  the  part- 
nership ;  and  are  competent  CA'idence  against  the  partner  by 
whom  they  were  made,  without  such  proof. — Kahn  v.  Boltz  cf  Eahn,    66 

2.  What  defenses  may  he  set  up  in  avoidance  of  partnership. — After  the 
defendants  have,  for  several  years,  recognized  the  plaintiff  as  a 
co-partner,  and  received  the  benefit  of  his  services  in  that  capa- 
city, it  is  too  late  for  them  to  set  up,  in  avoidance  or  denial  of 
the  partnership,  either  the  non-payment  by  him  of  his  share  of 
the  capital  stock,  or  the  non-execution  of  written  articles  of  part- 
nership.— Pierce  Sf  Campbell  v.  Whitley 172 
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1 .  Extinguishment  of  debt  by  presumption  of  payment. — ^Where  a  debtor 
becomes  the  admiuistrator  of  the  estate  of  his  deceased  creditor, 
the  presumption  of  payment  arises,  and  the  debt  is  extinguished, 
without  reference  to  his  solvency  or  insolvency  ;  but  this  princi- 
ple does  not  apply,  where  a  person  who  has  been  administrator 
in  chief  of  a  decedent's  estate,  but  has  never  settled  that  admin- 
istration, is  afterwards  appointed  administrator  de  bonis  non. 
Whittcort¥8  Distributees  v.  Oliver 286 

2.  Payment  to  sole  distributee,  of  debt  due  decedenfs  estate. — A  payment, 
made  in  good  faith,  before  administration  granted,  to  the  sole 
distributee  of  a  decedent's  estate,  there  being  no  outstanding 
debts  against  the  estate,  operates  in  equity  a  discharge  of  the 
debtor  from  liability  to  an  administrator  subsequently  appointed  ; 
but  such  payment,  if  made  after  administration  granted,  is  tor- 
tious as  against  the  administrator,  and  neither  discharges  the 
debtor  from  liability,  nor  constitutes  a  ground  of  equitable  relief. 
Johnson^s  Jdm^r  v.  Longmire 143 

<5.  Payment  by  garnishee,  as  defense  to  action  on  note. — In  an  action  on 
a  promissory  note,  by  an  assignee  against  the  maker,  the  defend- 
ant may  show,  unoer  the  plea  of  payment,  that  judgment  was 
rendered  against  him,  before  the  institution  of  the  suit,  for  the 
amount  due  on  the  note,  under  a  garnishment  against^ini  as  the 
debtor  of  a  person  to  whom  it  had  been  transferred,  and  that  he 
has  paid  that  judgment;  and,  to  make  out  this  defense,  may  in- 
troduce the  record  of  the  former  suit,  in  connection  with  parol 
proof  of  the  payment  of  the  judgment  and  the  transfer  of  the 
note.— i^ssv.  Pitts 606 

PLEADING  AND  PRACTICE. 

I.  Parties. 

1.  When  equitable  owner  may  sue. — Money  derived  from  a  slave's  earn- 
ings, and  loaned  by  him  without  the  knowledge  or  consent  of  the 
master,  may  be  recovered  by  the  master  in  an  action  for  money 
had  and  received ;  yet,  if  the  money  was  loaned  by  a  bailee,  with 
whom  it  had  been  deposited  by  the  slave,  and  a  promissory  note 
taken  payable  to  such  bailee,  the  master  cannot,  as  the  equitable 
or  beneficial  owner,  (Code,  §  2129,)  maintain  an  action  on  the 
note,  because  no  fiduciary  relation  existed  between  him  and  such 
bailee. — Broadhead  v.  Jones 96 

2.  Payees  and  assignees  of  note. — Where  one  of  the  payees,  who  is 
also  one  of  the  joint  makers  of  a  promissory  note,  assigns  his  in- 
terest in  the  note  to  the  other  payees,  the  latter  may,  under  the 
provisions  of  the  Code,  {^  2129,  2143,)  maintain  an  action  on  the 
note,  in  their  own  names,  against  the  other  maker. —  Willis  v. 
^eai 464 

3.  W  hen  ivife  may  sue  alone.— Fov  the  recovery  of  money  which  be- 
longs to  the  corpus  of  a  married  woman's  statutory  separate  estate, 
whether  held  by  her  under  the  Code  or  under  the  act  of  J84ti,  and 
whether  the  cause  of  action  accrued  before  or  after  her  marriage, 
the  right  of  action  is  in  the  wife  alone.— Spear's  Adm'r  v.  Lumpkin.  600 

50 
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II.   COMPLAIXX. 

4.  In  action  for  defamation. — In  an  action  for  defamation,  in  falsely 
representing  that  the  plaintiff  \\-as  the  defendant's  indentured 
apprentice  in  the  printing  art,  a  complaint  which  arers,  that  the 
representations  were  made  "to  H.  B.  «fe  Co.,  the  proprietors  of  the 
Tribune  oflSce,  in  which  plaintiff  was  employed  as  a  printer, 
warning  them  not  to  employ  him,  or  continue  him  in  their  em- 
ployment ;  by  means  whereof,  plaintiff  was  discharged  from  his 
said  employment,  and  has  lost  the  emoluments  and  support  there- 
from erer  since";  and  that,  "by  reason  of  said  false  and  malicious 
representations,  to  said  Tribune  office  and  other  printing  offices 
in  Mobile,  plaintiff  has  been  deprived  and  prevented  from  obtain- 
ing any  employment  in  his  business  as  a  printer  ever  since,"  is 
sufficiently  definite  and  certain,  under  the  rules  of  pleading  al- 
lowed by  the  Code. — ClarTc  4'  Co.  v.  Goddard 164 

5.  In  statutory  action  for  trespass  hy  cattle. — In  a  statutory  action  to 
recover  damages  for  a  trespass  by  cattle,  (Code,  99  1099-1102,)  if 
the  complaint  avers  that  the  lands  trespassed  on  are  situated  in 
the  county,  no  other  description  of  them  is  necessary. — Jean  v. 
Sandiford 317 

6.  In  action  by  tcife;  averment  of  statutory  separate  estate. — In  an  ac- 
tion by  a  married  woman,  suing  alone,  a  count  which  avers,  that 
the  money  sought  to  be  recovered  was  "due  to  her,  by  account, 
on  the  1st  of  January,  1857,  and  secured  to  her  as  a  separate 
estate,  under  the  Code  of  laws  of  the  State  of  Alabama,"  shows 
with  sufficient  certainty  that  her  separate  estate  was  held  under 
the  Code  of  1852,  and  that  the  money  sued  for  belongs  to  the 
corpus  of  that  estate  ;  and  a  count  which  avers,  that  the  money 
Avas  "secured  to  her,  as  her  sole  and  separate  estate,  by  the  act  of 
1848,  before  her  marriage  with  her  said  husband,"  also  shows  a 
right  of  action  in  her  alone. — Spear's  Adm'r  v.  Lumpkin 600 

7.  In  averment  of  cause  of  action  against  an  administrator. — An  aver- 
ment in  the  complaint,  that  "the  plaintiff  claims  of  the  defendant, 
as  administrator,"  &c.,  under  the  system  of  pleading  sanctioned 
by    the  Code,    shows    with  sufficient    certainty  that  the   debt 

is  due  from  the  defendant  in  his  representative  capacity 600 

8.  Distinction  beticeen  counts  in  trespass  and  case. — The  form  of  com- 
plaint prescribed  in  the  Code,  (p.  554,)  for  false  imprisonment,  is 

in  trespass,  and  not  in  case. — Holly  v.  Carson 345 

III.  Pleas. 

9.  Plea  denying  plaintiff's  ownership  of  note, — In  an  action  on  a 
promissory  note,  a  sworn  plea  is  necessary  to  put  the  plaintiff  to 
the  proof  of  his  ownership  :  and  if  such  plea  is  not  sworn  to,  it 
should  be  struck  from  the  tiles  on  motion. — Broadhead  r.  Jones...    96 

10.  Plea  of  statute  of  limitations  of  three  years.— A  plea  of  the  statute 
of  limitations  of  three  years  must  aver  that  the  demand  sued  on  is 
an  open  account,  unless  that  fact  appears  on  the  face  of  the 
complaint. — Harrison's  Adm'rs  v.  Harrison's  Distributees 489 

11.  Pleading  "in  short  by  consent."— It  is  no  objection  to  a  plea  that 
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it  is  pleaded  "in  short,"  or  by  name  only,  when  the  record  shows 
that  both  parties  pleaded  "'in  short  by   couseut,"  and  that  no  ob- 
jection to  the  plea  was  made  in  the  court  below  on  that  account,  489 

12.  Pleading  to  amended  complaint  or  petition. — Where  the  complaint 
(or  i>etition  in  the  probate  court)  is  amended,  the  defendant  may 
demur  to  it,  or  plead  anew,  without  withdrawing,  or  asking 
leave  to  withdraw,  his  pleas  to  the  original  complaint. — Adams  v. 
Adams 603 

IV.    General  Practice. 

13.  Waiver  of  process  hy  appearance. — An  appearance  by  the  defend- 
ant is  a  waiver  of  any  defect  in  the  process  or  its  service,  and 
renders  a  judgment  by  nil  dicit  valid,  although  the  process  may 

be  void. — Goldsmith  v.  Stetson  ^  Co 184 

14.  Judgment  by  defanlt,  without  service  of  process. — In  an  action 
against  two  defendants,  one  of  whom  is  not  served  with  process, 
it  is  erroneous  to  render  judgment  by  default  against  both. — Par- 
ker V.  Parker 347 

PRESCRIPTION. 
See  Adverse  Possession,  4. 

REDEMPTION  OF  REAL  ESTATE. 

1.  Pre-requisites  of  right  to  redeem  iy  judgment  creditor. — A  judgment 
creditor,  seeking  to  redeem  lands  sold  under  execution,  either 
from  the  purchaser  at  sheriff's  sale,  or  from  another  creditor  who 
has  redeemed  from  the  purchaser,  (Code,  $§  2120-22,)  is  not  re- 
quired actually  to  credit  his  judgment  with  an  amount  equal  to 
ten  per  cent,  of  the  sum  originally  bid  for  the  land,  in  order  to 
perfect  his  right  of  redemption,  though  such  actual  credit  is  nec- 
essary, if  his  offer  is  rejected,  to  vest  in  him  the  title  to  the  land ; 
nor  is  he  required  to  pay  the  amount  due  to  the  other  creditor, 
either  on  his  original  judgment,  or  on  other  judgments  purchased 

hy  Mm.— Walker,  Mead  4-  Co.  v.  Ball... 298 

2.  Response  to  offer  to  redeem. — When  a  sufiBcieut  legal  offer  to  redeem 
is  made,  either  to  the  purchaser  at  sheriff's  sale,  or  to  a  creditor 
who  has  redeemed  from  such  purchaser,  and  is  at  once  rejected 
by  him,  he  can  not  retract  his  refusal  on  the  next  day,  and  claim 
that  he  should  be  allowed  a  reasonable  time  withiu  which  to 
make  his  response  to  the  offer 298 

SEARCH-WARRANT. 
See  Justice  of  the  Peace,  2,  3. 

SET-OFF. 
See  Chancery,  5. 

Slaves,  and  Free  Negroes,  2. 

SLAVES,  AND  FREE  NEGROES. 

1.  Validity  of  note  given  for  money  loaned  hy  slave. — A  promissory 
note,  given  for  money  borrowed  from  a  slave  without  the  written 
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consent  of  the  master,  is  void,  and  will  not  support  an  action ; 
but,  if  the  money  was  derived  from  the  slave's  earnings,  and  was 
loaned  by  him,  without  the  knowledge  or  consent  of  the  master, 
it  might  be  recovered  by  the  master  in  an  action  for  money  had 
and  received ;  yet,  if  the  money  was  loaned  by  a  bailee,  -n-ith 
whom  it  had  been  deposited  by  the  slave,  and  a  promissory  note 
taken  payable  to  such  bailee,  the  master  can  not,  as  the  equitable 
or  beneficial  owner,  (Code,  §  2129,)  maintain  an  action  on  the 
note,  because  no  fiduciary  relation  existed  between  him  and  such 
hailee. -r-Broadhead  v.  Jones 96 

2.  Set-off  against  such  note. — In  an  action  on  a  promissory  note  given 
for  money  borrowed  from  a  slave,  and  made  payable  to  the  bailee 
with  whom  the  slave  had  deposited  the  money,  a  debt  due  from 
the  slave  to  one  of  the  makers,  who  is  not  sued,  is  not  available 

as  a  set-off  against  the  assignee 96 

3.  Validity  of  testamentary  provision  for  emancipation  of  slaves,  or  priv- 
ilege to  go  at  large. — Under  the  constitution  and  laws  of  this  State 
in  May,  1861,  a  testamentary  provision  for  the  emancipation  of 
slaves,  or  for  the  privilege  of  going  at  large  and  enjoying  the 
profits  of  their  own  labor,  was  void  ;  and  a  devise  or  legacy,  the 
vesting  of  which  was  made  to  depend  on  the  precedent  condition, 
that  certain  slaves,  which  belonged  to  the  father  of  the  legatees, 
should  be  manumitted  by  him,  or  sufl"ered  to  go  at  large  and  en- 
joy the  proceeds  of  their  own  labor,  was  defeated  by  such  void 
condition. — Carter's  Heirs  v.  Carter's  Adm'rs 579 

4.  Abolition  of  slavery  by  act  of  war.. — It  is  a  historical  fact,  which 
the  courts  will  judicially  notice,  that  slavery  was  abolished  in 
Alabama,  by  the  act  of  war,  prior  to  the  passage  of  the  ordinance 
of  the  State  convention  on  the  22d  September,   1865. — Ferdinand 

V.  The  State 706 

5.  Repeal  of  criminal  statutes  applicable  only  to  slaves,  by  abolition  of 
slavery. — The  ordinance  of  the  State  convention  of  Alabama, 
adopted  on  the  22d  September,  1865,  by  which  slavery  was  de- 
clared to  have  been  abolished  and  thereafter  prohibited,  abro- 
gated all  the  criminal  laws  of  the  State  which  were  applicable 
exclusively  to  slaves. — George  v.  The  State 675 

6.  Liability  of  freedman  to  punishment  for  offense  committed  ivhile 
slave. — Since  the  passage  of  the  ordinance  by  the  State  conven- 
tion on  the  22d  September,  1865,  by  which  slavery  was  declared 
to  be  abolished,  there  has  been  no  law  in  force  in  Alabama  under 
which  a  freedman  may  be  convicted  or  punished  for  the  murder 
of  a  white  person  committed  by  him  while  a  slave.  (Byrd,  J., 
dissenting.) — Burt  v.  The  State 617 

7.  Same. — Since  the  22d  September,  1865,  there  has  been  no  law  in 
force  in  this  State,  under  which  a  freedman  can  be  convicted  and 
punished  for  the  robbery  of  a  white  person,  or  an  assault  with 
intent  to  rob  a  white  person,  where  the  ofiense  was  committed 

by  him  while  a  slave. — George  v.  The  State 675 

8.  Same. — For  the  murder  of  a  slave  by  a  slave,  while  the  institu- 
tion of  slavery  existed  here,  there  has  been  no  law  in  force  in 
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this  State  since  the  22d  Septeiliber,  1865,  uuder  which  the  slayer 
cau  be  convicted  and  punished.   (Byrd,  J.,  dissenting.) — Xelson  v. 
The  State 667 

9.  AppUcdbility  of  general  criminal  statutes  to  freedmen. — The  general 
criminal  statutes  of  the  State  are  applicable  to  offenses  commit- 
ted by  freedmen  since  the  abolition  of  slayery,  although  they 
were  not  applicable  at  the  time  of  their  enactment  to  tlie  persons 
who  are  now  freedmen  :  such  an  application  of  the  statutes  is  not 
obnoxious  to  the  constitutional  prohibition  against  ex-j908f-/ac<o 
laws,  nor  violative  of  the  provision  contained  in  the  8th  section 
of  the  bill  of  rights,  which  declares  that  no  person  shall  be  pun- 
ished, "  but  by  virtue  of  a  law  established  and  promulgated  prior 

to  the  offense."— i7i>a  v.  The  Slate 693 

Also,  Aaron  cj-  Ely  v.  The  State 684 

Benry  Witherhyv.  The  State 702 

Ferdinand  v.  The  State 706 

10.  Description  in  indictment. — In  an  indictment  against  a  freedmau, 
it  is  not  necessary  to  aver  whether  he  was  a  freedmau  or  a  slave 

at  the  commission  of  the  offense. — Jeffries  v.  The  State 655 

11.  Larceny  of  mule  hyfreedman;  punishment  of. — For  the  larceny  of 
a  mule  at  any  time  between  the  20th  day  of  July,  1865,  and  the 
21  st  day  of  September  next  thereafter,  a  freedmau  can  not  be  con- 
victed and  punished  under  the  act  aiiproved  October  7,  1864,  but 
may  be  under  section  3180  of  the  Code. — Ben  Peters  v,  Tlw State..  681 
Also,  Aaron  cf  Ely  v.  Tht  State 684 

Jeffries  Sf  Jeffries  v.  The  State 655 

SPANISH  LAND  TITLES. 
See  Land  Laws. 

SPECIFIC  PERFORMANCE. 
See  Chancery,  8. 

STATUTES. 

1.  What  English  statutes  form  part  of  common  law  here. — The  statute 
of  5th  Elizabeth,  chapter  4,  entitled  "  An  act  containing  divers 
orders  for  artilicers,  laborers,  servants  of  husbandry,  and  appren- 
tices," being  incompatible  with  the  spirit  of  our  institutions,  does 
not  constitute  a  part  of  our  common  law. — Clark  <f-  Co.  v.  God- 
dard 164 

2.  Proof  of  foreign  statutes.— The  courts  of  this  State  may  probably 
know,  judicially,  that  the  term  syndic  iu  the  civil  law  corresponds 
verynearlj'  with  the  term  assignee  in  the  commou  law  ;  but  can- 
not take  judicial  notice  of  the  statutes  of  Louisiana  relating  to 
the  appointment,  powers,  and  rights  of  syndics,  or  to  estates  of 
insolvent  i\ehtoTs.— Mobile  cf  Ohio  Railroad  Co.  v.  Whitney  4-  Co..  468 

3.  Construction  of  act  of  December  8,  1863,  "  to  repeal  in  part  the  act  to 
regulate  the  sale  and  exportation  of  corn."— The  act  approved  De- 
cember 8,  1863,  entitled  "  An  act  to  repeal  in  part  the  act  to  regu- 
late the  sale  and  exportation  of  corn,"  (Session  Acts,  1863,  p.  101,) 
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which  declares  that,  from  and  after  its  passage,  "  corn,  and  all 
other  articles  of  provisions,  may  be  transported  to  the  city  of  Mo- 
bile, by  railroad  or  otherwise,  and  sold,  free  from  all  restrictions 
whatever,"  repeals,  within  the  area  of  its  operation,  not  only  the 
act  specified  in  its  title,  wliich  was  approved  December  8,  1862, 
but  also  the  3th  section  of  the  act  approved  December  9, 1862, 
entitled  "  An  act  to  prevent  extortion." — Griffin  v.  The  State 541 

SUPERSEDEAS. 
See  Execution,  3.  .  .  . 

SUPREME  COURT. 
See  Error  and  Appeal. 
Jurisdiction,  10. 

TAXES. 

1.  Authority  of  commissioners'  court  to  revise  assessment. — Under  the 
act  approved  December  9,  1862,  (Session  Acts,  1862-3,  p.  43,)  the 
commissioners'  court  has  authority,  on  the  application  of  a  person 
against  whom  a  tax  is  assessed  for  money  hoarded,  to  revise  the 
assessment,  ascertain  whether  there  is  error  in  it,  and  by  its  judg- 
ment define  that  error ;  and  if  it  exceeds  its  authority  in  correcting 
the  error  by  its  own  judgment,  instead  of  directing  it  to  be  done, 
this  is  au  immaterial  matter,  when  the  error  is  such  that  its  cor- 
rection is  a  mere  ministerial  duty. —  Weaver  v.  The  State 535 

2.  Equitable  relief  against  judgment  at  law  correcting  erroneous  assess- 
ment.— Where  the  judgment  of  the  commissioners'  court,  ren- 
dered on  the  application  of  a  tax-payer  for  the  correction  of  an 
alleged  erroneous  assessment  against  him,  is  removed  by  him, 
by  certiorari,  into  the  circuit  court,  and  there  affirmed,  he  can- 
not obtain  relief  against  it  in  equity,  on  grounds  which  were 
available  in  the  legal  forum,  without  showing  that  he  was  pre- 
vented from  obtaining  relief  at  law  by  fraud,  accident,  or  the  act 
of  the  opposite  party,  unmixed  with  fault  or  neglect  on  his  own 
part 535 

TENANTS  IN  COMMON. 
See  Action,  2. 

TRESPASS. 

1.  Distinction  between  trespass  and  case. — The  form  of  complaint  pre- 
scribed in  the  Code  (p.  554)  for  false  imprisonment,  is  in  trespass, 
and  not  in  case  — Holly  v.  Carson 345 

2.  Belevancy  of  evidence.— In  trespass,  for  false  imprisonment,  evi- 
dence of  the  plaintiff's  arrest  and  imprisonment  under  process 
which  is  not  void  o!i  its  face,  and  of  the  proceedings  had  before 
the  grand  jury  who  investigated  the  charge  preferred  against 
him  by  the  defendant,  is  irrelevant  and  inadmissible 345 

3.  Uffeci  of  judgment.— A  judgment  in  trespass  for  procuring  the 
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seizure  of  goods  under  void  process,  does  not  vest  in  the  tres- 
passer the  title  to  the  goods :  to  have  that  effect,  there  must  be  a 
satisfaction  of  the  judgment. — Goldsmith  v.  Stetson  &  Co 183 

4.  Statutory  action  for  trespass  b  If  cattle;  sufficiency  of  complaint. — In 
a  statutory  action  to  recover  damages  for  a  trespass  by  cattle, 
(Code,  $$  1099-1102,)  if  the  complaint  avers  that  the  lauds  tres- 
passed on  are  situated  in  the  county,  no  other  description  of 
them  is  necessary. — Jean  v.  Sandiford 317 

5.  Same;  damages,  and  interest;  verdict. — In  such  action,  interest 
should  not  be  allowed  on  the  damages  assessed  by  the  jury;  and 
if  the  jury,  besides  assessing  the  damages,  also  allow  interest 
thereon,  the  latter  part  of  their  verdict  should  be  rejected  as  sur- 
plusage    317 

TRUSTS. 

1.  Appointment  of  trustee  hy  register  in  chancery. — Neither  the  act  of 
1843,  (Clay's  Digest,  350,  $  33,)  nor  the  act;of  1846,  (Session  Acts 
1845-6,  p.  16,)  authorized  the  appointment  of  a  trustee  by  a 
register  in  chancery,  under  a  petition  which  simply  alleged 
that  the  trustee  in  Georgia,  where  the  trust  was  created, 
was  desirous  of  delivering  the  property  to  the  trustee  appointed 
here;  consequently,  such  appointment  is  void  for  want  of  juris- 
diction.— Hoivard  v.  Gilbert 726 

2.  When  cestuis  que  trust  may  come  into  equity,  and  ichat  relief  they 
may  obtain. — Where  a  bill  is  tiled  by  the  beneficiaries  under  an  ex- 
press trust,  praying  for  the  removal  of  the  alleged  trustee,  the 
appointment  of  another  trustee  in  his  stead,  an  account  and  gen- 
eral relief;  and  shows  on  its  face  that  the  appointment  of  the 
trustee  is  absolutely  void,  it  may,  nevertheless,  be  maintained 
agaiust  him,  as  if  filed  to  recover  the  property  wrongfully  in  his 
possession,  and  to  have  a  trustee  appointed  to  execute  the  trust..  726 

3.  Decree  pro  confesso  against  cestui  qui  trust  or  distributee  ;  its  effect 
as  evidence  against  trustee  or  administrator. — As  a  general  rule,  where 
one^person  is  shown  to  be  a  mere  trustee  for  another,  a  decree  ' 
pro  confesso  agaiust  the  latter  will  dispense  with  proof  against 
the  former;  but,  in  a  contest  between  a  debtor  and  the  adminis- 
trator of  a  decedent's  estate,  respecting  the  fact  and  validity  of 
an  alleged  payment  to  the  sole  distributee,  (the  debt  in  contro- 
versy constituting  the  entire  assets  of  the  estate,  and  the  legality 
of  the  payment  depending  on  the  time  when  it  was  made,)  a  de- 
cree jjro  confesso  against  the  distributee  is  no  evidence,  as  against 
the  administrator,  either  of  the  fact  of  payment,  or  of  the  time 
when  it  was  made. — Johnson's  Adm^r  v.  Longmire 143 

VENDOR  AND  PURCHASER. 
See  Evidence,  14,  31. 

VERDICT. 
See  Criminal  Law,  24. 
Trespass,  5. 
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WILLS, 

1.  Who  are  parties  to  proceeding  for  probate. — The  distributees  and 
next  of  kin  of  the  decedent,  although  notified,  are  not  parties  to 
the  proceeding  for  the  probate  of  his  will,  unless  they  participate 
in  the  contest,  or  are  made  parties  in  the  i^robate  court. — Leslie  v. 
Sims 161 

2.  Competency  of  legatee  as  witness  against  will. — A  i>er8on  to  whom  a 
legacy  is  bequeathed  by  the  will  propounded  for  probate,  is  not 
thereby  rendered  incompetent  to  testify  as  a  witness  against  the 
will 161 

3.  Admissibility  of  proponent's  declarations  against  will. — Where  the 
probate  of  a  will  is  contested,  on  the  grounds  of  fraud  and  undue 
influence,  the  declarations  of  the  proijouent,  who  is  the  principal 
legatee,  to  the  effect  that  "  she  was  not  satisfied  with"'  a  former 
will  executed  by  the  decedent,  "and  never  would  have  touched 
the  legacy  which  was   therein  given  to  ker,"  are  not  competent 

evidence  for  the  contestant 161 

See,  also,.LEGACY  and  Devise. 

WITNESS. 

1.  Competency  of  co-maker  of  promissory  note,  or  distributee  of  his 
estate,  as  witness  for  eo-maJcer. — In  an  action  against  one  of  the  joint 
makers  of  a  promissory  note,  a  distributee  of  the  estate  of  a  de- 
ceased co-maker,  who  wasnot  sued,  is  a  competent  witness  (Code, 

§  2:502)  for  the  defendant. — Broadhead  v.  Jones 96 

2.  Competency  of  legatee  as  tvitness  against  will. — A  jierson  to  whom  a 
legacy  is  bequeathed  by  the  will  propounded  for  probate,  is  not 
thereby  rendered  incompetent  to  testify  as  a  witness  against  the 
will. — Leslie  v.  Sims 161 

3.  Competency  of  administrator  in  chief  as  witness  for  administrator  de 
bonisnon. — Under  the  provisions  of  the  Code,  (§  2302,)  the  admin- 
istrator in  chief  is  a  competent  witness  for  the  administrator  rfe 
bonis  non,  in  an  action  brought  by  the  latter,  in  his  representative 
capacity,  to  recover  money  which  was  paid  by  the  administrator 
in  chief  through  a  mistake  of  fact,  and  which  is  assets  of  the  in- 
testate's estate. —  Walker  v.  Mock's  Adm'r 568 

4.  Impeaching  witness. — A  witness,  who  has  been  orally  examined, 
cannot  be  impeaclied  by  proof  of  contradictorj^  statements  made 
by  him  in  a  deposition  previously  taken  in  the  cause,  without 
first  laying  the  proper  predicate  by  questions' as  to  such  previ- 
ous statements. — Bradford  v.  Barclay  and  Wife 33 

5.  Same. — Evidence  showing  that  a  deposition  was  improperly  or 
irregularly  taken — as,  that  one  of  the  parties  was  present  when 
it  w^as  taken,  and  had  the  answers  of  the  witness  already  written 
out  in  liisown  handwriting,  and  read  each  answer  to tlie  witness 
as  the  questions  were  asked,  aiid  that  they  were  written  down  as 
read  by  him — is  proper  for  the  consideration  of  the  court,  on  a  mo- 
tion to  suppress  the  deposition,  but  is  not  admissible  before  the 
jury,  "for  the  purpose  of  impairing  the  weight  of  the  deposition." 
Hicks  V.  Lawson 90 


